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1850,” is incorrect ; as Mr. McKinley was engaged during that period in holding an 
important session of the U. 8. Circuit Court at New Orleans. 











ORDER OF COURT. 





May 29, 1850. 

Ir is ordered, that the Reporter and Clerk of this Court shall 
digest a plan for making up the records in the courts below 
which are to be brought to this Court by writs of error or by 
appeal. ‘That the same shall be submitted to the Chief Justice 
for his approval, and if approved by him, that the Clerk be 
directed by the Chief Justice to have the same printed ; 
copies of which the Clerk shall send to the Judges of the Cir- 
cuit and District Courts of the United States, and to the Clerks 
of the same. 














PROCEEDINGS OF COURT 
HAD UPON THE 


DEATH OF MR. CALHOUN. 





Monpay, April 1, 1850. 

Upon the opening of the Court the Chief Justice said, 
that the Court had learned with much sorrow that Mr. Calhoun 
died yesterday morning, and from his long public services, and 
the high offices he had filled under the government, the Court 
deemed it proper, as a mark of respect for his memory, to ad- 
journ to-day without the transaction of any business. The 
Court therefore adjourned until 12 o’clock to-morrow. 
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THE DECISIONS 


OF THE 


SUPREME COURT OF THE UNITED STATES, 


AT 


JANUARY TERM, 1850. 








MicnaEta LEoNARDA ALMONESTER, THE WIFE SEPARATED FROM BED 
AND BOARD OF JosEpH XaAviER DeELFAv DE POoNTALBA, PLAINTIFF 
IN ERROR, v. JosEPH KENTON. 


State courts have a right to decide upon the true running of lines of tracts of land, 
and this court has no authority to review those decisions under the twenty-fifth sec- 
tion of the Judiciary Act. 

Where the decision was that the true lines of the litigants did not conflict with each 
other, but the losing party alleged that her adversary’s title was void under the 
correct interpretation of an act “of Congress, this circumstance did not bring the 
case within the jurisdiction of this court. 

Nor is the jurisdiction aided because the State court issued a perpetual injunction 
upon the losing party. This was a mere incident to the decree, and arose from the 
mode of practice in Louisiana, where titles are often quieted in that way. 


THis case was brought up, by writ of error, from the Su- 
preme Court of the State of Louisiana for the Eastern District. 
It was brought up upon the ground that there was drawn in 
question the validity of a statute and an authority exercised 
under the United States, and the decision was against the va- 
lidity of the said statute or authority; also, that there was 
drawn in question the construction of a clause of a treaty and 
of a statute of the United States, and the decision was against 
the title, right, and privilege specially claimed and set up under 
such clauses of said treaty and statute. 

As the suit was more analogous to an ejectment than to any 
other remedy known to the common law, it will be best ex- 
plained by showing the title set up by the respective parties. 
The first step in the proceedings was the filing of the follow- 
ing petition, on December 28, 1831. 


“To the Honorable the District Court of the First District of 
the State of Louisiana. The Petition of Joseph Kenton, 
residing in the City of New Orleans, respectfully shows: 


“That your petitioner is the lawful and only proprietor and 
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owner of a tract of land situated in the rear of the city of New 
Orleans, between the inhabited part of the city and the Bayou 
St. Jean; said tract having two arpents front on the south- 
westerly side of the Canal Carondelet, near the first half-moon, 
and extending in depth between parallel lines to Common 
Street, on which also it fronts; the one side line being seven- 
teen arpents ten toises and two feet, and the other seventeen 
arpents and five toises in length; all of which appears more 
particularly by a plan of said tract of land drawn by Charles 
F’. Zimpel, late a sworn surveyor, dated the 11th day of Feb- 
ruary, (1835,) and deposited in the office of Theodore Seg- 
hers, Esq., notary public of this city, on which plot your peti- 
tioner’s tract of land is designated as No. 3, and is marked on 
the general plan of the city of New Orleans, executed and pub- 
lished by the said Charles F. Zimpel, ‘ Wdw. Feitas.’ 

“Your petitioner acquired said tract of land of Jean Manuel 
Fleitas, Barthelemy F'leitas, and Virginie Fleitas, wife of Louis 
Aime Pigneguy, by act passed before the said Theodore Seg- 
hers, notary public, on the 19th day of May (1835). 

“ Your petitioner alleges, that from that period until the 
present time he has had the quiet possession of said tract of 
land, and that those from whom he derived title have had the 
peaceable and uninterrupted possession of the same, under per- 
fect titles, for upwards of thirty-five years. 

“Your petitioner further shows, that notwithstanding the 
premises, Mrs. Michaela Leonarda Almonester, the wife of Jo- 
seph Xavier Celestin Delfau, Baron of Pontalba, separated from 
bed and board from the said husband, by a judgment of the 
tribunal of the first instance, at Senlis, in France, bearing date 
the 25th day of February, (1836,) has, by her agent, Noel 
Barthelemy Le Breton, residing in this city, offered for sale at 
public auction, to be sold on the 28th day of this present 
month, through Messrs. Mossy & Garidel, auctioneers, a cer- 
tain tract of land divided into a great number of lots, fronting 
on the Bayou road and extending across the Canal Carondelet, 
over the property of your petitioner, to Common Street. 

“ Your petitioner further shows, that the said Noel Barthelemy 
Le Breton has been constituted the general and special agent 
at New Orleans of the said Mrs. Pontalba, by powers of at- 
torney executed before Berceau and his colleague, notaries at 
Paris, in France, where she resides. That your petitioner has 
amicably requested the said agent to desist from this intended 
sale as far as it affects the above-described property of your 
petitioner, and would disturb him in the peaceable possession 
thereof, but he refuses to yield to said request. 
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“ Your petitioner therefore prays that a writ of injunction 
may issue, enjoining the said Mrs. Pontalba and Noel Barthe- 
lemy Le Breton, her agent, as well as Messrs. Mossy & Garidel, 
the above-mentioned auctioneers, from proceeding to sell, until 
the further order of the court, such of the above-mentioned 
lots of ground as are situated on the above-described tract of 
land belonging to your petitioner. 

‘‘ Your petitioner further alleges, that the said Mrs. Pontalba 
and her agent pretend title to the aforesaid property of your 
petitioner, and hold out to the public that your petitioner has 
no title to the same, and by their deeds and words aforesaid 
have caused him damage to the amount of five thousand dollars, 
which he is entitled to recover, and to have them enjoined from 
ever pretending title to said property. 

‘““ Wherefore your petitioner respectfully prays that the said 
Mrs. Pontalba, by her agent Noel Barthelemy Le Breton, may 
be cited to appear and answer this petition, and to set forth by 
what title she claims the property above described of your pe- 
titioner ; and that, after all due and legal proceedings, judgment 
may be rendered in favor of your petitioner against the said 
Mrs. Pontalba; that the sale by her of any part of the above- 
described tract of land belonging to your petitioner be perpet- 
ually enjoined ; and that she may be moreover perpetually en- 
joined from pretending title to said property; that she be con- 
demned to pay to your petitioner five thousand dollars dama- 
ges, with all costs of suit; and that your Honor would afford 
all such other and further relief as the nature of his case may 
require, and as to justice and equity may belong. As in duty 
bound, &c. 

(Signed, ) Isaac 'T’. Preston, Att’y for Petitioner.” 


To this petition the defendant filed the following answer. 


*“'The Answer of Michaela Leonarda Almonester, the Wife 
separated from bed and board of Joseph Xavier Celestin Del- 
fau Pontalba, herein represented by Noel Barthelemy Le 
Breton, her attorney in fact, to the Petition filed in this 
Court at the suit of Joseph Kenton, of New Orleans : 


‘This respondent comes now into court by her counsel, and 
for answer says, that she denies all and singular the facts and 
allegations in the said petition set forth. And this respondent 
further answering says, that the plaintiff could derive no title 
whatsoever to the property by him claimed from the transfer 
unto him executed by Jean Manuel Fleitas, Barthelemy Flei- 
tas, and Virginie Fleitas, per act before 'T. Seghers, notary, of 
the 19th of May, 1835. 
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“ This respondent denies that the plaintiffs vendors had at 
any time any good title to the property by them sold, or were 
ever in possession thereof. 

“'This respondent, on the contrary, contends that she is the 
sole and lawful proprietor of the land claimed by the plaintiff, 
and that she has had title to, as well as possession of, the same 
for fifty-five years and upwards. 

“ That this respondent further says, that the injunction sued 
for and obtained by said Kenton against the sale of said prop- 
erty was unjust, illegal, and malicious, and has inflicted injury 
to the interests of this respondent to an amount exceeding 
twenty-five thousand dollars; wherefore this respondent prays 
that said injunction be dissolved, at the costs of the plaintiff ; 
that she be permitted to reconvene against him, and have judg- 
ment for the said sum of twenty-five thousand dollars, and to 
that effect that the said Kenton be cited to appear and answer 
this petition in reconvention, and be condemned as prayed for. 

“And this respondent prays for all other and further relief 
which the nature or equity of the case may require. 

* And this respondent will ever pray, &c. 

(Signed, ) Soute, 
C. Dersieny, Of Counsel.” 


Much documentary evidence was filed, and oral testimony 
taken in open court, all of which was inserted in the record. 

When the cause came on for trial, in February, 1838, the 
plaintiff, Kenton, produced a Spanish grant, dated 20th of May, 
1801, issued to Carlos Guardiola, by Don Ramon de Lopez y 
Angulo, the Intendant of Louisiana, and a regular chain of 
conveyances from the original grantee down to himself. This 
grant covered the land in dispute. 

The defendant claimed title under the following documents: 

Ist. A concession to Louis Cezaire Le Breton, in 1752. 

2d. A concession to Alexandre Latil, in 1764. 

Upon the trial, the District Court decided that neither of 
these concessions included the land in controversy. 

The defendant then relied upon a plea of prescription which 
had been previously filed, being a plea of prescription of ten, 
twenty, and thirty years. But the court overruled the plea for 
each of these periods of time. 

The case was carried by appeal to the Supreme Court of 
the State of Louisiana, where the argument involved the fol- 
lowing points, viz. : — 

1. That the grant to Guardiola was void, because, after the 
Ist of October, 1800, the date of the treaty of San Ildefonso, 
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Spain was no longer the sovereign of Louisiana, and because the 
14th section of the act of Congress passed on the 26th March, 
1804, declared all such grants to be null and void. But the 
court overruled these objections to the grant, and also decided 
that the District Court was right in saying that the two con- 
cessions set up by the defendant did not cover the land in dis- 
pute, and in saying also that the plea of prescription was not 
well founded. The Supreme Court therefore affirmed the 
judgment of the District Court ; which was, that the injunction 
served upon the defendant should be made perpetual. 

A rehearing was afterwards granted, on the single question 
whether Guardiola’s grant was protected by the proviso to the 
14th section of the act of Congress of the 26th March, 1804. 
That section declares, “‘ that all grants for lands within the ter- 
ritories ceded by the French Republic to the United States by 
the treaty of the 30th of April, 1803, the titles whereof were, 
at the date of the treaty of San Ildefonso, in the crown, gov- 
ernment, or nation of Spain, and every act and proceeding sub- 
sequent thereto, of whatsoever nature, towards the obtaining 
of any grant, title, or claim to such lands, and under whatso- 
ever authority transacted or pretended, be, and the same are 
hereby declared to be, and to have been from the beginning, 
null and void, and of no effect in law or equity ; provided, nev- 
ertheless, that any thing in this section contained shall not be 
construed to make null and void any bond fide grant, made 
agreeable to the laws, usages, and customs of the Spanish gov- 
ernment, to an actual settler on the lands so granted for him- 
self, and his wife and family; or to make null and void any 
bond fide act or proceeding done by an actual settler, agreeably 
to the laws, usages, and customs of the Spanish government, 
to obtain a grant for lands actually settled on by the person or 
persons claiming title thereto, if such settlement in either case 
was actually made prior to the 20th day of December, 1803,” 
&e. 

After the rehearing, the court decided that the grant to 
Guardiola was embraced in the proviso which protects actual 
settlers before the cession to the United States, and was also 
protected by the treaty of cession itself. 

From this judgment, a writ of error brought the case up to 
this court. 


It was argued by Mr. Brown, on the part of Kenton, the 
defendant in error, no counsel appearing for the plaintiff in er- 
ror. This argument was an elaborate examination of the act 
of Congress, and the other grounds upon which the Supreme 

1 * 
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Court of Louisiana rested its judgment ; but as the decision of 
this court was confined to a single view of the case, it is not 
deemed necessary to insert Mr. Brown’s argument. 


Mr. Justice CATRON delivered the opinion of the court. 

This case is brought before us by writ of error to the Su- 
preme Court of Louisiana. The suit originated in a petition 
filed the 28th of December, 1836, by Kenton, in the First Dis- 
trict Court of that State, alleging that the defendant, Pontalba, 
through her agent, Le Breton, had advertised for sale certain 
lots of ground in the rear of the city of New Orleans, claiming 
to own the same, which land the petitioner averred belonged 
to him, and was, at the time of filing the bill, in his posses- 
sion, and that it had been in the peaceable and uninterrupted 
possession of himself and those under whom he derived title 
for upwards of thirty-five years. The petitioner therefore 
prayed that the defendant might be restrained from selling or 
intermeddling with the property in question, and that he might 
be quieted in his title. In answer, the defendant averred that 
she was the legal owner of the premises, and had been in pos- 
session of the same for more than fifty-five years. On the 
trial of the cause in the District Court, the plaintiff introduced, 
with other testimony, — 

1. A concession made by Don Ramon de Lopez y Angulo, 
with the certificates of survey, records, &c., dated May 20, 
1801, granting the premises in question to Carlos Guardiola. 

2. An act of sale from Guardiola to Fleitas, conveying the 
property to the latter, dated June 5, 1805. 

3. A sale of the land from the heirs of Fleitas to the plain- 
tiff, dated May 19, 1835. 

4. He also produced testimony to show that he and those 
under whom he claimed had been in possession since the date 
of the grant to Guardiola in 1801. 

The defendant then introduced in evidence an act of sale 
from L. C. Le Breton to Madame Dauberville for six arpents 
and fourteen toises front, dated May 30, 1757, reciting that the 
vender was the owner of the premises sold, as well as of two 
arpents front adjoining the same, which he reserved from such 
sale. She also presented acts of sale made in 1757 and 1758, 
from Le Breton and from the succession of Dauberville, con- 
veying the whole of the above-mentioned lands to Latil, and a 
grant made to the latter by the Spanish government in 1764. 
She then exhibited a full chain of title from Latil to herself, 
and proved possession of the premises covered by her title pa- 
pers from 1789. 
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A decree was made by the District Court in favor of the pe- 
titioner, Kenton, and a perpetual injunction awarded in accord- 
ance with his prayer. ‘The cause was carried to the Supreme 
Court on appeal, where the decree of the inferior court was af- 
firmed. Both courts decided that the premises included in the 
Spanish grant of 1801, to Guardiola, were not the same as 
those covered by the acts of sale and grant to Latil. 

Now that this court has no jurisdiction, under the 25th sec- 
tion of the Judiciary Act of 1789, to reéxamine the decision of 
a State court, which drew in question the mere fact of where 
a dividing line between two tracts of land was, is too plain for 
discussion. Had the decision of the Supreme Court of Louis- 
iana stopped here, then certainly jurisdiction would be want- 
ing. But that court went further in its first opinion ; and then 
a rehearing was demanded, after the first decree in favor of 
Kenton had been pronounced ; and a rehearing was granted on 
the single question whether Guardiola’s grant was protected by 
the proviso to the 14th section of the act of Congress of March 
26, 1804. 

That section declares, ‘that all grants for lands within the 
territories ceded by the French Republic to the United States 
by the treaty of the 30th of April, 1803, the titles whereof 
were, at the date of the treaty of San Ildefonso, in the crown, 
government, or nation of Spain, and every act and proceeding 
subsequent thereto, of whatsoever nature, towards the obtaining 
of any grant, title, or claim to such lands, and under whatsoever 
authority transacted or pretended, be, and the same are hereby 
declared to be, and to have been from the beginning, null and 
void, and of no effect in law or equity ; provided, nevertheless, 
that any thing in this section contained shall not be construed 
to make null and void any bend fide grant, made agreeably to 
the laws, usages, and customs of the Spanish government, to 
an actual settler on the lands so granted for himself, and his 
wife and family; or to make null and void any bond fide act 
or proceeding done by an actual settler, agreeably to the laws, 
usages, and customs of the Spanish government, to obtain a 
grant for lands actually settled on by the person or persons 
claiming title thereto, if such settlement in either case was ac- 
tually made prior to the 20th day of December, 1803,” &c. 

And on this proviso of the statute, an opinion was expressed 
by the court below, which is found in the record, and was as 
follows : — 

“The proviso above recited contemplates two classes of 
titles: first, those granted according to the ordinances and 
usages of the Spanish government, upon the usual condition 
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of settlement upon the lands so granted to heads of families, 
provided such condition was complied with before the cession 
to the United States; and second, such as were applied for af- 
ter the settlement was made, commonly called permission to 
settle with a requéte. In both cases we are to look, in our 
opinion, to the laws and usages of the Spanish government for 
the definition of an actual settler, rather than to subsequent 
acts of Congress, which provide for preémptions in favor of 
such persons as shall have settled upon, inhabited, and culti- 
vated a part of the public domain. This proviso recognizes 
the authority of Spain to make certain grants after the date of 
the treaty of San Ildefonso, and therefore it cannot be said that 
Congress had treated this as exclusively a political question, 
and absolutely decided that the sovereignty was changed at 
that period. The only doubt is, whether Guardiola can be 
classed in either of the categories expressed in the act of Con- 
gress. He exhibits a title in form to a small tract of land, 
which was appurtenant to another tract already owned and pos- 
sessed by him. The Intendant of the province, in the pream- 
ble of his patent, states him to be a resident of the city, and 
owner of a piece of land on the Bayou road, where he has his 
dwelling; which property is deficient in depth to graze his 
cattle upon. It is for these reasons that a small additional 
grant is made to him. This was done in conformity with the 
existing ordinances relative to the distribution of the public 
domain; Guardiola was certainly regarded by the Intendant as 
actually settled on the land to which his new grant was but an 
appendage ; and although the expression used in the opinion 
of the court first pronounced, that the grant was inhabited and 
improved, was perhaps not strictly accurate, especially with 
reference to subsequent acts of Congress defining rights of pre- 
emptions, yet substantially we consider the grant to Guardiola 
as embraced in the proviso which protects actual settlers before 
the cession to the United States; and we cannot suppose Con- 
gress intended by the act in question, or by any subsequent 
legislation, to declare null and void those small grants made 
bond fide according to the usages of the Spanish government to 
inhabitants of the province, to meet the wants of a growing 
population. 

“Looking upon Guardiola’s grant as one made in good faith, 
according to the usages and ordinances of the Spanish govern- 
ment, and as having become private property according to 
those laws and usages, and according to the treaties between 
France and Spain, and the law of nations, we consider it pro- 
tected, not merely by the proviso of the act of Congress first 
recited, but by the treaty of cession. 
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“Tt is therefore ordered, adjudged, and decreed, that the 
judgment first pronounced remain undisturbed.” 

By section 909 of the Code of Practice governing the Su- 
preme Court of Louisiana, that court is required to state the 
reasons for its judgments, by citing as exactly as possible the 
laws on which it founds its opinions; and by section 912, a 
party dissatisfied with the judgment may apply for a rehearing 
in the cause, by petition. From the petition and opinion, it 
does appear that a construction of the 14th section of the act 
of 1804 was drawn in question by the State court; but it 
does not therefore follow that this court has jurisdiction; the 
fact is found, that no interference exists between the tracts of 
land respectively claimed, and with this settled fact we have 
to deal. It concluded the right against Pontalba; she could 
not go beyond the boundary established as the true one by that 
decision. And the next inquiry is, whether she can be heard 
in this court, to call in question a construction of the act. of 
1804, which did not touch her paper title, nor affect her right 
in any degree. ‘The State court held that Kenton’s title was 
valid, and sanctioned by the proviso to the 14th section of the 
act; the decision, therefore, so far as he was concerned, was 
not opposed, but in conformity, to the right claimed under the 
statute ; and the defendant below, Pontalba, having no oppos- 
ing title to the land in dispute, could not be injured by the 
opinion expressed on Kenton’s title. The only plausible 
ground on which jurisdiction could be claimed arises from the 
mode of proceeding in the State courts. The action was 
brought by Kenton for slander of title, and to prevent a public 
sale of land then in his actual possession, and which had been 
so for thirty-five years next previous. The defendant, Pon- 
talba, denied that Kenton had any title, and set up title in her- 
self to the land claimed by Kenton in his petition ; and by her 
answer and petition, in reconvention .asked an affirmative de- 
cree in her favor for damages ; thus becoming a plaintiff like- 
wise. This is an ordinary mode of trying title in Louisiana. 
Issue being joined on the right, and this adjudged to be in 
Kenton, the court gave a decree in his favor, and awarded a 
perpetual injunction against Pontalba, restraining her from sell- 
ing the land. The injunction was a mere incident to a final 
adjudication establishing a right to real property; the decree 
carried with it (as against the opposing party) conclusive force, 
to which nothing could be added by the award of an injunc- 
tion; it was intended to prevent any further illegal intermed- 
dling by the other party, and was rather in execution of the 
decree than a substantial part of it. The awarding such writ 
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cannot, therefore, be relied on as a circumstance giving this 
court jurisdiction ; and being of opinion that on no ground pre- 
sented by the record can this cause be entertained, we accord- 
ingly order that it be dismissed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Supreme Court of the State of Louisiana for the 
Eastern District, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this 
court, that this cause be, and the same is hereby, dismissed for 
the want of jurisdiction. 





Wituiam H. Irwin, AppeLtnant, v. Georce O. Dixon anp JouNn 
A. Drxton. 


Where a right to a public highway is alleged to be violated, and a remedy is sought 
through an injunction, it is not issued, either at the instance of a public officer or 
private individual, unless there is danger of great, continued, and irreparable in 
jury ; and not issued at the instance of an individual, claiming under such public 
right, unless he has suffered some private, direct, and material damage beyond the 
public at large. 

Where the remedy by injunction is sought for an injury to an individual, and not 
public right, it is necessary also that the right to raise the obstruction should not 
be in controversy, or have been settled at law. Otherwise, an injunction is not 
the appropriate remedy. Until the rights of the parties are settled by a trial at 
law, a temporary injunction only is issued to prevent an irremediable injury. 

The principles examined which constitute a dedication of land to public uses. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexandria. 
It was a bill filed by the Dixions to restrain the appellant 
from erecting an inclosure in what they claimed to be a public 
highway, in the town of Alexandria, by which the said high- 
way was obstructed, and the ancient lights of the appellees, 
looking into the said highway, were darkened; and for an 
abatement of the nuisance. The court granted a perpetual in- 
junction, defining the limits of the highway, and requiring the 
appellant to remove the nuisance. 

The material facts of the case were as follows. John Fitz- 
gerald and Valentine Peers, on the 25th of April, 1778, re- 
ceived a conveyance of lot 51 in the town of Alexandria, be- 
tween which and the water of the Potomac River there was 
“sunken ground,” which, on the 17th of September, 1778, was 
conveyed by William Ramsay and John Carlyle, in their own 
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right, and as trustees of the said town, to the said Fitzgerald 
and Peers. A portion of this land was built upon by them, 
and that portion which extends from King Street on the north, 
running with Union Street on the west to the centre of an al- 
ley now called Dock Street, or Fitzgerald’s Alley, and running 
to the Potomac River, with the building fronting on Union 
Street, was, by various deeds, transferred to and vested in 
Thomas Irwin, the father of the appellant. Thomas Irwin 
was in under his purchase in the year 1802, and continued so 
to his death, which happened in the month of January, 1827. 
By his will, he directed that all his estate should be equally 
divided between his children, when his son William (the ap- 
pellant) should arrive at the age of twenty-one ; in the mean 
time to be managed for their benefit, by his sons Thomas, 
James, and William. 

A division of the estate was made on the 15th of January, 
1835, by which there was assigned to James Irwin a ware- 
house, on the south side of King Street, and fronting the river ; 
beginning on King Street, at the northeast corner of said 
warehouse, and running thence southwardly, with the east 
front of the same, to the centre of the south wall, between 
which wall and the warehouse south of it (by this deed al- 
lotted to Ann J. Carey) is an alley or open space; then, with 
the centre of said south wall, westwardly, to the east side of 
the east wall of a warehouse by this deed assigned to William 
H. Irwin; then northwardly, with the said east side of the 
said last-mentioned warehouse, and the east side of the ware- 
house hereby assigned to Mary Irwin, to King Street; thence 
eastwardly, on King Street, to the. beginning: the said ware- 
house being part of a lot of ground conveyed to said Thomas 
Irwin, deceased, by William and J. C. Herbert, and by the 
devisees and trustee of John Dunlap. On the 20th of April, 
1835, James Irwin conveyed all his real estate in the county of 
Alexandria to William L. Hodgson, to secure his brother, Wil- 
liam H. Irwin. On the 28th of February, 1842, James Irwin, 
to secure the payment of certain debts therein mentioned, with 
the consent of William H. Irwin, conveys to John Hooff “all 
his, the said James Irwin’s, right, title, and interest in and to 
the warehouse situated at the foot of King Street, and then in 
the occupancy of John Howard, which property was conveyed 
to the said James Irwin by deed of partition between the heirs 
of the late Thomas Irwin, deceased, made and executed in the 
year 1831, and was afterwards conveyed in trust to the said 
Thomas Irwin, to secure his mother, Elizabeth, for what she 
had become responsible. Elizabeth Irwin also united in this 
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deed. James Irwin, having failed to pay the debts intended 
by the last-mentioned deed to be secured, the trustee, John 
Hooff, set up, pursuant to the deed, and sold the property to 
the appellees, who complied with the terms of sale, and Eliza- 
beth Irwin thereupon united with Hooff in a conveyance of 
the property, describing it as fronting on the Potomac River.” 
James and William H. Irwin did not join in the execution of 
this deed. 

The Dixions thus claimed to have all the estate, right, 
title, and interest of James Irwin in this property, and this was 
the foundation of their private right. 

It further appeared from the record, that, at the time Thomas 
Irwin purchased the property, there was a large warehouse at 
the corner formed by Union and King Streets, and between 
that and the river was an open space or lot, extending along 
the line of King Street about ninety feet, to a dock at the foot 
of King Street. In the year 1804, he built the warehouse 
now owned by the Dixions, fronting on King Street and on 
the Potomac River. At one period of time, a very large trade 
was carried on in these premises, and for years the whole 
business of the house was transacted through the door in the 
east front, looking to the river. 

The whole property on which the buildings stand forms 
nearly a square, the west side of which is on Union Street, the 
north on King Street, the south on a public alley, called Fitz- 
gerald’s Alley; and on the east was an open space running along 
the front of the buildings from King Street to, and passing be- 
yond, this alley. This space is formed artificially, and made 
solid, and is upwards of forty feet in breadth before the 
wharves which project into the river, or the docks running by 
the side of the wharves to this open space, are reached. ‘That 
part of the open space lying immediately adjacent to the east- 
ern front of the Dixions’ property was paved with brick to the 
width of about four feet, beyond which, and running along the 
line of this pavement from King Street to Fitzgerald’s Alley, 
there is a passage for carts and passengers, which is commonly 
used, and has never been purposely obstructed since the erec- 
tion of this house, in 1804. 

After the purchase by the Dixions of the said warehouse, 
the said William H. Irwin erected a wooden fence eight or ten 
feet high, inclosing a space nearly twenty-five feet square, the 
north side of the inclosure embracing one of the windows on 
the ground floor in the east part of the building, and projecting 
eastward at right angles to the house, and then southward, and 
westward, and back to the wall of the other warehouse erected 
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by William Irwin, so that it impaired the access to the Dixions’ 
house, and obstructed their lights, and also completely inter- 
rupted the passing along the foot-way, and greatly obstructed 
the use of the carriage-way. 

The Dixions filed their bill to restrain Irwin, and prevent his 
erecting this inclosure, and put their right on the ground of 
his darkening their ancient lights; and, also, that he was ob- 
structing a public highway. ‘The injunction was ordered and 
served. Irwin persisted in completing the erection, and they 
amended their bill, setting up distinctly that Thomas Irwin in 
his lifetime had dedicated to the public the use of that part 
of this open space covered by said inclosure, and the same had 
been used by the public as an open street and common high- 
way, and the use of which had been consented to by all the 
persons interested in said property, and by the different owners 
of the fee simple of the lots of ground adjoining and bounding 
thereon, and by those heretofore claiming title to the said ware- 
house and lot now owned by the Dixions, and that the same 
had been used by the public as a common highway and open 
street for upwards of thirty years, for carriages, horses, wag- 
ons, and drays of every description, to pass, or stand upon to re- 
ceive lading, and for doing business of merchandise, or other 
business. 

The answer of William H. Irwin describes the fence erected 
as extending from a post near the Dixions’ house, east 26 feet, 
then south 26 feet, then west 26 feet, about 10 feet high; but 
denies that it is erected on any public street or strand, or on 
land over which the public have any right of way. 

And denies that it covers any part of complainant’s window, 
and also denies that it diminishes in any perceptible degree the 
light passing through it. 

That the fence is exclusively on a lot assigned by the deed 
of partition to James Irwin, W. H. Irwin, and A. I. Carey, in 
common, —the whole property consisting of five warehouses 
in a single block, (the main building comprising three, resting 
on the west on Union Street, on the north on King Street, and 
on the south on Dock Alley, and the two wings extending east 
from the east side of the main building, with an open space 
between them,) and of the wharf lot and pier, which com- 
menced at the eastern walls of the two wings, and extended 
unto the river. By the deed of partition the northern wing 
was assigned to James Irwin, the southern wing to A. IL. Carey, 
the middle open space, in connection with the middle ware- 
house of the main building, to W. H. Irwin, and the wharf lot 
and pier, or open space to the east, to the three in common, 

VOL. IX. 2 
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—on which open space is the erection complained of, the Dix- 
ions having purchased the northern wing. 

That this open space had been reclaimed from the river by 
artificial filling up, requiring constant repair, — was of a per- 
ishable quality, — had always been kept in repair exclusively 
by Thomas Irwin and his predecessors and heirs, — who had 
at all times openly and notoriously asserted their exclusive 
ownership over the lot by excluding people from it, by cov- 
ering it with merchandise, and by renting it especially to the 
tenant of the Dixions’ warehouse to be used in connection with 
it. 

That it had been kept open for the convenience of the own- 
ers solely, in connection with the wharf; and that the passage 
of people over it had been by leave and sufferance, and not as 
of right, but in subordination to the rights of the owner. 

He denies positively all the allegations of the bill tending 
to show the dedication of that space, or any part of it, and also 
denies the existence of any street, strand, highway, or passway 
of any kind for the public over any part of the wharf lot. 

He admits that the inclosure partially obstructs passage over 
said lot, but that there is still ample space for passage be- 
tween the fence and wharf for every purpose. 

He states that notice was given at the sale that only the 
building was sold, — no right existed beyond the wall, — but 
that the whole open space was private property. 

That the. interest of A. I. Carey in Thomas Irwin’s estate 
was settled to her separate use prior to the partition by deed of 
10th of August, 1829; W. H. Irwin’s interest in the ware- 
house and wharf lot and pier was settled to the separate use of 
his wife on her marriage in 1839; and that James Irwin had 
conveyed his warehouse and interest in the wharf lot to secure 
W. H. Irwin for certain debts still due to full value of prop- 
erty. 

That he acted as agent of the owners in erecting the fence. 

That an agreement, referred to in and virtually forming part 
of the deed of partition, expressly stipulates for the building 
on the open space by any two of the owners. 

If any right be invaded, he denies that it causes such irre- 
parable injury to complainants as entitles them to relief in 
equity, and avers that the remedy at law is adequate. 

He suggests that “ fronting the river” is matter of descrip- 
tion, to distinguish the warehouse given to James Irwin from 
others, not giving it any right beyond the limits granted. 

Much evidence was taken on both sides to show the use of 
the lot by the public and by the owner, the application of 














JANUARY TERM, 1850. 15 





Irwin v. Dixion et al. 





which will appear by referring to the arguments of the respec- 
tive counsel. 

In October, 1846, the counsel for the defendant, Irwin, 
moved the court to award an issue to be sent for trial to the 
Circuit Court of the District of Columbia, on the common law 
side thereof, to ascertain whether the’ space of ground lying 
between the east end of the complainant’s warehouse in the 
bill mentioned and the Potomac River, or any part thereof, 
had ever been dedicated by any fee simple owner thereof, as a 
highway, to the use of the public, or whether any, and what, 
part thereof had been so dedicated; and if any part thereof 
had been so dedicated, when the same was so dedicated. 

But the said court overruled the said motion, and refused to 
award the said issue as prayed, or any issue relating to the ded- 
ication. of the said space, or any part thereof. ‘T’o which said 
refusal the defendant excepted and objected. 

The cause then came on to be heard upon the original and 
amended bills of the complainants, the answer of the defend- 
ant, and the exhibits and proofs filed by the parties, when the 
Circuit Court passed the following decree : — 

“ Being fully satisfied that Thomas Irwin, the ancestor of 
said defendant, did, in his lifetime, dedicate to the public use a 
highway passing along the eastern front of the said warehouse 
mentioned in said complainants’ bill, and running from King 
Street to Dock Street, or Fitzgerald’s Alley, in the town of Al- 
exandria, and that the same was used as a highway for many 
years before the filing of the said bill; that there was next to 
the said warehouse, and within the said highway, a footway 
about four feet wide, beyond and next to which was a high- 
way for the passing and repassing of carts, carriages, drays, and 
horses, and the same was commonly used by all persons hav- 
ing occasion to use the same: and being further fully satisfied 
that the said defendant did, before the filing of the said bill, 
erect across the said highway a fence, which he has continued 
to this day, fully obstructing the passage along the said high- 
way; that the said fence is immediately adjacent to the east 
wall of the said house, between two of the windows in the 
said east wall, and close to the frame of one of said windows ; 
that the said fence was a special and material injury to the use 
and enjoyment of the said defendant’s said warehouse, and is 
a continuing injury to the same, do, this 31st day of October, 
1846, adjudge, order, and decree, that the injunction heretofore 
issued in this cause be, and the same is hereby, made perpetual. 
And they do further order and direct, that the said defendant 
do forthwith take down and remove the said fence, and that 
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he be, and he is hereby, for ever hereafter, so long as the said 
footpath and highway shall be continued to be used as such, 
enjoined and prohibited from erecting or putting any obstruc- 
tion in the said highway within the space of nineteen feet 
wide, measured east from the eastern wall of said warehouse 
of said complainants, and running from King Street to Dock 
Street, or Fitzgerald’s Alley, as it is indifferently called and 
known; which said nineteen feet is hereby declared to be the 
eastern limit of said highway, and said highway does extend 
no farther east ; and that the said defendant pay the costs of 
this suit, to be taxed by the clerk.” 
From this decree, Irwin appealed to this court. 


The case was argued by Mr. Jones and Mr. Davis, for the 
appellant, and by Mr. F’. L. Smith and Mr. Bradley, for the 
appellees. 


On the part of the appellant it was contended, — 

1. The complainant’s evidence does not prove a dedication. 
No witness testifies to an actual dedication. Nor is any 
such uninterrupted user as of right by the public, and acquies- 
cence by the owners proved, as justifies the inference of a 
dedication. 

All the answers to this point not excepted to state in gen- 
eral and stereotyped phrase that the wharf lot “has been used 
as a common and public highway,” &c.; but when asked, the 
witnesses “do not know whether so used by license or as 
of right, and several state the piling of goods, &c., over the 
open space by Thomas Irwin and the owners, and their receipt 
of wharfage therefor, —and their ignorance of any perma- 
nent obstruction, and of any prohibition against its use by the 
public. 

No witness that it was in fact a street, or that it was 
known and considered or called such, and the title “strand ”’ is 
one of complainant’s own suggestion, while several say there 
was no street there. 

It does not appear that any permanent erection obstructed 
the space. 

It does not appear that any person at any time asserted a 
right to pass over or remain on the ground in opposition to Mr. 
Irwin. 

The defendant proved, — 

1. That Thomas Irwin, and those claiming under him, did, 
by words and acts, assert their right of property in, and of con- 
trol over, the wharf lot, without dispute. 

2. That it was generally reputed their property. 
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3. That they occupied it for commercial purposes, covering 
it with lumber, goods, wood, &c., &c. 

4. That it was made ground, of perishable quality, and kept 
in repair by them. 

5. That they assumed and exercised a discretionary right 
of removing persons from the property, but did not churlishly 
exclude persons from passing, when not inconvenient. 

6. That it was assessed to them as private property. 

7. That it was essential that the wharf lot should be left 
uninclosed for convenient use, and the passage was kept open 
for that purpose. 

8. That the pavement was short, —only before and for the 
use of the warehouse purchased by Dixion, —not from street 
to street ; and put there since 'T’. Irwin’s death. 

9. That the wharf lot and pier —the whole designated as 
the wharf— was rented to vessels and steamboats, at the cus- 
tomary wharfage, for landing goods and passengers, who ne- 
cessarily passed over said space to reach the streets, thus 
giving it the appearance of being a public thoroughfare, when 
in reality people only exercised a privilege paid for, implying 
no public right. 

10. That the Dixions’ house fronts on King Street, and so 
does not require a right of way over this lot; and the wharf 
being private property, they could not reach the river over it 
but by defendant’s permission. 

11. That the Dixions purchased with full notice of the rights 
of defendant’s principals to the open space, and subject to the 
agreement. 

12. That the injury to the warehouse of the Dixions from 
the fence was not serious and irreparable, but slight and trifling. 

13. That the light was not in any perceptible degree ex- 
cluded from the window, or, if at all, not materially lessened. 

14. That property similarly situated, and open, on other 
parts of the wharves of Alexandria, is treated as private prop- 
erty, and built on at pleasure. 

Whereupon the counsel for the appellant contended, — 

I.—1. That a fee-simple title to the warehouses, wharf lot, 
and pier in Thomas Irwin, his predecessors and heirs, is proved. 

2. That no express dedication is shown, and, on the con- 
trary, it is disproved by the answer and otherwise. 

3. That user is only evidence whence the court are to infer 
a dedication. 

4. That, to form a sufficient foundation for that inference, it 
must have been uninterrupted, peaceable, with the knowledge 
and acquiescence of the fee-simple owner, and as of right. 

Q* 
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5. And that any fact, act, or public declaration, showing that 
the owner did not acquiesce in the user by the public as of 
right, — did not mean to abandon his right to the public, — is 
sufficient to prevent the acquisition, by virtue of the user, of a 
right of way. Nichols v. Aylor, 7 Leigh, 546; Stafford v. 
Coyney, 7 B. & C. 257; 14 E. C. L. R. 39, 40, 41; Skeen ». 
Lynch, 1 Robinson, 186; Jarvis v. Dean, 3 Bingh. 447; 13 E. 
C. L. R. 45, 46 ; Wood v. Veal, 5 B. & Ald. 454; 7 E.C. L. R. 
158; Gray v. Bond, 2 B. & B. 671, 672, 667; Denning v. 
Roome, 6 Wend. 651, 655-658; New Orleans v. United 
States, 10 Pet. 713; Cincinnati v. White’s Lessee, 6 Pet. 431; 
Barclay v. Howell, 6 Pet. 498, 502, 503; Harper v. Charles- 
worth, 4 B. & C. 574; Woodyer v. Hadden, 5 Taunt. 126; 
1E.C. L. R. 34, 38, 41; 2 Starkie’s Ev. 380, 381; Gray v. 
Bond, 2 B. & B. 667; Law of Easements, 83, 84; Common- 
wealth v. Low, 3 Pick. 408; 2 United States Stat. at Large 
(Act of 1804, $ 5); Rex v. Wandsworth, 1 B. & Ald. 63; Br. 
Museum v. Finnis, 5 Car. & P. 460; 8 Ad. & El. 99. 

If any dedication be proved, it is of a general right of pas- 
sage over some part of the lot, liable to be varied at the con- 
venience of the owners, though not to be cut off entirely, and 
not of a way next the house ; but this, as also the decree, is 
at variance with the pleadings. 

Il. If the dedication be sufficiently proved, still no such ir- 
reparable damage, irremediable at law, and sufficient to give 
equity jurisdiction, is proved. 2 Story’s Eq. $$ 923, 924, 926; 
17 Ves. 617, 623; 4 H. & M. 474; Gardner v. Newburgh, 2 
Johns. Ch. 165; Georgetown v. Alex. Canal Co., 12 Pet. 97, 
99; Van Bergen v. Van Bergen, 3 Johns. Ch. 282, 287; Parker 
v. Smith, 5 C. & P. 438; Back v. Stacey, 2. C. & P. 465; Law 
of Easements, 285, 315, 319; Attorney-General v. Nichol, 16 
Ves. 338; 2 Russ. 121. 

Ill. That the court should have awarded a trial at law. 
Law of Easements, 314,315, 316; Weller v. Smeaton, 1 Cox, 
102; Wynstanley v. Lee, 2 Swanst. 336; Robinson v. Ld. 
Byron, 1 Bro. C. C. 588; Attorney-General v. Cleaver, 18 Ves. 
211; Crowder v. Tinkler, 19 Ves. 622, 627; Sutton v. Ld. 
Montfort, 4 Sim. 559; 6 Johns. Ch. 439. 

IV. Prescription for ancient windows is here impossible, 
owing to unity of possession in Thomas Irwin, and no other 
ground of right is alleged or proved. Morris v. Edgington, 3 
Taunt. 24. 

V. There is no such obstruction of light, either in mode or 
extent, as gives equity jurisdiction. Attorney-Gen. v. Nichol, 16 
Ves. 338 ; 2 Suppl. to Ves. 340; Wynstanley v. Lee, 2 Swanst. 
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333 ; Parker v. Smith, 5 C. & P. 438; Back v. Stacey, 2 C. & 
P. 465; Law of Easements, 285, 134, 135; Martin v. Goble, 
1 Camp. 320, 323. 

VI. That proper parties have not been made. Story’s Eq. PIl., 
§ 231; Osborn v. Bank of U. States, 5 Cond. R. 742, 760; M’Na- 
mara v. Williams, 6 Ves. 143; Le Tenier v. Marg. of Anspach, 
15 Ves. 164, 165; 1 Daniell’s Ch. Pr. 301, 302; 2 Atk. 515. 

VII. That Dixion is bound by the stipulations of the agree- 
ment referred to in the partition, and estopped from controvert- 
ing the right of defendant’s principals to build on the wharf 
lot. Carver v. Jackson, 4 Peters, 83, 86, 88, 58; Denn v. Cor- 
nell, 3 Johns. Cas. 174; Crane v. Morris and Astor’s Lessee, 6 
Pet. 611, 612; Mason v. Muncaster, 9 Wheat. 445; Ben »v. 
Peete, 2 Rand. 540, 542, 546, 547; 2 Lomax’s Dig. 209; 2 
B. & Ad. 278; Shelly v. Wright, Willes, 9; 1 Starkie’s Ev. 
206, note ; 4 Peters, 83; Burnett v. Lynch, 5 B. & C. 589; 
Burleigh v. Stibbs, 5 T. R. 465, 466; Habergham v. Vincent, 
2 Ves. jr. 227, 228; Higginson v. Clowes, 15 Ves. 522; Story’s 
Eq. Pl. $ 572; 5 Sim. 640; 14 Ves. 211, 214. 





On the part of the appellees it was contended, — 

First. There may be a dedication of a right of passage to 
the public without any formal deed or writing. Lade v. Shep- 
herd, 2 Str. 1004, cited and approved by this court in City 
of Cincinnati v. The Lessee of White, 6 Peters, at pages 437 
and 438, and this last case at length. See this doctrine re- 
viewed and affirmed in 10 Peters, at pages 712, 713. 

Second. This dedication may be inferred from notorious acts 
of user, with the knowledge of the owner of the fee. Valen- 
tine v. Boston, 22 Pick. 75. The enjoyment of such use by 
the public for a period beyond the statute of limitations creates 
a right in the public. Valentine v. Boston, 22 Pick. 75, 80; 
Barclay v. Howell, 6 Peters, 513. And the breadth or extent 
of the highway is a question of fact, to be collected from the 
circumstances of the case. Sprague v. Waite, 17 Pick. 309; 
Hannum v. Belchertown, 19 Pick. 311. 

Besides, in this case, in the deed of partition between the 
heirs of Thomas Irwin, this warehouse is described as “ front- 
ing the river, beginning on King Street, at the northeast corner 
of the said warehouse, and running thence southwardly with 
the east front of the same’’; and in the deed to the Dixions, as 
“fronting on the Potomac River.” The proof, too, is full, 
that for a series of years, and almost from the period of its 
erection, this was the principal business front through which 
the transactions of the house were carried on, and there was a 
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brick pavement along that front, ‘These are all controlling cir- 
cumstances to show that a thoroughfare running along the 
front was contemplated by the owner, and used by the occu- 
pants of the house and the public. These facts give to that 
description a definite and precise meaning. William H. Irwin 
and Mrs. Carey were parties to the deed of partition ; and in 
the description of the warehouse assigned to Mrs. Carey, the 
first line is given to begin “‘at the southeast corner of said 
warehouse on said alley, then north with the east front of the 
same.” In the same deed of partition, it will be seen in the 
allotment to William H. Irwin, express power is given to him 
to close the windows on the south side of James’s and the north 
side of Mrs. Carey’s warehouses, looking into the alley between 
them, which alley also is assigned to William H. Irwin; and 
also, on the same page, “the warehouse fronting east on said 
wharf allotted to Ann J. Carey” is specially referred to. No 
authority is given to obstruct, in any manner, the openings and 
windows on these “east fronts,” or to raise those walls any 
higher. These are satisfactory proofs of a conveyance, bound- 
ing on some open space between the houses and the river. It 
isa front boundary. “Front,” in the common usage of the 
word in relation to town property, necessarily imports access. 
The deeds of partition, therefore, and the mesne conveyances 
to the Dixions, contain language necessarily, ex vi termini, im- 
porting an access to the eastern entrances into these buildings, 
and, coupled with the other circumstances, show a clear intent 
to recognize a common highway. If so, the rule is clear, and 
it is a complete dedication if there were none before. 1 Hill, 
N. Y. 189; Ibid. 191; 19 Wend. 128. 

Nor is it necessary, in such a case, that the user should have 
continued twenty years. Barclay v. Howell, 6 Pet. 513. 

Third. The evidence in this case shows that Thomas Ir- 
win, being the owner of the soil, opened a passage over it from 
King Street to Dock Street, along the eastern front of this 
house ; that he did not, by any visible distinctive mark, show 
that he meant to preserve all his rights over it, nor did he ex- 
clude persons from passing at pleasure, but did permit the pub- 
lic for nearly thirty years, and his heirs, after his death, for 
more than ten years additional, to pass and repass, as in a com- 
mon highway, over the passage thus opened by him; and this 
is a dedication of such use to the public. Rex v. Lloyd, 1 
Camp. 262; Jarvis v. Dean, 3 Bingh. 447; Daniel v. North, 11 
East, 372, opinion of Le Blanc, and note (a); Rex v. Barr, 4 
Camp. 16; Aspindall v. Brown, 3 T. R. 265. 

Fourth. The right to a free passage over the highway is all 
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the public acquires; the fee remains in the original grantor, 
and he may necessarily use it, and exercise every right and 
control over it not inconsistent with the free passage given to 
the public. Com. Dig., tit. Chimin., let. A. 1; Barclay v. How- 
ell, 6 Pet. 513, 514; Lade v. Shepherd, 2 Stra. 1004. 

The acts of ownership supposed to have been proved on the 
part of Thomas Irwin and his heirs, and as negativing this 
right of way, if consistent with the public use to which it was 
dedicated, do not in any degree impair that public right. They 
are, he used it “as any and every other person”; “kept it in 
repair at his own cost”; would not let cartmen and draymen 
stand their drays and carts on the ground, being unwilling 
to have the ground stamped and trodden into holes; “ drove off 
persons with their drays or carts’; ‘horses standing there 
with drays or carts stamped the ground into holes; and in fly- 
time created great annoyance”; he would “take a whip from 
some of those near him, and go and drive off some half dozen 
of the carts and drays, and if the drivers grumbled at it, he 
would tell them to go and stand on the corporation grounds, 
for which they paid taxes; that they paid nothing for standing 
on the space from which he drove them; piled wood there, 
leaving room for the carts to pass.” He paid taxes for the 
whole ground, not discriminating between this highway and 
the residue of the property. ‘These acts are all entirely con- 
sistent with the dedication to, and use of the highway by, 
the public. Lade v. Shepherd, 2 Stra. 1004; Com. Dig., tit. 
Chimin., let. A. 3. 

Nor is it any answer to say, he was the owner on both sides 
of the highway, and kept it open for his own use. 

1. He did not in any way limit or restrict it. 1 Camp. 262. 

2. The deed of partition separated the property, and the 
use previous to and following upon that deed clearly defines 
what the rights of the parties under that deed should be. 1 
Hill, 189, 191; 19 Wend. 128. 

Fifth. We assume that we have shown a highway, and the 
right of the Dixions to a “front” on that highway, and to an- 
cient windows looking out upon it. It is beyond dispute, that 
W. H. Irwin, by the fence and building complained of, ob- 
structed the highway, impaired that front, and injured those 
ancient lights. ‘This gives the right to a remedy by injunc- 
tion, at the instance of the party thus injured. It is a public 
nuisance, by which also private parties are directly injured, and 
an injunction is the proper remedy. Corning v. Lowerre, 6 
Johns. Ch. 439. And the principle is stated in Crowder v. 
Tinkler, 19 Ves. 617, 623; Spencer v. Lond. and Birm. R. R. 
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Co., 8 Sim. 193; Sampson v. Smith, 8 Sim. 272; and see 
Corporation of Georgetown v. Alexandria Canal Company, 12 
Peters, 91, 98, 99. And see the cases in 3 Daniell, Ch. Pr. 
1858 and notes. 

Sixth. The court was right in defining the limits of the 
highway. The proof of the pavement is quite clear. It was 
four feet wide. The proof of a highway wide enough for 
two carts or drays to pass each other is equally clear. The 
court allowed fifteen feet for this highway, in addition to the 
four feet for the footpath. This is the least space which could 
be used for that purpose, and allows but seven feet and a half 
for each cart. The space between the warehouse and the dock 
is about forty feet, and the space left for the passage of the 
public was “ fifteen or twenty feet.” The anchors were piled 
so as to fill up about half way. 

A jury would have the right to find the limits of the high- 
way. Hannum v. Belchertown, 19 Pick. 311; and see the 
cases cited under the fifth point. 

Seventh. ‘The court was right to order the nuisance to be 
abated and removed, and to make the* injunction perpetual ; 
because, at the time of the service of the first injunction, the 
obstruction was incomplete, and the appellant proceeded to fin- 
ish it in direct contempt of the court. Van Bergen v. Van 
Bergen, 2 Johns. Ch. 272; East India Co. v. Vincent, 2 Atk. 
83; Ryder v. Bentham, 1 Ves. sen. 542. 

And it is clearly one of the great objects of this jurisdic- 
tion, when the public and private injuries are combined, to cause 
the nuisance to be abated peaceably, and to prevent its recur- 
rence. 

The corporate authorities of the town of Alexandria have 
possessed and exercised control over the streets and highways 
in said town ever since its incorporation. They also limit and 
regulate the wharves. The various acts of the General Assem- 
bly of Virginia, except the act of 1782, hereinafter referred to, 
and the acts of Congress, the first establishing and incorporat- 
ing, and the latter amending, the charter of the town of Alex- 
andria, will be found collected in Davis’s Laws of the District 
of Columbia. 

The town of Alexandria was established in 1748. (See 
Davis’s Laws, p. 533.) Sixty acres of land were appropriated 
for its location, on the south side of the Potomac River, the 
meanders of the river forming its eastern boundary. In 1762, 
(Davis, 536,) the trustees of the town were authorized to con- 
vey to settlers certain lots embraced within specified bounda- 
ries, “ beginning at the corner of the lot denoted in the plan 
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of said town by the figures 77, and extending thence down the 
river.” 

In 1779, the town of Alexandria was incorporated (Davis, 
541). At page 542, the power is given to the mayor, recorder, 
and aldermen, “ to assess the inhabitants for the charge of re- 
pairing the streets and highways.” In 1782, an act was pass- 
ed (see Henning’s Statutes at Large, Vol. II. p. 44), giving to 
the corporate authorities of Alexandria the power, which they 
are required to exercise, “4fo open and extend Water Street 
through the said town, from north to south, as far as the limits 
of the said town extend, and also to lay off Union Street, from 
north to south, as far as the limits of the said town extend.” 
By an act of Congress approved May 13th, 1826 (Davis, 385, 
386), Alexandria having been then ceded to the general gov- 
ernment, power is given the Common Council of said town 
“to erect, repair, and regulate public wharves, deepen docks 
and basins, and to limit the extension of private wharves.” 
Congress had previously, by an act approved February 25, 
1804 (Davis, 161, 163), conferred on the Common Council of 
Alexandria power “to pave, make, and repair the streets and 
highways.” 

The ground claimed as a highway is no part of the wharf 
alleged to belong to the heirs of Thomas Irwin, but an open 
strand, or slip of ground, between the first range of warehouses 
and the wharves. The paper referred to as defendant’s exhibit 
five gives, and can give, no authority to create a public nui- 
sance. The highest legislative power can confer no such right. 
Besides, the paper has no bearing on the points at issue in this 
cause. 

The deed of partition among the heirs of Thomas Irwin 
provides that they “ have agreed to make partition of the real 
estate, land, annuities, and rent charges devised to them as 
aforesaid, from their father, the said Thomas Irwin, deceased, 
and do, by these presents, make full, perfect, and absolute parti- 
tion of all and singular, the same, as is more particularly allotted 
and described in the schedule hereto annexed, as a part of this 
deed, with each, all, and every the rights, privileges, and ap- 
purtenances, grants, covenants, claims, and conditions whatso- 
ever, to each and all of the said lots, pieces of ground, annuities, 
and rent charges belonging, or in any case appertaining,” &c. 

The warehouse purchased by the Dixions was, under this 
deed of partition, allotted to James Irwin, and by him conveyed 
in the manner stated. We submit, that, upon the severance of 
the estate by the deed of partition, the privilege of access to 
the eastern front of the warehouse, and of the right of way 
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along said front, which existed during the unity of the estate, 
passed by implied grant to James Irwin, and by subsequent 
conveyances to those holding under him. See 3 Kent’s Com. 
(6th ed.), p. 434, and note (c), referring to Gale and Whatley’s 
Treatise on Easements, p. 49; 1 Green, (N. J.) 57; Law of 
Easements, 38 — 52. A like principle applies as to the enjoy- 
ment of ancient rights. 1 Saunders on Pleading and Evidence, 
81, and cases there cited. 

Under the grant of the warehgnse and lot to the Dixions, 
there passed whatever was necessary to its beneficial use and 
enjoyment. The rule of law is well settled, that a right of 
way, or other appurtenant to land, will pass by a grant of the 
land, without any mention being made of the easement or ap- 
purtenant. Kent v. Waite, 10 Pick. 141; United States v. 
Appleton, 1 Sumner, 492; 3 Kent’s Com. (6th ed.), p. 420; 
Hazard v. Robinson, 3 Mason, 272; Plant v. James, 5 Barn. & 
Adolph. 791; Jackson v. Hathaway, 15 Johns. 447; Truehart 
v. Price, 2 Munf. 468. 

The appellees insist that the evidence conclusively proves 
that the obstruction erected by William H. Irwin is a public 
nuisance, and that it is not rendered less a nuisance by the as- 
sertion that there is still left a passway in front of their ware- 
house. Whatever obstruction narrows a highway, or renders 
it less commodious, is a nuisance. 4 Bac. Abr. 214, tit. 
Highways ; 16 Vin. Abr., tit. Nuisance (B), p. 20; The King »v. 
Russell, 6 East, 427 ; Dimmett et al. v. Eskridge, 6 Munf. 308. 

Further to sustain the first point on brief, we cite 3 Kent’s 
Com. (6th ed.), p. 428, note (a), 450, 451, notes (a) and (bd), 
and cases there cited ; Galatian v. Gardner, 7 Johns. 106 ; Gale 
and Whatley on Easements, p. 52 (note 6); Beatty et al. v. 
Kurtz et al., 2 Peters, 568; McConnell v. Trustees of the 
Town of Lexington, 12 Wheat. 582; Town of Powlett »v. 
Clark, 9 Cranch, 331; 2 Starkie on Ev. (ed. 1830), tit. High- 
way, pp. 663 — 666; Vick et al. v. Mayor of Vicksburg, 1 How. 
Miss. 379; Trustees of Watertown v. Cowen, 4 Paige, 510; 
Cleveland v. Cleveland, 12 Wend. 172; 19 Pick. 405; 4 N. 
Hamp. 1. 

Under the fourth point in brief, we cite 3 Kent’s Com. 
(6th ed.), pp. 432, 433, 434, and notes to those pages. 

In addition to the cases cited in brief, point fifth, we refer 
the court to 3 Kent’s Com. (same ed.), p. 448; 2 Story, Eq. 
Jur. $$ 925, 926, 926 (a); 1 Madd. Ch. Pr. 155; Jeremy, Eq. 
Jur. 310, 311. 

To sustain the seventh point in brief, 2 Story, Eq. Jur. 
§ 924, and cases there cited. 
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We further maintain, that William H. Irwin is the only ne 
cessary party defendant ; because the case is one of malfea- 
sance only. The title to the ground over which was the high- 
way, and where the obstruction was erected, was not involved. 
Lowe v. Munford, 14 Johns. 426; Sumner v. Tileston, 4 Pick. 
308; City of Cincinnati v. White, 6 Peters, 442. 

That the Dixions gave a fair value for the warehouse, with 
the right of way and access to the eastern front, as it had ex- 
isted for forty years. See the valuation of the real estate of 
Thomas Irwin, at p. 167 of record. 'The warehouse described 
as being in the occupancy of A. G. Fleming is that which was 
purchased by the Dixions at $2,860, whereas it is there valued 
at $ 2,200. 

As to appellant’s third point, see Story’s Equity, 1478, 1479. 


Mr. Justice WOODBURY delivered the opinion of the court. 

This was an appeal from a decree in the Circuit Court of 
the District of Columbia for the County of Alexandria. 

The proceedings on which the decree was entered had been 
in substance as follows. 

The Dixions, September 6, 1844, filed a bill in chancery, 
setting out their purchase, in October, 1843, of a certain ware- 
house in Alexandria, ‘“‘ with all the rights and appurtenances to 
the same belonging,” and that they had since been in quiet 
possession of the same; that this warehouse “fronts, on the 
east, the River Potomac, and the doors and windows of said 
front open on a strand, which has been used uninterruptedly as 
a public highway for upwards of thirty years”; that said 
strand or street is the great thoroughfare for that part of the 
town between the river and the last range of warehouses front- 
ing thereon, and “has always been used as a common and 
public highway for the free and uninterrupted passage and in- 
tercourse of the public”; and that said warehouse and doors 
and windows “have been erected upwards of thirty years, 
without any effort or claim heretofore to obstruct the same.” 

The bill then charged, that William H. Irwin, on the 5th 
of September, 1844, prepared materials and employed carpen- 
ters to close up and obstruct the doors and windows of the 
plaintiffs, thus situated, claiming the right to do the same, 
and intends forthwith to nail plank over it, or build a fence 
“just in front of the said warehouse, whereby its use and 
value would be greatly and seriously injured”; and, unless 
prevented, it “will cut off all direct intercourse between the 
said front and the said public strand and the River Potomac.” 

They therefore prayed an injunction to prevent it, alleg- 
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ing it would amount to a nuisance, and constitute an irre- 
parable injury to their property, and asked further to have it 
abated, if already erected. An amended bill was afterwards 
filed on the 21st day of September, 1844, as if at that 
time original, and varying from the first bill chiefly by de- 
scribing the fence as then erected, and over eight feet high, 
and obstructing a window in the warehouse, and extending 
in front of it about eight feet; and averring that Irwin had 
refused to obey the temporary injunction already issued. It 
also alleged, that a dedication of this land had been made to 
the public by the respondent and his predecessors, and an 
easement thereby accrued to the public over it; and that 
the fence was both a private and public nuisance, and caused 
to the complainants irreparable damage. 

The answer of the respondent, filed in April, 1846, admit- 
ted the erection of a fence near the place, as alleged in the 
bill, and constituting an inclosure about twenty-six feet square, 
but denied that it obstructed, “ in any perceptible degree,” the 
light of any of the windows of the complainant, or stood on 
any public highway. On the contrary, the answer averred 
that it stood on the “wharf property and pier,” which be- 
longed to him, his brother James, and sister Ann, in common, 
from their father’s estate ; and which had always been claimed, 
used, and belonged to their father and them as private prop- 
erty. After many further allegations in defence, and putting 
in various exhibits and much evidence on both sides, as ap- 
pears in detail in the statement of this case, the Circuit Court 
declared itself to be fully satisfied that Thomas Irwin, the 
ancestor of the said defendant, did in his lifetime dedicate to 
the public use a highway passing along the eastern front 
of said warehouse, &c., “and that the same was used for 
many years before the filing of the said bill, and that there 
was next to the said warehouse, and within the said high- 
way, a foot-way about four feet wide, beyond and next to 
which was a highway for the passing and repassing of carts, 
carriages,” &c., “and the same was commonly used by all 
persons having occasion to use the same.” ‘“ And being fur- 
ther fully satisfied that the said defendant did, before the fil- 
ing of said bill, erect across the said highway a fence, which 
he hath continued to this day, fully obstructing the passage 
along the said highway,” and, being built immediately adjoin- 
ing said warehouse and its windows, that it was a special 
and material injury to the use and enjoyment of the warehouse, 
the court did adjudge, order, and decree, “that the injunction 
heretofore issued in the cause be, and the same is hereby, 
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made perpetual.” The court further ordered, that the fence 
be removed by Irwin, and that he be enjoined from obstruct- 
ing in any manner said highway “ within the space of nine- 
teen feet wide measured east from the eastern wall of said 
warehouse,” &c. 

It will be seen that the decree below proceeds chiefly on 
the ground, that a legal public highway exists, running nine- 
teen feet wide east of the warehouse and immediately con- 
tiguous to the same, and that a wrong has been done by the 
respondent by obstructing that highway. It is true, that the 
decree speaks also of the obstruction being injurious to the 
warehouse and private rights of the plaintiffs, and so does the 
bill. But the gravamen of both is the existence of a public 
highway where the fence runs. 

In our opinion, whether looking to the private or public 
rights and privileges which are alleged to be obstructed, this 
proceeding cannot be sustained. The state of some of the 
circumstances renders the injunction asked here not a proper 
form of remedy for the supposed damage to any private in- 
terests, and the principal ground of complaint for a public as 
well as private wrong in preventing travel across the alleged 
highway is not satisfactorily made out by showing clearly the 
existence of such highway. 

As to the first ground of objection. This form of remedy 
was one much questioned, as permissible either to the public 
or an individual, in the case of a public right of this kind 
invaded. 3 Mylne & Keen, 180; 2 Johns. Ch. 380; 16 
Ves. 138. And when at last deemed allowable, it was only 
where the community at large, or some individual, felt in- 
terested in having the supposed nuisance immediately pros- 
trated on account of its great, continued, and irreparable 
injury ; and it was then used as a sort of preventive remedy 
to a multiplicity of suits, and in cases where an action at 
law would yield too tardy and imperfect redress. Osborne 
v. United States Bank, 9 Wheat. 840, 841; 14 Conn. 581; 
21 Pick. 344; Eden on Injunction, ch. 11; 7 Johns. Ch. 315; 
Jerome v. Ross, 17 Conn. 375; 3 Mylne & Keen, 177; 1 Stor. 
Eq. Jur. 25. When, however, delay can safely be tolerated, the 
usual. remedy in such cases, by or in behalf of the public, is 
an indictment rather than an injunction. 12 Peters, 98; Bac. 
Abr., Nuisance, D; Co. Lit. 56. a; 19 Pick. 154; Willes, 71; 
Wilkes’s case, 2 Bingh. N. R. 295, 281; 1 Bingh. N. R. 222; 
2 Stor. Eq. Jur. 923. And no remedy whatever exists in 
these cases by an individual, unless he has suffered some pri- 
vate, direct, and material damage beyond the public at large ; 

















28 SUPREME COURT. 





Irwin »v. Dixion et al. 





as well as damage otherwise irreparable. Hawk. P. C., ch. 75; 
Rowe v. Granite Bridge, 21 Pick. 344; Stetson v. Faxon, 19 
Pick. 147, 511; 1 Penn. St. R. 309; 6 Johns. Ch. 439; City of 
Georgetown v. Alex. Can. Co., 12 Peters, 97, 98; 2 Ld. Raym. 
1163; O’Brien’s case, 17 Conn. 342; and Bigelow’s case, 14 
Conn. 565; 3 Daniell, Ch. Pr. 1858; Spencer v. London and 
Birm. R. R. Co., 8 Sim. 193, and Sampson v. Smith, ib. 272; 
12 Peters, 98; 18 Ves. 217; 2 Johns. Ch. 382. 

In cases of injury to individual rights by obstructions or 
supposed nuisances, an injunction is still less favored, and does 
not lie at all permanently, in England and most of the States, 
unless the injury is not only greater to the complainant than to 
others, and of a character urgent and otherwise irremediable at 
law, but the right or title to raise the obstruction is not in con- 
troversy, or is first settled at law. (See cases hereafter.) When 
all these prerequisites exist, an individual, rather than only a 
public officer, has been allowed in chancery to obtain a perpet- 
ual injunction, though for a supposed public nuisance. 2 Stor. 
Eq. Jur. 924; 6 Johns. Ch. 439. But it is better for him, 
whether the nuisance be public or private; when the injury is not 
great and pressing, to resort for redress to a private action at 
law ; and such, though not the only course, is the one most 
appropriate and safe. (See same cases, and others in Bac. Abr. 
Nuisances, B; Wynstanley v. Lee, 2 Swanston, 337.) In this 
last case, much like the present, an injunction was refused. So 
Attorney-General v. Nichol, 16 Ves. 339, and Wilson v..Cohen, 1 
Rice, Ch. 80. One reason for this is the peculiar damage to him 
beyond that to others, which must be proved, when the extra- 
ordinary remedy by injunction is sought in his name either for 
a private or public nuisance. Another is, the great, pressing, 
and otherwise irremediable nature of the injury done, which 
must also be then proved, and which is not entirely without 
doubt in the present case. 

But more especially is this form of remedy not expedient to 
be adopted, unless indispensable from the character of the dam- 
age, as an individual is not in point of law allowed at first any 
thing but a temporary injunction to preserve the property un- 
injured till an answer can be filed admitting or denying the 
right of the plaintiff, and, if doing the latter, till a trial at law can 
be had of that right, when desired by the defendant or deemed 
proper by the court. And when the right or title to the place 
in controversy, or to do the act complained of, is, as here, doubt- 
ful, and explicitly denied in the answer, no permanent or per- 
petual injunction will usually be granted till such trial at law is 
had, settling the contested rights and interests of the parties. 
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2 Swanst. 352; 2 Johns. Ch. 546, in Johnson v. Gere; Storm v. 
Mann, 4 Johns. Ch. 21; Akrill v. Selden, 1 Barbour, 316 ; Crow- 
der v. Tinkler, 19 Ves. 622; Weller v. Smeaton, 1 Cox, 102. 
See Parker et al. v. Perry et al., 1 Woodb. & Minot, 280; 2 
Story’s Eq. Jur. $$ 927, 1479; 1 Ves. sen. 543; Rider’s case, 
6 Johns. Ch. 46; 3 Daniell’s Ch. Pr. 1850 and 1860; Wood- 
worth v. Rogers, 1 Railroad Cas. 120; 19 Ves. 144, 617; Bac. 
Abr., Injunction, A; Anonymous, 1 Bro. C. C. 572; 3 Meri- 
vale, 688; 1 Bland, Ch. 569; 1 Vernon, 120-270; Ambler, 
164; Drewry on Inj. 182, 238; 17 Ves. 110; 8 Ves. 89; 2 Bro. 
Ch. 80; 2 Ves. 414; 7 Ves. 305; Birch v. Holt, 3 Atk. 726; 3 
Johns. Ch. 287 ; Higgins et al. v. Woodward et al., 1 Hopkins, 
342; Attorney-General v. Hunter, 1 Dev. Eq. 12; 8 Sim. 189; 
14 Conn. 578; Hilton v. Granville, 1 Craig & Phil. 283, and 
Harman v. Jones, ib. 299, 302; Ingraham v. Dunnell, 5 Met. 
126; 6 Pick. 376; Wynstanley v. Lee, 2 Swanst. 355; Yard 
v. Ford, 2 Saund. 172; Birm. Can. C, v. Lloyd, 18 Ves. 515 
and 211. The true distinction in this class of cases is, that, in 
a prospect of irremediable injury by what is apparently a nui- 
sance, a temporary or preliminary injunction may at once issue. 
1 Cooper’s Sel. Cas. 333; Earl of Ripon v. Hobart, 3 Mylne & 
Keen, 169, 174-179; 6 Ves. 689, note; 7 Porter, 238; Hart 
v. Mayor of Albany, 3 Paige, 213; Shubrick v. Guerard, 2 
Dessaussure, 619; 1 Craig. & Phil. 283; 4 Simons, 565, in Sut- 
ter’s case. But not a permanent or perpetual one till the title, 
if disputed, is settled at law. 1 Paige, 97; State v. Mayor of 
Mobile, 5 Porter, 280,316. (See authorities last cited.) In 
some of the States it is understood that the practice in this last 
respect is otherwise. In the celebrated case of The United 
States Bank v. Osborne, 9 Wheat. 739, it will be seen, that the 
answers (742, 743) did not deny the title of the plaintiffs, and 
the Chief Justice says (858), — ‘‘The responsibility of the offi- 
cers of the State for the money taken out of the bank was ad- 
mitted.” Buta case entirely in point on this difficult question in 
this tribunal is The State of Georgia v. Brailsford et al.,2 Dal- 
las, 406-408. ‘There, a temporary injunction issued, not to 
pay over money “till the right to it is fairly decided.” And on 
an issue to a special jury, the trial was had before a final decis- 
ion was made on a permanent injunction. 3 Dallas, 1 and 5. 
This condition of things as to the form of the remedy adopted 
here, where the damage was so small and the right was in con- 
troversy, is very unfavorable to the correctness of the final de- 
cree in the court below, awarding a perpetual injunction to the 
plaintiffs on their private account, and more especially so far as 
it rested on any private rights to any part of the open space. 
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But beside these objections to the course of proceeding fol- 
lowed in this case, the chief foundation for relief of any kind 
which is set up here seems to fail. It is the allegation and de- 
cree that a public highway exists in front of the warehouse of 
the plaintiffs. This seems to us unsupported by the evidence 
and the law. 

There is no claim that such a highway was ever legally laid 
out by the city or county of Alexandria. But the plaintiffs in 
the court below rely for its existence chiefly, if not entirely, on 
a user of it by the public as a highway for more than thirty 
years. The counsel for the plaintiffs have placed it in argu- 
ment, as is one ground in the amended bill, on the principle 
that it showed a dedication of the locus in quo to the public 
for a highway, as well as furnishing presumptive evidence, not 
rebutted here, of a title in the public of a right of way there 
by long user. First, as to the dedication. It is true that this 
may at times be proved by a use of land, allowed uncondition- 
ally and fully to the public for a period of thirty years, or even 
less. Cincinnati v. White, 6 Peters, 431; 22 Pick. 78-80. 
In Jarvis v. Dean, 3 Bingham, 447, the public use had been 
only four or five years, but with the owner’s assent. See also 
6 Peters, 513. ‘ Such use, however,” says Justice Thompson 
in 6 Peters, 439, “ ought to be for such a length of time that the 
public accommodation and private rights might be materially 
affected by an interruption of the enjoyment”; and if the time 
of the use by the public be long, as, for instance, over twenty 
years, and unexplained, the presumption is strong for a dedi- 
cation. McConnell v. Trustees of Lexington, 12 Wheat. 582; 
3 Kent’s Com. 445; 6 Peters, 513; 10 Peters, 718. 

There is, then, no difficulty here in deciding that the length 
of time of the user was enough, it having been twenty or thir- 
ty years. 

But the dedication must also be under such circumstances 
as to indicate an abandonment of the use exclusively to the 
community by the owner of the soil. 4 Camp. N. P. 16; 1 
Camp. N. P. 262; 11 East, 370; 3 D. & E. 265; Jarvis v. 
Dean, 3 Bingh. 447 ; 22 Pick. 75. Hence there must not have 
been, as here, repeated declarations made by the owner incon- 
sistent with any dedication. 7 Leigh, 546, 665; Livett »v. 
Wilson, 3 Bingh. 116. 

Nor must the acts and words be equivocal or ambiguous on 
that subject. 

In short, the idea of a dedication to the public of a use of 
land for a public road must rest on the clear assent of the 
owner, in some way, to such dedication. Nichols v. Aylor, 7 
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Leigh, 546; Johnson’s case, 8 Adolphus & Ellis, 99; 1 Hill, 
189, 191; 19 Wendell, 128; 3 Bingh. 447; 1 Camp. N. P. 
262; 6 Peters, 431; 3 Kent’s Com. 445; Sargent v. Ballard, 9 
Pick. 256. This assent may be proved by a deed or unsealed 
writing expressing such assent, or, as no fee in the land, but 
only an easement generally is given, it may be by parol or by 
acts inconsistent and irreconcilable with any construction ex- 
cept such consent. 6 Peters, 437; 10 Peters, 712; 3 Kent’s 
Com. 428, 450; 7 Johns. 106; 2 Peters, 508; 12 Wheat. 582; 
9 Cranch, 331; 4 Paige,510; 12 Wendell, 172; 19 Pick. 406; 
4 Mason, 1. 

Thus, it has been presumed, if one makes a plan of his land 
in a city with certain streets laid down between certain lots, 
and sells the lots accordingly, that he thus means to dedicate 
those streets to the public. See United States v. Chicago, 7 
How. 196, and cases cited there from Wendell; White v. 
Cower et al., 4 Paige, 510; Barclay v. Howell’s Lessee, 6 Peters, 
506; New Orleans v. United States, 10 Peters, 718. And 
more particularly is it so if the community are allowed to be- 
gin to occupy the streets accordingly. Cincinnati v. White, 
6 Peters, 431; 10 Peters, 718. But a mere survey of such 
streets, without selling the contiguous lots or letting the 
streets be occupied, is not enough. 7 Howard, 196. 

It is not pretended that in any way has such consent been 
given here, except by the acts before referred to, and done un- 
der the explanatory circumstances accompanying them. Thus, 
though there is much evidence, that, from the warehouse east- 
ward to the river and wharf, the land has been open or unin- 
closed for twenty or thirty years, and that people and carriages 
have usually travelled over it in going to and from the ware- 
house and wharf, yet during that time, till the sale of the ware- 
house to the plaintiffs, that and the open space and wharf have 
all been owned by one person, and he has used them in any 
manner deemed by him most proper. 

On that sale the titles to each became vested in different 
persons, and this controversy arose about the use of the 
open space from the warehouse to the wharf, an undivided 
share in which space and wharf remained in the respondent, 
and none of it e€0 nomine was conveyed to the plaintiffs. If 
any private right or privilege to use any part of it for any pur- 
pose passed to the plaintiffs, it must have been under the word 
“appurtenances,” in their deed from Irwin of the warehouse 
and its appurtenances. 

But as the construction of the deed in that respect, and of 
the facts, as showing any privilege used here by the owners of 
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the warehouse as belonging to the warehouse, rather than to 
their interests in the open space‘ and wharf as separate property, 
cannot be now properly under consideration, as before explained, 
in a private application for perpetual injunction against an al- 
leged nuisance, when the damage is not great nor clearly irre- 
parable, and the right or title to erect it is still in controversy, 
we do not examine and decide on the merits, as to any private 
interests supposed to be obtained by that deed. And the 
question recurs on the other and chief ground for the applica- 
tion and decree, — the existence of a public highway where 
the fence was erected. 

The idea of a clear intent to dedicate the locus in quo for 
that purpose, which we have seen is necessary to sustain it by 
dedication, is further repelled, as before in part suggested, by 
the very circumstances, that this space while open and thus 
used was designed for the owner’s purposes, rather than for the 
purposes of others; that it was while the owner of the open 
space and wharf was the owner of the warehouse also, and had 
a right to use both for himself; and that, the moment the new 
owner of the warehouse ceased to have a title to the soil itself 
in the open space and wharf, the right to use them freely, 
either by him or the public, was questioned and resisted. Be- 
sides this, the space, being open for many years, was manifestly 
convenient, if not necessary, for the accommodation and inter- 
ests of the owners of all this property, the wharf without this 
open space being hardly susceptible of any profitable use, and 
the warehouse not so accessible. 

While, then, any body might be allowed to travel over this 
space from’ the warehouse east to the wharf and river, when 
convenient and not injuring the owner, it would not be be- 
cause it had been intended to give to the public a right of way 
over these premises, but because he himself intended to travel 
over it, and while so doing, and so leaving it open, would not 
be captious in preventing others from travelling there. 

This was not meant to give to others any exclusive rights or 
privileges there, but merely a favor in subordination to him 
and his rights, as will be clear from various other circumstances 
during the twenty or thirty years. 

As proof of this, he and his father, before the sale, were ac- 
customed to use this open space for other private purposes, such 
as piling wood and lumber, anchors, tobacco, &c., as well as 
for a passage to and from their wharf; they uniformly con- 
tinued to pay taxes on it, as if entirely private property and not 
given to any public use, and the city continued to assess taxes 
on it to them as owners, rather than refraining to do it, as 
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in case of highways generally ; they made repairs on it when 
needed, as if open for their own use and advantage, instead of 
its being repaired by the city, as was done with public high- 
ways; and they required persons to remove themselves, horses, 
and carriages from it, when causing damage or giving offence, 
and stating at the time virtually that no public privileges ex- 
isted there. 

As soon, likewise, as William Irwin had no further occasion 
to keep open the western portion of this open space for his own 
use and benefit, as owner of the warehouse, he fenced it up. 
Circumstances like these seem entirely inconsistent with the 
idea that any intended dedication had been made of these 
premises, or the use of them, to the public. The effect of these 
circumstances is to undermine and destroy also the other 
ground set up by the bill, as well as the decree below, that a 
public highway had been established there, not by dedication, 
but by over thirty years’ use of the land for that purpose by the 
community. 

In order to have a use or occupation accomplish this, it 
must have been adverse to the owner (3 Kent’s Com. 444), 
whereas this was by his consent. It must, also, have been an 
exclusive use by the public, whereas this was in common with 
him for travel, and entirely in him for several purposes of a 
private character. It must have been, also, acquiesced in by 
the owner, and not contested and denied, as here. (Nichols v. 
Aylor, 7 Leigh, 547.) It should likewise, in that event, have 
been treated by the public authorities as a highway in connec- 
tion with the user and occupation, so as to give notice it was 
meant to be so claimed; whereas this was not repaired by the 
city, nor left untaxed to the owner, as in other cases of public 
roads. 

From the very nature of wharf property, likewise, the access 
must be kept open for convenience of the owner and his cus- 
tomers; but no one ever supposed that the property thereby 
became public instead of private, and especially under such nu- 
merous and decisive circumstances as existed here rebutting 
such an inference. 

No length of time, during which property is so used, can de- 
prive an owner of his title, nor give to the community a right 
to enjoin or abate the owner’s fences over it as a nuisance, on 
the ground that they have acquired a legal easement in it. 
Finally, it is to be recollected that an injunction is what is 
termed a transcendent or extraordinary power, and is therefore 
to be used sparingly, and only in a clear and plain case. Rosser 
v. Randolph, 7 Porter, 238, 245; 3 Johns. Ch. 48 (semble); 3 
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Mylne & Keen, 180, 181; Bigelow v. Hartf. Bridge Co., 14 
Conn. 580. 

The decree below cannot, under these views, be sustained, 
on any of the grounds which have been urged in its support. 
It must, therefore, be reversed, and the case remanded, with in- 
structions that the bill should be dismissed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the county of Alexandria, 
and was argued by counsel. On consideration whereof, it is 
now here ordered, adjudged, and decreed by this court, that the 
decree of the said Circuit Court in this cause be, and the same 
is hereby, reversed, with costs ; and that this cause be, and the 
same is hereby, remanded, with instructions to dismiss the bill 
of complaint, in conformity to the opinion of this court. 











Ricnuarp WALDEN AND OTHERS, HERS AND REPRESENTATIVES OF 
AmprosE WALDEN, DECEASED, APPELLANTS, v. THomas BopLey’s 
Heirs AND ReEpresENTATIVES, Rospert Pocue’s Heirs anv ReEp- 
RESENTATIVES, AND OTHERS. 


SaME v. SAME. 


This court having sent a mandate to a Circuit Court to put a party into possession 
of certain lands which were the subject of an ejectment suit, it was right in the 
Circuit Court not to extend the possession further than the land originally recoy- 
ered in ejectment, although other lands were afterwards drawn into the con- 
troversy. 

Where a Yefendant in ejectment aliens the property in dispute whilst the proceedings 
are pending, a possession by the vendee will not justify a plea of the statute of 
limitations. This court having issued an order, after the expiration of the demise, 
that the Circuit Court should place the plaintiff in possession, such an order pro- 
ceeded on principles governing a court of equity, and the Circuit Court was 
bound to conform to it. 


TuEsE two cases were brought up by appeal, from the 
Circuit Court of the United States for the District of Ken- 
tucky. 

The cases were exceedingly complicated, and cannot be un- 
derstood without a reference to the following plat. 
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The history and facts of the case are given so much in de- 
tail in the opinion of the court, that it is unnecessary to do 
more than refer the reader to that opinion, as delivered by Mr. 
Justice Catron. 


It was argued by Mr. Underwood for the appellants, and 
Mr. C. S. Morehead for the appellees. The only question 
was, whether or not the Circuit Court had properly executed 
the mandate of this court, and the arguments of the counsel 
are noticed with sufficient clearness in the opinion of the court, 
as well as the facts in the case. 


Mr. Justice CATRON delivered the opinion of the court. 

These two cases were appeals from the Circuit Court of the 
United States for the District of Kentucky, sitting as a court of 
equity. They were in fact one case, and will be treated as 
such. 

The question was, whether the Circuit Court had properly 
executed the mandate of this court issued after the decision in 
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a cause between the same parties at January term, 1840, and 
reported in 14 Peters, 156. The judgment of this court in the 
ejectment suit between Walden’s lessee and Craig’s heirs, in- 
volving the same title, settled the questions raised therein, and 
was final. 

The ejectment case will be found in 14 Peters, 147. The 
present difficulty arose from the execution of the mandate of 
this court in the chancery suit. 

In order to give a clear understanding of the nature of the 
dispute, it is necessary to refer to the plat, and disembarrass it 
of all the locations which are unconnected with the present ap- 
peal. After explaining the pretensions of the appellant, it will 
become necessary to give an historical narrative of the case in 
all its diversified aspects, because the grounds of defence relied 
upon by the appellee cannot be understood without such an 
explanation. The dispute was of very long standing. The 
title of Walden was collaterally brought before this court in 
5 Cranch, 191, then directly in 9 Wheaton, 576, 14 Peters, 156, 
and now reappears in 9 Howard. 

The mandate issued in 1840 will be more fully stated here- 
after. At present it is only necessary to say, that it command- 
ed the Circuit Court to take such further steps in regard to the 
putting of Walden in possession of the premises recovered in 
the ejectment suits as should be conformable to the decree 
hereby affirmed, and to the principles of equity. 

The appellant Walden complained that the Circuit Court 
had not put him in possession of the tracts of land marked A, 
B, and C, which it ought to have done, bounded as follows : — 

A. 1, a, b, 4, 5, 6, 11, 1. 

B. 15, 14, 5, 6, 11, 15. 

C. 11, 30, 31, 32, 11. 

Each of these pieces of land had its separate defence. A 
brief explanation of the plat now becomes necessary. 

The double lines 23, 24, 25, 26, are the lines of Walden’s 
entry, as the same were laid down by a surveyor under the 
order of this court, and therefore Walden could recover nothing 
outside of them. 

7, 8, 9, 10, are the lines of his original patent, as laid down 
by him. 

The dotted lines 1, 2, 3, 9, represent the locator’s or Craig’s 
part. But as these lines include land outside of the entry, they 
must be made to conform to it, and therefore assume an irreg- 
ular figure, running from 1, a, 6, d, c, 2, 1. 

It will be explained hereafter upon what grounds the defend- 
ants claimed to hold A, B, and C on the accompanying plat. 
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To return to the history of the case. 

1780, entry by Walden. 

1783, entry by Bodley’s grantors. 

1785, survey by Walden. 

1790, survey by Bodley’s grantors. 

In March, 1797, Walden brought an action of ejectment for 
a tract of land lying on the waters of Johnson’s Fork of Licking 
River in Mason County. ‘The action was brought in the Dis- 
trict Court of the United States for the Kentucky District. 
The declaration stated a demise for the term of ten years from 
the 15th day of August, 1789. 

In March, 1798, Lewis Craig and Jonathan Rose were sub- 
stituted in place of the casual ejector, confessing lease, entry, and 
ouster. 

In June, 1800, a special case was submitted to the court, ac- 
companied with a survey. From these documents, it appeared 
that a division of the land covered by Walden’s patent had been 
made in February, 1794; that two thirds of it had been as- 
signed to Walden, and the remaining third to Craig, as assignee 
of Simon Kenton, the locator; and that the defendants in the 
ejectment were in possession of that part which had been given 
to the locator. 

The case was submitted to the court upon this agreed state 
of facts. 

On the 19th of June, 1800, the court gave judgment for 
Walden, the plaintiff in ejectment. 

In August, 1800, Walden sued out a writ of habere facias 
possessionem upon this judgment. ‘This writ was arrested by 
an injunction, and returned unexecuted ; and again renewed in 
1811, as will be mentioned in chronological order. 

In September, 1800, Bodley and others filed a bill upon the 
equity side of the court, and obtained an injunction. This 
bill is nowhere found upon the record, and its contents cannot 
be more particularly stated. 

In May, 1809, this bill was dismissed for want of jurisdiction. 

On the 5th of September, 1811, the execution which had 
been taken out by Walden in 1800 was returned, and another 
writ of habere facias possessionem issued upon the 14th of 
September. 

In the latter part of September, 1811, Bodley and others filed 
another bill, and obtained a second injunction to stay further 
proceedings upon the judgment in ejectment. 

At May term, 1812, the injunction was dissolved, on hearing 
on bill, answers, depositions, and exhibits, and in April, 1813, 
the complainants dismissed their bill. 

VOL. IX. 4 
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On the 2d of June, 1812, Walden sued out another writ of 
habere facias possessionem, which was superseded, on the 8th 
of June, upon two grounds; namely, that no execution ought 
to have issued, on account of the lapse of time after the rendi- 
tion of the judgment, and because the demise laid in the dec- 
laration had expired before the judgment was given. 

At July term, 1813, the writ was quashed. 

In August, 1817, a rule was laid upon the defendants, Craig 
and Rose, to show eause why the demise in the declaration 
should not be extended. 

On the 22d of May, 1819, Walden took out another writ of 
habere facias possessionem, which was afterwards quashed by 
the court. 

At November term, 1821, the rule came up for argument, 
when the court overruled the motion to extend the demise. 
Walden sued out a writ of error, and brought this judgment up 
to this court to be reviewed. It came up for argument at Feb- 
ruary term, 1824, and is reported in 9 Wheaton, 576. This 
court having expressed its opinion that the motion to extend 
the demise ought to have prevailed in the Circuit Court, leave 
was granted by the Circuit Court, at the ensuing May term, 
to amend the declaration by extending the demise to fifty 
years. 

In March, 1825, Bodley and Pogue obtained a decree against 
Walden in the Fleming Circuit Court of Kentucky (State 
court), upon & bill which they had filed against him to prevent 
him from proceeding further in his action of ejectment. The 
decree was founded upon the superior equity in the claim of 
Bodley and Pogue, inasmuch as Walden’s survey in 1785 inter- 
fered with the prior entry of the grantors of Bodley and Pogue, 
in 1783. 

In 1825, Bodley and Pogue filed a bill in the Circuit Court 
of the United States, into which court were removed all the 
proceedings of the Fleming Circuit Court just mentioned. 
Upon this bill an injunction was granted, prohibiting Walden 
from proceeding further under his judgment in ejectment. 
Walden answered, and afterwards filed a cross-bill and an 
amended cross-bill. 

In 1833, the suit was revived by consent, in the names of 
the heirs and representatives of Bodley and Pogue, who had 
died. 

In May, 1835, Thomas Blair, who claimed under Pogue, 
filed a petition in the Circuit Court to reverse and annul the 
order extending the demise, upon the ground that the order 
was surreptitiously obtained and improvidently made. 














JANUARY TERM, 1850. 39 





Walden et al. v. Bodley’s Heirs et al. 





In May, 1836, the court overruled this motion to annul the 
extension of the demise. 

On the 18th of November, 1836, Walden sued out a writ of 
habere facias possessionem for a part of the land claimed in the 
original ejectment. On the ensuing day, being the 19th of 
November, the defendant’s counsel moved to quash this writ, 
upon the ground, amongst other reasons, that it was irregular 
to issue the writ without a previous scire facias, because the 
_ Judgment had been obtained twenty years before. On the 21st 
of November, the court quashed the writ. 

In March, 1837, Walden sued out a scire facias to revive the 
judgment. Blair was made a defendant, as tenant in possession. 
The defendants demurred to the scire facias, and also pleaded 
nul tiel record. The court gave judgment for the defendants 
upon the demurrer and the plea, and the case was brought up 
to this court by a writ of error. It was decided at January 
term, 1840, and is reported in 14 Peters, 147. 

In the mean time, the bill filed in the Circuit Court by Bod- 
ley and others, in 1825, had ripened into a decree. After va- 
rious proceedings, the Circuit Court, at November term, 1834, 
decreed, that Walden had the superior equity to all the land 
included within the double black lines, and numbered 23, 24, 
25, 26, and that for other lands lying outside of these lines, and 
within the lines of his patent, he should execute deeds to the 
complainants. 

Upon the subject of damage and waste, rents and profits, and 
improvements, the court appointed commissioners to go upon 
the land and make assessments. 

At May term, 1836, the report of these commissioners was 
quashed, and other commissioners appointed. 

This decree of the Circuit Court was appealed from by Wal- 
den, brought up to this court, and is reported in 14 Peters, 156. 
The decree of the court below was affirmed, and the cause re- 
turned with the following mandate : — 


“‘ Whereas, lately, in the Circuit Court of the United States 
for the District of Kentucky, before you, or some of you, in a 
cause between Thomas Bodley’s heirs, Robert Pogue’s heirs, 
and others, complainant, and Ambrose Walden, defendant, the 
decree of the said Circuit Court was in favor of the said com- 
plainants, and against the defendant, as by the inspection of the 
transcript of the record of the said Cireuit Court, which was 
brought into the Supreme Court of the United States.by virtue 
of an appeal, agreeably to the act of Congress in such case 
made and provided, fully and at large appears. And whereas, 
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in the present term of January, in the year of our Lord one 
thousand eight hundred and forty, the said cause came on to 
be heard before the said Supreme Court on the said transcript 
of the record, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by this 
court, that the decrees of the said Circuit Court be, and the 
same are hereby, affirmed, with the modification that this cause 
be, and the same is hereby, remanded to the said Circuit Court, 
with directions to that court to take such further steps in re- 
gard to the improvements, and to the putting of Walden or his 
representative in possession of the premises recovered in the 
ejectment suits, as shall be conformable to the decree hereby 
affirmed, and to the principles of equity. 

“You, therefore, are hereby commanded, that such further 
proceedings be had in said cause as according to right and jus- 
tice and the laws of the United States ought to be had, the 
said appeal notwithstanding. 

** Witness the Honorable Roger B. Taney, Chief Justice of 
said Supreme Court, the second Monday of January, in the 
year of our Lord one thousand eight hundred and forty. 

“Wm. Tos. Carrot, 
Clerk of the Supreme Court of the United States.” 
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Upon the receipt of this mandate, the Circuit Court took 
steps to execute it by granting leave to both parties to take de- 
positions, ordering the surveyor to amend his survey, if neces- 
sary, and report matters of fact specially. 

At November term, 1841, Walden’s death was suggested, 
and a bill of revivor filed on behalf of his heirs, which included 
a prayer to revive the proceedings in the suit wherein Walden 
was defendant, to which the mandate referred, and also the 
proceedings under the cross-bill which had been filed by Wal- 
den. Whereupon, subpeenas were issued to bring fifty-six par- 
ties into court, who were the representatives of Bodley, Pogue, 
and the other persons whose interests were opposed to Walden. 

After another bill of revivor, and another amended bill, and 
sundry other proceedings, the cause came before the Circuit 
Court for final adjudication at May term, 1847. The court or- 
dered the heirs of Walden to be placed in possession of several 
of the pieces of land claimed, but refused to give them those 
pieces marked upon the preceding plat with the letters A, B, 
and C. An appeal was taken from this decree by the heirs of 
Walden, and the correctness of this refusal by the Circuit Court 
was the question brought up by the appeal. 

As each one of the tracts A, B, C, had a different defence, it 
will be necessary to enumerate them in order. 
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A. The judgment of the Circuit Court respecting this tract 
was as follows, viz. : — 

“Tt seems to the court that the heirs of Walden are not en- 
titled to obtain, by this proceeding against John N. Proctor, the 
possession of the parcel of land designated on the plat of the 
survey by the letters and figures 1, a, b, 4, 5, 6,11, 1; it was 
acquired of one of the complainants in the original bill, but at 
a time when there was no litigation pending. Jonathan H. 
Rose purchased this land in 1814 of Jonathan Rose, then in 
possession for upwards of seven years under a junior patent, 
and thereupon took possession, and resided upon it until he sold 
it to Proctor, the defendant, who resided upon it until about 
the time of the commencement of this proceeding, when he 
sold it to Kincaid, now in possession. And it seems to the 
court that the possession so held by Jonathan H. Rose, and his 
successor, Proctor, for upwards of seven years before the origi- 
nal bill in this case was filed, and upwards of twenty years be- 
fore he was in any wise a party to any litigation concerning the 
land, does constitute a bar under the statute of limitations, and 
that this part of the case is within the exception of the decree 
and mandate of the Supreme Court, and that the Waldens are 
not, upon the principles of equity, entitled to have the posses- 
sion of this part of the land; and therefore their bill and pro- 
ceedings in respect to it are dismissed.” 

It will be perceived by a reference to the plat, that the whole 
of this tract of land lies within both Walden’s entry and patent, 
and also within what was called the locator’s part. This court 
in 1840 decided that Walden’s title was good to all the land 
included within his entry, namely, all included within the 
double black lines; and decided also, that Craig’s title, claimed 
under Kenton, the locator, was not valid. 14 Peters, 162. It 
remains to trace the title claimed under the defence of limit- 
ations. 

The title adverse to Walden’s is thus traced by the counsel 
for Proctor, the present occupier and claimant. 

After the expiration of the demise in said Walden’s decla- 
rations, namely, in the latter part of the year 1800, as your pe- 
titioner is advised, Rose, the tenant in possession, purchased 
the land claimed by said Walden from Bodley and Pogue, who 
claimed under a patent in the name of Tibbs & Co. for 10,000 
acres of land, posterior in date to that of said Walden, and ad- 
verse thereto, for which he held the bond of said Bodley and 
Pogue for 131 acres, which bond was satisfied by the execution 
of a deed, September, 1821. 

Between the years 1814 and 1819, and while the said de- 
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mise continued dead, your petitioner believes about the year 
1816 or 1847, said Rose sold by executory contract the said 
tract of land to his son, Jonathan H. Rose, and delivered the 
possession thereof to him; and the said Jonathan H. Rose con- 
tinued on said land, and was in fact the terre-tenant at the date 
of the extension of the demise, namely, the 8th of May, 1824; 
and the said Jonathan H. had no notice or knowledge what- 
ever of said extension, but the whole proceeding as to him was 
ex parte. And your petitioner states, that, during the year 
1826, he purchased by bond of said Jonathan H. Rose, and 
took possession of said land in March, 1827; and shortly after- 
wards received a deed therefor from said Rose, without any 
knowledge on his part of the extension of said demise, and 
when, as he is advised, the title of said Rose had ripened into 
a complete estate. 

The said Lewis Craig was not a terre-tenant, but was en- 
tered defendant with Rose on account of his sale to said Rose 
of the land in contest. 

[It was upon the 2d of July, 1827, that Jonathan Rose ex- 
ecuted a deed, with special warranty, to Jonathan H. Rose; 
and on the 22d of February, 1828, Jonathan Rose and Jonathan 
H. Rose united in a deed to Proctor. The habendum of the 
deed was as follows: — 

‘“'T’o have and to hold the land hereby conveyed, and the ap- 
purtenances, unto the said Proctor, his heirs and assigns, for 
ever. The:said Jonathan Rose only conveying, without war- 
ranty, a life estate which he held by virtue of a lease from said 
Jonathan H. Rose ; and the said Jonathan H. Rose, for him- 
self, his heirs, executors, and administrators, the aforesaid tract 
of land and premises unto the said Proctor, his heirs or assigns, 
against the claim or claims of all and every person or persons 
whatsoever, so far as to refund the purchase money without 
interest in case said land should be lost by a better claim than 
the one thereby conveyed, does and will for ever defend by 
these presents.” 

At the time of the last survey, this tract of land appeared 
to have passed into the possession of a person by the name of 
Kincaid ; by what conveyance the record did not show. 

B. The judgment of the Circuit Court with regard to the 
tract of land marked B was as follows : — 

“It seems to the court that the heirs of Walden are not en- 
titled to obtain, by this proceeding against Blair, the possession 
of the parcel of land in his possession, which is designated in 
the report of the surveyor by the figures 15, 14, 5, 6, 11, 15, 
and as containing fifteen acres, one rood, and seven poles. It 
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was purchased, and the possession obtained, from one of the 
original complainants in the original bill, but there was no suit 
pending for it or against it, and its possession cannot be affect- 
ed by any subsequent litigation between parties out of its pos- 
session. Tilton and Huston purchased it in the year 1813 of 
Robert Pogue, then in the possession, with his title under the 
junior patent, for upwards of seven years, and thereupon they 
took the possession ; since which time it has been held in con- 
tinued possession by them and their vendee, and his vendee, 
down to Blair, the defendant, now residing upon it ; each and 
all holding adverse to Walden. And it seems to the court that 
this length of adverse possession, upwards of seven years be- 
fore the original bill, of which this proceeding is the sequel, 
was filed, and upwards of twenty years before Blair, or any 
other person in possession, became in any wise a party to the 
suit, or to any proceedings in respect to it, does constitute a 
bar under the statute of limitations, and that this part of the 
case is within the exceptions in the mandate, and the bill and 
proceedings of the Waldens, in respect to this part of the land, 
are dismissed ; and this disposes of all the land for which judg- 
ments were recovered in the ejectment suits.” 

The origin of Blair’s title to this piece of land is thus stated 
by himself in his answer, in 1837, to the cross-bill, amended 
cross-bill, and bill of revivor, filed against him and others by 
Walden’s heirs. 

“This respondent has no personal knowledge whatever of the 
progress and movement in the various suits referred to, or of 
the derivation of Fitzgerald’s title; but he is informed, and 
charges, that after the expiration of the demises in said Wal- 
den’s declaration, and before the renewal thereof, that said 
Shockey sold the land in contest to Robert Pogue, who claimed 
it previously under the patent in the name of Tibbs, &c., for 
ten thousand acres of land, posterior in date to that of Walden, 
and adverse thereto; and said Pogue, who purchased in order 
to unite the conflicting claims in himself, then took possession 
of said land in contest, and continued the possession in himself 
until about the year 1814, when he sold the same to Tilton 
and Huston, who then entered and held the possession for two 
or three years, and then sold to Hambrick, who continued in 
possession until the demise was entered, and until he sold and 
delivered the possession of the same to your respondent.” 

In April, 1813, Pogue gave a bond of conveyance for this 
land to Tilton and Huston. In April, 1816, this bond was as- 
signed to Hambrick, who assigned it to Fitzgerald. About the 
year 1829, Pogue gave a deed of it to Fitzgerald, and on the 
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20th of September, 1832, Fitzgerald conveyed it to Blair by a 
deed, the habendum of which was as follows : — 

“'T’o have and to hold the said tract or parcel of land above 
described, together with all and singular the privileges and ap- 
purtenances thereunto belonging, or in any wise appertaining to 
the same, unto the said Thomas Blair, his heirs and assigns, 
for ever, and to their only proper use and benefit and behoof. 
And the said Benjamin Fitzgerald, for himself, his heirs, exec- 
utors, and administrators, doth hereby covenant to and with 
the said Thomas Blair, his heirs, executors, and administrators, 
that in case the land hereby conveyed shall be taken or lost by 
any better or prior claim, that in that event the said Fitzgerald 
will refund to him, the said Thomas Blair, the purchase-money 
thereof, without interest.” 

C. The judgment of the Circuit Court as to the tract of land 
marked C was as follows :— 

“The Waldens have not, however, limited their claim in this 
proceeding to the boundaries of the four hundred acres of land 
which have been given as the limits of the lands recovered in 
the actions of ejectment, but have insisted that these judg- 
ments were for all the land within the patent of their ancestors, 
for 1,333 acres; and that, whether this position be sustained 
or not, they are entitled, on the decree and mandate of the Su- 
preme Court, to have themselves put in possession of all the 
land within, and common to, the patent and entry of their an- 
cestor, as established by the decree of this court, to which it is 
not shown some other person has the superior title ; and they 
prayed on the hearing for process by which to have such pos- 
session delivered to them. ‘Their prayer is overruled, and this 
proceeding dismissed as to Blair, and all the other parties, in 
respect to all the lands without the boundary of the land cov- 
ered by the judgments in ejectment, designated on the plat as 
first herein stated. 

“It is, however, provided, that neither these orders, nor what 
may be done in consequence of them, shall prejudice the rights 
of any of the parties, or their representatives, in the above- 
mentioned actions of ejectment, or in the suit in chancery, of 
which this proceeding is a continuation, who are not now 
properly before the court. It is ordered that an~-account be 
taken of the improvements, and of the rents and profits and 
damages, of each of the three above-described parcels of land, 
of which, according to the above opinion, the Waldens are to 
have the possession. John C. Herndon is appointed the mas- 
ter for this purpose.” 

It will be perceived by a reference to the mandate of this 
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court, which is above recited, that the Circuit Court was in-+ 
structed “to take such further steps in regard to the improve- 
ments, and to the putting of Walden or his representative in 
possession of the premises recovered in the ejectment suits, as 
shall be conformable to the decree hereby affirmed, and to the 
principles of equity.” 

It is necessary to refer to the ejectment suits to see what 
premises were recovered. 

The original ejectment, brought in 1797, was in very gen- 
eral terms, for 415 acres of land. After the substitution of 
Craig and Chapin as defendants, instead of the casual ejector, 
the court ordered a survey of the premises according to the 
claim and pretensions of the respective parties. 'The defend- 
ants took defence for all the land included within the locator’s 
part, as will be seen by the following special case and judg- 
ment of the court. The letters A, B, C, D are represented in 
the plat in this statement by the figures 7, 8, 9, 10, and the 
letters E, F, G, C, by the figures, 1, 2, 3, 9. 

“ And afterwards, to wit,at the June term of the court afore- 
said, to wit, on the 19th day of June, A. D. 1800, the follow- 
ing special case was submitted to the court, by consent of the 
parties herein, by their attorneys. 


“The tract of land marked on the plat by the letters A, B,C, 
D, was duly granted to the said Walden, lessor of the plaintiff, 
by patent from the Commonwealth of Virginia, bearing date 
the 20th day of November, 1786. 

“'The said Walden and Simon Kenton executed the agree- 
ment, marked A, respecting the locating of said lands; the said 
agreement is made part of this cause. 

“The defendants are in possession of that part of the tract 
marked on the plat by the letters E, F, G, C, and claim the 
said part of the said tract of land under the agreement A, and 
the indorsement thereon, and a division thereof made as cer- 
tified by the report B; which report and indorsement on said 
agreement is also made a part of this case. 

‘Tf, upon the whole, the court shall be of opinion that the 
legal title to the said part of the said tract of land marked on 
the plat as aforesaid by the letters E, G, C, F, is in the plain- 
tiff, then judgment to be entered for him; if not, judgment to 
be entered for the defendants. 

 Wittram Cuark, Attorney for Plaintiff. 
Tuomas Topp, Attorney for Defendants. 


** And the court, having fully considered and understood the 
said case, is of opinion, that the legal title to the said part of 
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the said tract of land marked on the plat E, F’, G, C, is in the 
plaintiff, and was on the day of filing the declaration in this 
suit. 

“It is therefore considered by the court, that the plaintiff re- 
cover against the said defendants, Lewis Craig and Amzel 
Chapin, his term of and in the premises aforesaid, with the ap- 
purtenances, yet to come and unexpired, together with his costs 
by him in this behalf expended ; and the said defendants in 
mercy, &c. 

“ And on motion of the plaintiff, by his attorney, the United 
States writ of habere facias possessionem is awarded him in 
this suit, to cause him to have possession of the terms afore- 
said, returnable to the next court.” 

The judgment in ejectment in favor of Walden did not 
therefore include the tract of land marked C, or any land out- 
side of the locator’s part, for which only the defendants took 
defence. 

Thus far, the claim of the heirs of Walden, and the grounds 
of defence of the defendants, have been stated as to those parts 
ef the tract of land which the Circuit Court refused to give to 
Walden’s heirs. 

It remains now to state the proceedings of that court with 
respect to the parts of the tract which were given to those 
heirs, and which are designated upon the preceding plat by the 
letters, D, E, and F. 

The Circuit Court gave these lands to Walden’s heirs upon 
certain conditions, which will be mentioned consecutively, and 
from this part of the decree Walden’s heirs also appealed. 

D. The decree of the Circuit Court was as follows : — 

“Tt therefore seems to the court that, on this proceeding 
against Benjamin Umstead, one of the complainants in the 
original bill, the heirs of Walden must have awarded to them 
the possession of the parcel of land designated, in the report of 
the surveyor filed herein at the present term, by the figures 2, 
21, 22, 12, 13, 14, 16, 17, 18, 19, 20,2, and as containing one 
hundred and forty-nine acres, twenty-eight poles, now in his 
possession, when he, Umstead, shall have been paid the amount 
which the value of the improvements upon the land exceeds 
the rents and profits and damages thereof, or it shall be ascer- 
tained that there is no such excess on the account to be 
taken. It does not appear that Umstead has had the possession 
of any other part of the land since the commencement of these 
proceedings ; and as to the residue of the land in the proceed- 
ing, it is dismissed, without prejudice as to the parcel of land 
designated on the plat by figures 21, 3, 22, and 21, containing, 
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according to the surveyor’s report, fourteen acres, two roods, 
and thirty-six poles, sold by Umstead, as represented in 1813, 
and now in the possession of the widow of William Craig.” 

E. The decree of the Circuit Court with respect to this 
piece of land was as follows: — 

“Tt seems to the court that the Waldens will be entitled, on 
the proceedings against the defendant, John N. Proctor, to have 
the possession of the land designated on the plat by the figures 
15, 16, 17, 18, 19, 20, 15, and as containing nineteen acres, 
three roods, and twenty-eight poles, in his possession about the 
time of the commencement of this proceeding, but now in the 
possession of Jeremiah Wells. Proctor was not a party to the 
original bill, but he appears to have purchased this parcel of the 
land, and to have acquired the possession of it from Sandridge, 
one of the complainants in the original bill, pending the suit ; 
and when the value of the improvements shall have been paid, 
or found compensated by the rents, profits, and damages of the 
land, according to an account which will be taken, the Waldens 
will be entitled to an order for process of possession. It does 
not exactly appear when Wells acquired the possession of this 
land; but he is no party, and unless his position be such as to 
bind him, he shall not be concluded in respect to any right or 
claim he may show in respect to the matter to be effected.” 

F. The decree of the Circuit Court with respect to this 
piece of land was as follows :— 

‘Tt seems to the court, that the Waldens will be entitled 
against the defendant, Thomas Blair, to have the possession of 
the land designated on the plat by the figures 4, 12, 13, 14, 4, 
and as containing fourteen acres, three roods, and eight poles. 
It is found in the possession of Blair, claiming to hold it by 
purchase from Pogue, one of the original complainants. He 
does not show when he made the purchase, or acquired the 
possession, and the fair conclusion is, that he obtained the pos- 
session pending the litigation. He must, therefore, surrender 
it when he shall have been paid the amount which the value 
of the improvements exceeds the rents and profits, with the 
damages, on the account which will be taken, or it shall appear 
that the result of such account must be against him.” 

When this cause was here in 1840, it was held that, as Wal- 
den had been decreed to surrender possession, and make re- 
leases of his elder legal title to complainants for so much of 
the land in controversy as their better right in equity covered, 
the proper condition imposed on complainants by such decree in 
their favor was, that, having received their measure of equity, 
they were compellable to do equity to the defendants; and 
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that therefore they should be constrained to surrender posses- 
sion to Walden’s heirs of that part to which their ancestor had 
the better title: and as this had not been ordered by the Cir- 
cuit Court in the decree made in 1834, (then before us on ap- 
peal, ) it was so ordered by this court in 1840, as a proper addi- 
tion to the decree made below; and the cause was sent down 
to have our mandate executed in this respect. In attempting 
to do so, it is insisted on part of Walden’s heirs, that the Cir- 
cuit Court erred to a material extent, and they have prosecuted 
their appeal to this court to correct the errors, and we are now 
called on to construe and execute our own mandate; beyond 
this, we have no power to go, more than the Circuit Court 
had. What that court ought to have done, it is our duty to do. 
The mandate directed the Circuit Court “to take such further 
steps in regard to the improvements, and to the putting of Wal- 
den or his representatives in possession of the premises recov- 
ered in the ejectment suits, as shall be conformable to the de- 
crees hereby affirmed, and to the principles of equity.” 

Beyond the land recovered in the ejectment, we have no 
power to act under this mandate; nor to those parts of the 
land recovered, which were by the decree of 1834 vested in 
complainants and divested out of Walden. It follows, that 
the parcel on the plat marked C. 11, 30, 31, 32, 11, is not in 
the case now before us, it lying outside of the tract recovered 
in the ejectment suit; as to this parcel, the Circuit Court ad- 
judged correctly, when executing the mandate, and therefore 
the decree is affirmed in this respect. 

The parcel as found on the plat marked A. 1, a, J, 4, 5, 6, 
11, 1, next presents itself for our consideration. It was occu- 
pied by Kincaid, claiming in some form under John N. Proc- 
tor; and the Circuit Court held that Proctor had acquired the 
better title thereto, by force of the act of limitations, which 
had barred Walden’s right to recover it; and therefore the 
claim on part of Walden’s heirs to have possession there- 
of surrendered to them was rejected. And the inquiry is, Did 
the statute of limitations operate in Proctor’s favor? Jon- 
athan Rose took possession under Lewis Craig. Rose was 
sued in ejectment, and recovered against, in 1800. By some 
executory contract, Jonathan Rose sold to Jonathan H. Rose, 
before 1817 ; and the two Roses seem to have held a joint pos- 
session, until they sold to Proctor in 1826. He took posses- 
sion in 1827, and the two Roses made him a joint deed in 
1828. In May, 1824, the demise in the ejectment suit was ex- 
tended to fifty years, commencing in 1789. The suit then 
stood as if the demise had been originally laid for fifty years. 
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Of this step, neither Jonathan Rose nor Jonathan H. Rose 
could legally or justly complain. Proctor came in by purchase 
in 1827, and Kincaid afterwards. Then the ejectment suit 
was in full force against all these parties. Nor is there any 
thing in the fact that Jonathan Rose took a deed from Bodley 
and Pogue in 1821, seeking shelter under their inferior title. 
And this reduces the inquiry to the question, whether Proctor 
and Kincaid were bound by the proceedings against Jonathan 
Rose? Walden had the legal title and right of possession. 
The ejectment suit was pending, and Walden delayed and hin- 
dered from obtaining the fruits of his judgment by the acts of 
Jonathan Rose; of this pending litigation, purchasers from 
Rose were bound to take notice; and they were bound as 
alienees, pendente lite, by the proceedings in the suit, after 
the alienation, as Jonathan Rose was bound. This is the 
general rule. Long v. Morton, 2 A. K. Marshall, 40; Hick- 
man v. Dale, 7 Yerger, 149. And so is the rule in equity 
likewise. Story’s Eq. Pleading, 287. If it were true, that, 
when a recovery was had for land, the party in possession, 
and from whom the land had been recovered, might sell out 
and transfer his possession to another, and the latter could not 
be reached by a writ of possession, then there could be no end 
to litigation, as the land might be transferred on each succes- 
sive recovery. And to hold that the. alienee might avail him- 
self of the act of limitations, and thereby defeat the action, or 
its fruits, by execution, if he and his vendor could, by bills of 
injunction, or other unjust contrivance, keep the plaintiff out 
for seven years, would equally violate the principle, that he 
who buys pendente lite must abide the judgment or decree 
against his alienor, regardless of the fact whether such pur- 
chaser was or was not a party to the suit. 

Up to May, 1839, the judgment in ejectment was in full 
force against Proctor, Kincaid, and the Roses; then the de- 
mise expired. In 1840, this court ordered that Walden’s heirs 
should be put into possession of the land recovered, because the 
legal remedy had ceased. 'That order proceeded on principles 
governing a court of equity; that it was a decree in effect 
against these parties, for the land above described, is our unan- 
imous opinion ; and the Circuit Court having held otherwise, 
We direct the decree of that court, in this respect, to be re- 
versed, and order that Walden’s heirs be put into possession 
of the parcel of land marked A. 1, a, b, 4, 5, 6, 11, 1, on the 
plat, of which the one here presented is a copy. 

The next parcel claimed by Walden’s heirs, to which their 
claim was rejected by the Circuit Court. is lot B, marked 15, 

VOL. IX. 











50 SUPREME COURT. 








Walden et al. vu. Bodley’s Heirs et al. 





14, 5, 6, 11, 15, of 15 acres, 1 rood, and 7 poles, and defended 
by Thomas Blair. In tracing title of this tract, a material de- 
fect exists in the statement made by the Circuit Court. It 
was part of the Hambrick tract, and purchased by Robert 
Pogue from Abram’ Shockey after the recovery in ejectment ; 
at what precise time, does not appear. Blair alleges in his first 
answer, that it was sold by Walden to A. Chapin, and by 
Chapin to Pogue; but in a second answer, Blair alleges that 
Pogue purchased of Shockey, and that Shockey was then in 
possession ; ‘“‘ and that said possession was regularly continued 
through Pogue, 'Tilton and Huston, Hambrick, and Fitzgerald 
to your respondent, Blair.” 

The surveyor’s return explains the matter as follows : — 

No. 1. “ 15, 14, 5, 6, 11, 15. That part of the Hambrick 
tract lying within the locator’s part, now in the possession of 
Thomas Blair, who holds title under Thomas Fitzgerald by deed 
in 1832. Tilton and Huston were contractors with Robert 
Pogue for this, and the residue of the Hambrick tract they sold 
to Hambrick, and he afterwards to Fitzgerald, who obtained a 
conveyance from Pogue about the year 1829. Statement of 
Thomas Blair. This part of the Hambrick tract contains 15 
acres, 1 rood, and 7 poles, by survey.” 

No. 2. “ 11, 30, 31, 32, 11. The balance of the Hambrick 
tract in the possession of said Blair outside of the locator, said 
to contain 30 acres covered in common by Walden’s two sur- 
veys.” 

No. 3. “4, 12, 13, 14, 4. Represents 14 acres, 3 roods, and 
8 poles, within the locator, in the possession of said Blair, held 
by purchase from Robert Pogue, who held under Lewis Chapin. 
No title or conveyance has yet passed. Statement of said 
Blair. This tract has never had a regular tenant upon it. 
Statement of Jos. Duncan.” 

This return stands undisputed, and from it the answer of 
Blair may be explained. No. 2(11, 30, 31, 32, 11) is that 
parcel of 30 acres lying outside of the land recovered by the 
ejectment, and with which we have no power to interfere, as 
already stated, being lot C on the annexed plat. 

No. 3 (4, 12, 13, 14, 4), including 14 acres, 3 roods, and 8 
poles, is the land derived through Lewis Chapin by Robert 
Pogue ; and this tract is not in controversy now. 

But No. 1, marked B, for 15 acres, 1 rood, and 7 poles, is 
land of which Pogue obtained possession from Abram Shockey ; 
and Pogue was a principal party to the bill of injunction stay- 
ing the judgment at law. In the ejectment, this latter parcel 
B was recovered against Shockey ; and when the demise was 

















JANUARY TERM, 1850. 51 








Walden et al. v. Bodley’s Heirs et al. 





extended, in 1824, the judgment was in full force against him, 
and those holding the possession under him. Thus the mat- 
ter stood when Blair purchased and took possession in 1833. 
From this time upwards to 1839, Blair was subject to be 
evicted by a writ of possession, to which Walden, or his heirs, 
had an undoubted right ; and to lands thus situate the mandate 
of this court extends, for the reasons already stated, in regard 
to the parcel marked A, and defended by Proctor and Kincaid. 
It is therefore ordered, that Walden’s heirs be put into posses- 
sion of the parcel marked B, for 15 acres, 1 rood, and 7 poles ; 
and that the decree of the Circuit Court in regard thereto be 
reversed. 

And as respects all other parts of the decrees and orders 
made by the Circuit Court, in execution of our mandate, we 
hold the same to have been proper, in so far as such decrees 
and orders awarded possession to Walden’s heirs, or rejected 
their claim to have possession ; and said decrees and orders are 
hereby affirmed, with the modification hereafter stated, as re- 
spects the putting of Walden’s heirs into immediate possession ; 
and also as respects the mode of proceeding to recover rents 
and profits, or for value of improvements. 

And it is further ordered, that this cause be remanded to the 
Circuit Court, with directions that Walden’s heirs and repre- 
sentatives be put into the possession of all the parcels of land 
awarded to them under the mandate, either by the Circuit 
Court or by this court, on or before the Ist of January next ; 
and it is further ordered, that such possession shall be delivered 
to Walden’s heirs or representatives, regardless of the fact 
whether claims for improvéments or for mesne profits exist 
on the one side or the other ; the intention of this court being 
to give possession to Walden’s heirs and representatives in the 
same manner that a writ of habere facias possessionem would 
do when executed, so that they may have the benefit and ad- 
vantages of their judgment at law. 

And it is further ordered, that any party on whom this de- 
cree operates, who claims compensation for improvements made 
on the land, or on any parcel thereof, may file his petition be- 
fore said Circuit Court, setting forth his claim to compensation 
for such improvements ; and that said heirs or representatives 
of Walden may answer the same, and be allowed to set off 
mesne profits arising because of the possession of the parcel of 
land on which said improvements are alleged to have been 
made ; and that, in deciding on such controversy, said Circuit 
Court shall be governed by the rules appertaining to a court 
of equity in such like cases. 
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And it is further ordered, that the heirs and representatives 
of Walden shall have the corresponding right to file their pe- 
tition against any claimant holding possession, and who has 
been a party to this proceeding, or who may hold under such 
party by transfer of title made since the date of the mandate 
of this court, for any rents and profits that can be equitably 
claimed for the occupancy and use of said respective parcels of 
land ; and to adjudge and decree among the respective parties 
as equity may demand. Nor shall cross petitions for value of 
improvements, and for mesne profits on the other hand, be re- 
quired ; but the court may hear the whole matter on petition 
and answer, and decree for either side for any balance, after 
one demand is set off, in part, against the other, on an account 
stated. 

And it is further ordered, that the appeal brought here by 
said Walden’s heirs, to reverse the decree dismissing the cross- 
bill filed, 25th November, 1834, by Ambrose Walden, and the 
amendments and other proceedings in said cross-bill, and which 
are found in record No. 96 of this court, be dismissed ; and that 
the decree of the Circuit Court dismissing the same be, and the 
same is hereby, affirmed ; and that the appellants, the heirs of 
Walden, pay the costs of said appeal. 

And it is further ordered, that the appellees, John N. Proc- 
tor and Thomas Blair, against whom decrees for lots A and B 
have been made, and who are the principal appellees, pay the 
costs of the appeal on record No. 95 of this court, containing 
the proceedings had before the Circuit Court when executing 
our mandate of 1840, and that said Proctor and Blair pay said 
costs by moieties ; that is, one half thereof each. 

And as respects the parcel marked D on the plat accompany- 
ing this decree, being for forty-nine acres and twenty-eight 
poles, defended by Benjamin Umstead in the Circuit Court, 
and which said court adjudged should be surrendered to Wal- 
den’s heirs, it is ordered and decreed, that said parcel be de- 
livered to Walden’s heirs by said Umstead on or before the 
1st of January next. And that in other respects said decree 
against Umstead be affirmed, except that in proceeding for 
improvements he shall be governed by the rules that other de- 
fendants are. 

And as respects the parcel of fourteen acres, two roods, and 
thirty-six poles, represented to be in the possession of the 
widow of William Craig, and designated on the plat by the 
figures 21, 3, 22, and 21, it is ordered and adjudged that all 
further proceeding under the mandate shall be barred, and no 
further steps be allowed as to said parcel, because said widow 
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of William Craig has in no wise been made a party to the pro- 
ceeding, and it is now too late to bring her before the court. 

And as respects the parcel marked E on the plat, containing 
nineteen acres, three roods, and twenty-eight poles, designated 
by the figures 15, 16, 17, 18, 19, 20, and 15, defended by John 
N. Proctor, and which was adjudged by the Circuit Court to 
be by him surrendered to Walden’s heirs, it is ordered that said 
parcel shall be surrendered accordingly on or before the first 
day of January next, and that in this respect said decree is 
deemed to be conclusive against Jeremiah Wells and all others 
claiming under Proctor; and that, therefore, so much of said 
decree as leaves the controversy open to let in Jeremiah Wells 
further to litigate be, and the same is hereby, reversed. Re- 
serving, however, to said Wells the right to come forward, if 
he has any interest or claim for the value of improvements, in 
the same manner that said Proctor might do, according to the 
principles and in the mode above prescribed. This decree is 
founded on the fact that Proctor appears to be the owner, and 
he defended before the Circuit Court; and nothing appears in 
the record to show that Wells has any claim to the land, nor 
that he had been in possession for such length of time as to bar 
Walden’s right to demand possession from him. 

And as respects the parcel F' on the plat, of fourteen acres, 
three roods, and eight poles, designated by the figures 4, 12, 
13, 14, 4, defended by Thomas Blair, and which the Circuit 
Court ordered him to surrender to Walden’s heirs, it is ordered 
and decreed that said parcel be surrendered to the heirs of 
Walden on or before the Ist of January next; and that so 
much of said decree as allows said Blair to retain possession 
until the value of improvements, &c., be taken, be, and the 
same is hereby, reversed. But that said Blair shall be allowed 
to file his petition, and to seek payment for his improvements, 
on the general principles above stated. And on petitions being 
filed for the value of improvements, service of notice on the 
counsel of Walden’s heirs shall be sufficient service. 

And as to all matters respecting the payment of costs, not 
disposed of in the Circuit Court, it is ordered that said court 
proceed to take cognizance thereof, and make decrees and or- 
ders therein. 


Order. No. 96. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Kentucky, and was argued by counsel. On consider- 


ation whereof, it seems to this court that there is no error in 
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the decree of the said Circuit Cotrt, dismissing the cross-bill 
filed 25th November, 1834, by Ambrose Walden, and the amend- 
ments and other proceedings on said cross-bill. Whereupon, it 
is now here ordered, adjudged, and decreed by this court, that 
the decree of the said Circuit Court in this cause be, and the 
same is hereby, affirmed, with costs. 


Order. No. 95. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Kentucky, and was argued by counsel. On consider- 
ation whereof, it appears to this court that that part of the de- 
cree of the said Circuit Court, in the case between Thomas 
Bodley’s heirs, Robert Pogue’s heirs, and others, complainants, 
and Ambrose Walden’s heirs, defendants, on a mandate from 
this court that the heirs of Ambrose Walden were not entitled 
to obtain, in the proceeding against John N. Proctor, the posses- 
sion of the parcel of land designated on the plat of the survey 
by the letters and figures 1, a, 6, 4, 5, 6, 11, and 1, is erro- 
neous and should be reversed ; and also, that that part of said 
decree, that the said heirs of Walden were not entitled to ob- 
tain in the proceeding against ‘Thomas Blair the possession of 
the parcel of land in his possession, designated in the report of 
the surveyor by the figures 15, 14, 5, 6, 11, and 15, contain- 
ing fifteen acres, one rood, and seven poles, is erroneous, and 
should be reversed; and that the residue of the said decree 
should be affirmed, with the modifications stated in the opinion 
of this court, in this case, at this term. Whereupon, it is now 
here ordered, adjudged, and decreed by this court, that the de- 
cree of the said Circuit Court in this cause, for the errors afore- 
said, and to the extent thereof, be, and the same is hereby, 
reversed and annulled; that the heirs of Ambrose Walden 
recover a moiety, or one half, of their costs, on this appeal in 
this court, of and from the said John N. Proctor, and the other 
moiety, or half, of and from the said ‘Thomas Blair, and that 
they have executions against them severally therefor ; and that 
this cause be, and the same is hereby, remanded to the said 
Circuit Court, with directions to that court to carry into effect 
the opinion of this Court (hereto annexed, and made part of 
this mandate), and for such further proceedings to be had 
herein as may be in conformity to this opinion, and as to law 
and justice may appertain. 
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Witiiam Wuaeecer, APPELLANT, v. HucH Smit anp Puineas Jan- 
NEY, Execurors oF CHARLES BENNETT, DECEASED, AND SURVIVING 
TRUSTEES UNDER HIS WiLL, AND Motiy E. Taytor, Execurrrix, 
AND Henry DAINGERFIELD AND PuINnEas JANNEY, ExecutTors oF 
Rosert I. Taytor, DECEASED, WHO was AN ExecuToR AND 
TRUSTEE UNDER THE SAME WitL, Hueu C. Smirn, Execuror or 
THE SAME CHARLES BENNETT, AND THE ComMON CoUNCIL oF 
ALEXANDRIA, DEFENDANTS. 


The statute of 43d Elizabeth, respecting charitable uses, having been repealed in 
Virginia, the courts of chancery have no jurisdiction to decree charities where 
the objects are indefinite and uncertain. 

Therefore, where a bequest was made to trustees for such purposes as they con- 
sidered might promise to be most beneficial to the town and trade of Alexandria 
such bequest was void. 

Where the heir at law, who was young, needy, and hurried, executed a release, in 
consideration of a sum of money, to the executors, who were men of high charac- 
ter, and who assured the heir that the bequest was considered to be good, such re- 
lease was held to be invalid. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexandria. 

It was a bill filed by Wheeler under the following circum- 
stances. He was the nephew of Charles Bennett, who died in 
1839, leaving neither father nor mother nor brothers nor sisters, 
nor any descendant of any brother or sister except Wheeler, 
who, as above stated, was his nephew. Previous to 1839, he 
had been assisted by his uncle, but had fallen into bad and ex- 
travagant habits, and removed to the State of Pennsylvania. 
Bennett had placed some land and $20,000 in the hands of 
two trustees for Wheeler’s benefit. 

In this state of things Bennett died, leaving a will from which 
the following sre extracts, viz. : — 

“15th. To Francis E. Rozer and John M. Lisle I leave the 
direction of all relating to William Wheeler. I have vested 
with the latter the funds intended for his use, in consequence 
of being obliged to take possession of his estate and blend it 
with my own; he is at liberty, and is enjoined, whenever he 
considers said William may be safely trusted, to give him pos- 
session of all left for his use. 'The landed estate I wish pre- 
served if it can be; it stands deeded in the name of Francis F. 
Rozer and John M. Lisle, and is under the management of 
John I. Jenkins, in Charles County, Maryland. Having come 
through William’s family two hundred years ago, I should re- 
gret its not continuing.” 

“20th. The residue of my estate is left in trust of Hugh 
Smith, Robert I. Taylor, and Phineas Janney, for such pur- 
poses as they consider promises to be most beneficial to the 
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town and trade of Alexandria; if any difficulty occurs in con- 
struction as to any of my bequests, R. I. Taylor is specially 
charged to give said construction.” 

Then followed several papers in the nature of codicils, one of 
which was as follows : — 


** Now in the inclosure I leave the residue of my estate, after 
paying all bequests and appropriations, to some disposition 
thereof which my executors may consider as promising most to 
benefit the town and trade of Alexandria. Now I leave the 
same entirely to their disposition of it, in such manner as ap- 
pears to them promises to yield the greatest good. 

“Cuarues Bennett. [SEAL. |” 


The will, with seven codicils, was admitted to probate on 
the 4th of May, 1839, and letters testamentary granted to 
Hugh Smith, Robert I. Taylor, and Phineas Janney, named as 
executors in the will. At the same time were filed the fol- 
lowing release and receipt : — 


“Whereas, Charles Bennett, Esq., wate of Alexandria, de- 
ceased, by his last will and testament, after bequeathing sundry 
pecuniary legacies, devised as follows: —‘'The residue of my 
estate is left in trust of Hugh Smith, Robert I. Taylor, and 
Phineas Janney, for such purposes as they consider promise to 
be most beneficial to the town and trade of Alexandria ; if any 
difficulty occurs in construing as to any of my bequests, R. I. 
Taylor is specially charged to give the said construction’; 
and in a codicil to his said will expresses himself as follows : — 
‘Now, in the inclosure, I leave the residue of my estate, after 
paying all my bequests and appropriations, to some disposition 
thereof which my executors may consider as promising most to 
benefit the town and trade of Alexandria. Now I leave the 
same entirely to their disposition of it, in such manner as ap- 
pears to them promises to yield the greatest good.’ And 
whereas the validity of the said devise and bequest has been 
controverted by William Wheeler, now of Chester County, in 
the State of Pennsylvania, claiming to be the nephew and sole 
heir of the said Charles Bennett. Now the said executors, tak- 
ing on themselves the burden of the execution of the said will, 
and of the trusts aforesaid, and the said William Wheeler, to 
avoid the delay and expense of litigation, and finally to settle 
and adjust all doubts and difficulties which might arise on the 
effect of the said will, so as to leave the said executors to ex- 
ecute the same without delay or impediment, have agreed on 
the following terms of compromise. 
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“Ist. That the said executors shall, within one year from 
the date hereof, at all events, or sooner if funds in cash remain 
in their hands, after the payments of the money legacies be- 
queathed by the said will, pay to the said William Wheeler, or 
his order, the sum of twenty-five thousand dollars. 2dly. That 
they shall release to the said William Wheeler all claims, if any 
they have, to any property, real or personal, heretofore con- 
veyed or settled in any way by the said Charles Bennett, in his 
lifetime, for the use of the said William Wheeler. 3dly. That 
the said William Wheeler, on his part, shall release to the said 
executors all his claims, in law or equity, to the estate, real and 
personal, devised and bequeathed, or intended to be devised or 
bequeathed, by the said Charles Bennett, by his said will, to be 
held and disposed of by the said executors in the manner in and 
by the said will prescribed. And that the said executors shall 
be at liberty, if any specification of the objects to which the 
residuary fund is to be applied be thought necessary, to apply 
the same to aid in finishing the Alexandria Canal, either by a 
direct subscription to its stock, of by purchasing in the stock of 
the Alexandria Corporation issued or to be issued in payment 
of the subscription of the said corporation to the said canal; to 
the extinguishment of the debt of the Corporation of Alexan- 
dria; to introduce into the town, for the use of the inhabitants, 
a supply of pure and wholesome water; and to subscribe to 
any railroad or other roads communicating with the said town ; 
to any or to all of the above purposes in such way as the said 
executors or the survivors may think most conducive to the 
prosperity and welfare of the town. Now, therefore, the said 
executors do hereby covenant with the said William Wheeler, 
that they will, within twelve months from the date hereof, or 
sooner if cash funds remain after paying the pecuniary legacies, 
pay to him or his assigns the sum of twenty-five thousand dol- 
lars. And the said executors do hereby for ever release to the 
said William Wheeler, his heirs and assigns, all claims and de- 
mands they have or may have hereafter under the said will to 
any estate, real and personal, heretofore given, settled, or con- 
veyed by the said Charles Bennett, in his lifetime, to the said 
William Wheeler, or to any person or persons in trust for him, 
and more especially to twenty thousand dollars stock of the 
State of Pennsylvania, standing in the name of John Lisle and 
John K. Mitchell, for the use of the said William; and they 
do, moreover, covenant to execute and deliver all further deeds 
or other instruments necessary to carry into effect this arrange- 
ment. And the said William Wheeler does on his part hereby 
for ever release to the said executors all his right, title, claim, 
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and demand in and to all the estate, real and personal, devised 
or intended to be devised by the said Charles Bennett, by his 
said will, for the purposes expressed in his will, with power to 
the said executors to appropriate the residuary fund as before 
specified, if any particular designation of the purposes be neces- 
sary. And the said William Wheeler, for himself and his heirs, 
does hereby covenant with the said executors and their repre- 
sentatives to execute and deliver all such further deeds of con- 
veyance and release as may be found necessary more fully to 
carry into full effect this agreement. 
“In witness whereof, the parties to this instrument have 
hereto set their hands and seals, this 4th day of May, 1839. 
“Wo. WHEELER. [sEAt.| 
Hvueu Smiru. [SEat. | 
R. I. Taytor. ___[seat. | 
Puineas Janney. [SEAL. | 
“‘ Sealed and delivered in presence of 
Rosert H. Mitter, 
Ws. H. Foore, 
Jas. Miuuan.” 


“ Received from Hugh Smith, Robert I. Taylor, and Phineas 
Janney, executors of Charles Bennett, deceased, five thousand 
dollars, in part payment of the sum covenanted to be paid by 
the above agreement. May 4th, 1839. 

* [$ 5,000.] Wa. WHEELER.”’ 


The circumstances under which the above release was 
executed are thus stated in the bill of the complainant, 
Wheeler : — 

“ At the time of his uncle’s death, in April, 1839, your ora- 
tor resided, as he does at present, in Chester County in Penn- 
sylvania, in very cramped and straitened circumstances. It is 
true that the income settled upon him by his uncle was suffi- 
cient, with proper economy, to afford him a comfortable and 
independent subsistence. But he found it difficult, nay, im- 
practicable, to divest himself entirely of those expensive habits 
which he had formed while he was presumptive heir and ex- 
pectant of great wealth; for Mr. Bennett’s wealth, as is usual 
in such cases, was considerably overrated. 

‘“* Whatever was the cause of his embarrassments, however, the 
fact was as he has stated, and is susceptible of the most ample 
proof. Whether the fact of his necessitous condition had come 
to the knowledge of his uncle’s executors, through Mr. James 
R. Riddle, of Alexandria, with whom your orator kept up a 
correspondence, he does not know. He thinks it more than 
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probable ; and he charges such knowledge, so far as it is neces- 
sary to make such charge, in order to let in evidence of the 
fact. 

‘“‘Such was his situation when, about the end of April, 1839, 
he received a letter from Mr. Riddle, written at the instance of 
the executors, informing him that his uncle had died on the 
24th of that month, that his will would be offered for probate 
in the Orphans’ Court of Alexandria on the 4th of May, and 
that the presence of your orator on that occasion, as next of kin 
and heir at law of the decedent, was desirable, or was neces- 
sary. He received by the same mail the Alexandria Gazette, 
in which it was stated that Mr. Bennett, having made pro- 
vision for his immediate relations in his lifetime, had left a 
will, by which, after giving a number of legacies to his friends, 
&c., he had devised the residue of his property to the town of 
Alexandria. ‘The letter of Mr. Riddle is lost or destroyed, and 
your orator cannot recollect its precise date, or the precise day 
on which it was received; but he well recollects that the no- 
tice given to him was very short, and that the difficulty of 
reaching Alexandria, on so short a notice, was enhanced by his 
moneyless condition, and the necessity of borrowing $50 to 
defray the expenses of the journey. With all the exertion he 
could make, it was noon on the 2d of May before he arrived at 
Alexandria. 

‘“‘ He quickly communicated to Mr. Riddle, who handed to 
him on his arrival a copy of his uncle’s will, his determination 
to contest the validity of the residuary devise. In an interview 
which he had, on the same afternoon, with Hugh Smith, Esq., 
one of the executors, that determination, which had been com- 
municated to Mr. Smith by Mr. Riddle, was the subject of 
conversation. At that interview Mr. Smith manifested a kindly 
feeling towards your orator, and appeared to be almost ner- 
vously anxious that a lawsuit should be avoided. He did not, 
however, express any fears about the result. On the contrary, 
he stated that the executors had consulted counsel, whose 
opinion was in favor of the validity of the whole will, and 
seemed to have entire confidence in the correctness of the 
opinion. But he intimated, delicately, that the executors en- 
tertained a friendly feeling for your orator, and were disposed 
to act liberally with him; and admitted that they greatly 
deprecated the delay which would attend a litigation. He 
spoke much and earnestly about the inevitable delay and 
vexation of a suit. He said that a smart and ingenious Jawyer 
could pick a hole in almost any instrument of writing. That 
no doubt such an one could be found who would undertake 
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your orator’s case, and then the will would be thrown into 
chancery, where it would remain for years. Your orator re- 
marked that, at that time, he was not able to fee a lawyer, but 
that he could obtain assistance from his friends. Mr. Smith 
proceeded to say, that he thought a course might be taken by 
which expense and delay might both be avoided. He sug- 
gested, in short, that the executors were willing to pay a sum 
of money to your orator for a release of all claims on the es- 
tate, and proposed a conference between your orator and all 
three of the executors on the forenoon of Friday, the 3d of 
May, at the late residence of Mr. Bennett, which was accord- 
ingly appointed to take place. 

“The amount which the executors were disposed to give for 
a release was not specified at the preliminary interview ; but 
your orator learned, from a credible source, after the release 
had been executed, and the will had been admitted to probate, 
that the executors had at that time, and before the arrival of 
your orator, determined to offer him ten thousand dollars, and 
no more. He also learned from the same source, and at the 
same time, that the executors (or some one or more of them, 
your orator cannot recollect which) had called upon him 
(your orator’s informant) before your orator’s arrival, to learn 
his character; and that (he or) they seemed to be impressed 
with the belief that your orator was of an easy disposition, 
and not over smart or intelligent, and that he would gladly ac- 
cept their offers at once. Your orator’s informant added, that 
to undeceive them he read to them parts of your orator’s cor- 
respondence with him. 

* At the conference of May 3d, at which were present the 
three executors, Mr. Riddle, and your orator, and no other 
person, your orator very briefly stated, in substance, that his 
opinion or impression was that the residuary devise in the will 
was void, and that he had determined to test its validity by 
legal proceedings. On the part of the executors, Mr. Taylor 
was the principal and almost the only spokesman. 

“‘ He insisted much on sundry written opinions of counsel in 
favor of the legal validity of the residuary devise, which he 
offered to show to your orator. He conveyed to your orator’s 
mind (but by what language or phrases he cannot recollect) 
the clear and distinct impression, that there was but one opin- 
ion among the lawyers consulted on this question, or, in other 
words, that they were unanimous in favor of the legal validity 
of the residuary devise. But as Mr. Taylor had not stated that 
he concurred in opinion with the counsel whom the executors 
had consulted, and as your orator regarded him as counsel of 
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the highest legal ability, he (your orator) asked him, without 
ceremony, what his opinion was on the subject. 

“ His reply was, that your orator ought not to have asked his 
opinion; but as he had been asked, he would give it. The 
substance and effect of his opinion was, that the devise in 
question was a legal and valid disposition of the residue of the 
estate. When your orator, now greatly disheartened, intimated 
deferentially that he had taken up a contrary opinion, Mr. Tay- 
lor said that he admitted that in Pennsylvania such a devise 
would not be good; but that it was good under the old law of 
Virginia, as it existed at the time of the cession of the County 
of Alexandria by Virginia, which law was the law of the 
County of Alexandria up to the time of Mr. Bennett’s death. 

‘But while an undoubting confidence was expressed by the 
executors, through Mr. Taylor, in the ultimate result of any 
litigation about the validity of the residuary devise, they ad- 
mitted, and accounted for their anxiety to obtain an immediate 
release of your orator’s claim, by insisting on the great impor- 
tance to the town of Alexandria of an immediate application of 
the residuary fund to the completion of the canal, more espe- 
cially, and to other useful and important objects. To avoid 
the delay of a lawsuit, they were willing to pay for a release 
of your orator’s claim, however untenable and desperate. Your 
‘orator does not mean here to quote the language of Mr. Tay- 
lor, but to state the impression made on his mind by the lan- 
guage used. 

“‘It were tedious to tell much more that was said at this con- 
ference. Suffice it to say, that Mr. Taylor was a man of com- 
manding intellect ; and that, under the most favorable circum- 
stances, your orator would have been wholly unequal to the 
intellectual conflict in which he found himself involved with 
one so gifted, and for whom he entertained an habitual and 
profound respect. But having no distinct or settled views of 
the legal question thus suddenly forced upon him, or time to 
form any, fevered by a rapid journey, his spirits depressed by 
the recent death of his last kinsman, to whom he had been 
tenderly attached, and flurried and confused by the magnitude 
of the question he was called on to decide, and the necessity of 
deciding it at once, your orator felt himself wholly overpow- 
ered, and strongly inclined to succumb to the views so forcibly 
presented to him. And these views were moreover recom- 
mended to his favorable consideration by the offer, so tempting 
to a man in his situation, of a large sum of money, without 
delay or further trouble. 

“In this state of mental ferment, your orator, scarcely know- 
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ing what to do or say next, asked the executors what sum they 
proposed to give him for a release. They answered that it 
was for him to say what he would be willing to take; and 
the conference closed with a request on the part of the execu- 
tors, that your orator would consider the matter, and let them 
know his decision in the course of the day. 

‘“‘ But how could he, in the time allowed him, give to the sub- 
ject the consideration its importance deserved, or any consid- 
eration? His personal incompetency to decide the question, or 
even to consider the subject in so short a time, he has already 
stated truly, and without exaggeration. He was so much flur- 
ried that his mind could not act. Why not, then, resort to 
learned and able counsel, having no personal interest in the 
question, for advice and direction? The answer is, that the 
executors, by the sheztness of the notice which they had given 
him, or, in other words, by appointing so early a day for the 
probate, had effectually precluded him from pursuing this ob- 
vious and only rational course. A brief reference to the facts 
of the case will show conclusively the correctness of this as- 
sertion. 

** It was now past noon on the 3d of May, and your orator 
Was given to understand that on the next day the will would 
and must be offered for probate. Counsel was, in the mean 
time, to be sought for in Alexandria, where the whole popula- 
tion was interested in sustaining the will, and where, without 
derogating from the professional merit of the rest of the bar, 
it may be said that the first jurist of the town was committed 
against him. And if it be conceded that good counsel could 
have been had in Alexandria, it is still perfectly obvious that 
he could not have had time to examine and give an advised 
opinion on a question involving above one hundred thousand 
dollars ; and, if not one of great difficulty, still one requiring 
a very great and deliberate consideration. No counsel would 
have taken on himself the responsibility of giving a final opin- 
ion on such a question in the time that was allowed to your 
orator for his decision. He was therefore compelled to decide, 
without the aid of counsel, whether he would make the legal 
validity or the legal invalidity of the devise the basis of his 
action ; and being entirely in the dark, he concluded that the 
only safe course was to consider the devise valid, and take 
what he could get for a release. But he was required to name 
a sum, and what sum he should name and demand was the re- 
maining question. 

*“‘ And here, again, such was the precipitation with which this 
important business was conducted, that he had no certain prem- 
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ises on which to act; for he had neglected to ask the execu- 
tors, and they had not informed him, what would probably be 
the amount, after deducting legacies and expenses of adminis- 
tration, of the residuary interest which he was asked to sur- 
render ; so that, while he was apparently offered an election 
whether to go for the whole, or to take some definite amount 
in lieu of his chance of getting the whole, it was an election 
between a known quantity and an unknown quantity. ‘That 
is to say, it was no election at all, but a mere proposition that 
he should guess what sum he would be content to receive, or 
at what point he ought to take his stand, and refuse to fall 
lower in his demands. Under this duress of circumstances he 
made a guess, and informed the executors in the course of the 
day that he would release his claim for $30,000. Their re- 
ply was an offer of $ 20,000, an answer to which was required 
on the following morning, the day of probate. In the morning 
of the following day, your orator called on Mr. Smith, and told 
him that ‘he would be better satisfied with $25,000.’ The 
executors agreed to give that sum, and so the matter ended. 

“ The agreement between your orator and the executors was 
forthwith committed to writing and executed, that is to say, 
signed and sealed by the parties. A certified copy is herewith 
presented, as a part of this bill.” 

The bill then proceeded to account for the delay in bringing 
the suit, and concluded in the usual form. 

The bill was filed in May, 1844. 

In January, 1845, the defendants demurred to the bill. 

In October, 1846, the complainant filed an amended bill, 
making the Common Council of Alexandria a defendant. The 
Circuit Court, upon argument, sustained the demurrer, and dis- 
missed the bill, from which decree an appeal brought the case 
up to this court. 


It was argued by Mr. James M. Mason and Mr. Cooke, for 
the appellant, and Mr. Davis and Mr. Coze, for the appellees. 


Mr. Mason contended, — 

Ist. That the codicil which has been inserted in the state- 
ment was designed to revoke the 20th clause of the will, which 
clause mentioned the town and trade of Alexandria, whereas 
the codicil left it entirely discretionary with the trustees to 
apply the fund in any manner which promised to “yield the 
greatest good”; in which case no lawyer, who values his repu- 
tation, would venture to express the opinion that such a devise 
could be enforced by a court of chancery, either on the gen- 
eral principles of trusts, or under the law of charities, supposing 
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that law to have been in force’in the County of Alexandria 
when the will took effect. 

Conceding, however, hypothetically, that the codicil was 
but a senseless reiteration of the devise in the will, let us pro- 
ceed to inquire into the validity of that devise. 

And on this point, the appellant submits, in the first place, 
that the devise in the will (and a multo fortiori, the devise in 
the codicil) creates, or attempts to create, a trust which is void 
for uncertainty, and one which a court of chancery will not 
and cannot enforce, on the general or ordinary principles of 
trusts. 

In support of this proposition, the following authorities are 
relied on. 

2 Story’s Equity, title Trusts, § 979, a; Ibid. $ 979, 6; 
Stubbs v. Sargon, 2 Keen, 255; Ommanney v. Butcher, 1 
Turner & Russell, 260, 270, 271; 2 Story’s Equity, $$ 1071, 
1072, 1073, 1156, 1157, 1183, 1197, a; Wood v. Cox, 2 Mylne 
& Craig, 684; S. C., 1 Keen, 317; Fowler v. Garlike, 1 Russ. 
& Mylne, 232; Gallego v. Attorney-General, 3 Leigh, 450 ; 
Morice v. Bishop of Durham, 10 Vesey, 542; Attorney-Gen- 
eral ex relat. of the Inhabitants of Clapham v. Hower, 2 Vern. 
387 ; Parish of Great Creaton, 1 Ch. Ca. 134. 

But it is supposed that the appellees have little coufidence 
in their first point, namely, that the devise in the will is suffi- 
ciently certain, to be carried into effect by a court of equity act- 
ing on the general principles of trusts, and that; driven from 
that point, they will fall back on the position that the devise 
is valid under the doctrine of charities. 

The appellant, on the other hand, will insist on the counter 
proposition, that neither of the devises (that in the will, or that 
in the codicil) is a charitable devise at all, according to the 
law of charities as it exists in England, and in some of the 
American States, and therefore cannot be aided as such. 

Conceding (on the authority of Vidal v. Girard’s Executors, 
2 How. 127,) that the Court of Chancery in England, be- 
fore the statute of 43d Elizabeth, and consequently on com- 
mon law principles, exercised the power of aiding vague and 
defective grants and devises, when made for charitable pur- 
poses, it will be shown by authority too strong to be shaken, 
that the Court of Chancery will not aid any vague or imperfect 
devise or grant, as a charity, unless it be one of those enu- 
merated in the statute 43d Elizabeth, to the exclusion of all ob- 
jects and purposes which are not enumerated, or come within 
the purview of the enumerated charities, or some one of them, 
or be for “charitable purposes eo nomine.” 
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These adjudications rest on the assumption that the enu- 
meration of charities in the statute recites and comprehends all 
the charities that existed, or were recognized, at common law. 
This is tantamount to the proposition, that no defective or 
vague devise will be aided, under the doctrine of charities, un- 
less the property or fund granted or devised be exclusively 
limited and devoted to purposes charitable within the statute. 
That if any other purpose be meutioned, or deducible by infer- 
ence along with the charitable purpose, or if the devise be in 
such terms that the property or fund may be applied to any 
purpose not within the statute, the court will not aid it. And 
it will be seen that these doctrines are fatal to the devise made 
by Charles Bennett’s will ; because it does not appropriate the 
trust fund exclusively to the purposes enumerated in the stat- 
ute, or to purposes within the purview of those enumerated, 
but is broad and comprehensive enough to authorize the trus- 
tees to employ the fund in many ways without the scope of 
the statute. 

The authorities which are relied on to sustain this position 
are as follows. 

2 Story’s Equity, $ 1160, containing an enumeration of the 
charitable uses recognized by the statute ; Ibid. ¢ 1155; 2 Ro- 
per on Legacies, by White, c. 19, $ 1, pp. 111, 112; Morice »v. 
Bishop of Durham, 9 Vesey, 399; S. C., 10 Vesey, 522; Brown 
v. Yeall, 7 Vesey, 50, note (a); Moggridge v. Thackwell, 7 
Vesey, 36; Attorney-General v. Bowyer, 3 Vesey, 714, 726; 
Coxe v. Bassett, 3 Vesey, 155; 2 Story’s Equity, $¢ 1156, 
1157; Ommanney v. Butcher, 1 Turn. & Russ. 260, 270; 2 
Roper on Legacies, by White, c. 19, $ 6, pp. 215, 222; Vesey 
v. Jamson, 1 Sim. & Stu. 69; Williams v. Kershaw, cited in 
1 Keen, 232; Ellis v. Selby, 1 Mylne & Craig, 286, 298, 299 ; 
also James v. Allen, 3 Merivale, 17, cited in Ellis v. Selby; 2 
Story’s Equity, $$ 1158, 1183; Trustees of Baptist Association 
v. Hart’s Executors, 4 Wheat. 1, 33, 39, 43, 44, 45; Stubbs 
v. Sargon, 2 Keen, 255; Fowler v. Garlike, 1 Russ. & Mylne, 
232. 

It will be insisted, as was said before, that under these au- 
thorities the devise in Charles Bennett’s will is not a charitable 
devise, under the doctrine of charities; as it exists in England, 
and some of the States of the Union. 

But suppose that these views are erroneous, or concede, 
for the sake of the argument, that this vague and uncertain 
devise is such an one as would be aided and enforced in Eng- 
land as a charitable devise, and under the doctrine of char- 
ities, whether of common law or statutory birth, the appellees 
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must go a step further, and show that the doctrine of charities 
was the law of the County of Alexandria when the will took 
effect. This is utterly and confidently denied. 

When the County of Alexandria was separated from Virginia, 
An act of Congress was passed (February 27, 1801), entitled, 
* An act concerning the District of Columbia,” by the first sec- 
tion of which it was enacted, “that the laws of the State of 
Virginia, as they now exist, shall be and continue in force in 
that part of the District of Columbia which was ceded by the 
said State to the United States.” 


The question, then, is, What was the law of Virginia on this. 


subject, on the 27th of February, 1801? The answer is: — 

1. That the statute of 43d Elizabeth was repealed on the 
27th December, 1792. 1 Revised Code, 136. 

2. That the Court of Appeals of Virginia, has decided, that, 
according to the true intent and meaning, force and effect, of 
the repealing statute, it repealed not only the statute of 43d 
Elizabeth, but the whole doctrine of charities, the common 
law having been merged in the statute. In Gallego’s Execu- 
tors v. The Attorney-General, 3 Leigh, 450, it was well said 
by the president of the court, speaking for the whole court, 
“that a due sense of the infinite difficulty and embarrass- 
ment which must attend the search after the common law 
doctrines anterior to the statute of Elizabeth, and a just view 
of the danger of reviving those obsolete doctrines, must deter- 
mine us to leave the subject to the wisdom of the legislature 
itself.” 

By this decision, whether founded on good or bad reasons, 
it is established that, since the 27th December, 1792, it is the 
law of Virginia, and consequently the law of the County of 
Alexandria, that the courts of chancery cannot aid vague and 
defective grants or devises, even though they be for charitable 
purposes. 

Vidal v. Girard’s Executors, 2 How. 127, does not touch 
the question before this court, which is, What was the law of 
Virginia on the 27th of February, 1801? That was a question 
as to what was the law of Pennsylvania. And it was decided 
that, in Pennsylvania, a corporation capable of taking and hav- 
ing corporate powers over the subject of education could law- 
fully take and apply a bequest for the erection of a great free 
school, the pupils to be white males, between six and ten years 
old, &c., &c. In page 192, Judge Story says,— “ There are 
two circumstances which materially distinguish that case [ Bap- 
tist Assoc. v. Hart’s Ex’rs| from the one now before the court. 
The first is, that it arose under the law of Virginia, in which 
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the statute of 43d Elizabeth has been expressly and entirely 
abolished by the legislature,” &c. And in the same page (192) 
he says, that it has been decided by the Supreme Court of Penn- 
sylvania, ‘“‘that the conservative principles of the statute of 
Elizabeth have ever been in force in Pennsylvania, by common 
usage and constitutional recognition.”” And again he says (p. 
197), — ‘“‘ The case, then, according to our judgment, is com- 
pletely closed in by the principles and authorities already men- 
tioned, and is that of a valid charity in Pennsylvania.” 

Mr. Mason then referred to the following acts and cases : — 

An act for establishing religious freedom. Laws of Va., 1 
Rev. Code, 1819, p. 77. 

An act concerning glebe lands and churches in this common- 
wealth. Ibid., p. 79. 

An act concerning conveyances or devises for schools, &c. 
Sess. Acts of 1839, p. 11. 

Literary Fund v. Dawson, 10 Leigh, 147. 

An act concerning the estate of Martin Dawson, deceased, 
and for other purposes. Sess. Acts of 1840-41, p. 52. 

An act concerning conveyances or devises of places of pub- 
lic worship. Sess. Acts of 1841-42, p. 60. 

Janney’s Executor v. Latane, 4 Leigh, 327. 

2d. The release. 

What, then, is to prevent a decree in this case like that made 
by the Lord Chancellor in Morice v. Bishop of Durham, 10 
Ves. 543? “It was the intention to create a trust, and the 
object being too indefinite, it has failed. ‘The consequence of 
law is, that the bishop takes the property upon trust, to dispose 
of it as the law will dispose of it.” 

Why not make such a decree in favor of Wheeler? The 
answer given by the appellees is, that on the 4th of May, 
1839, in consideration of $25,000, he executed a release of 
all his interest in the trust fund, and that the release was legal, 
equitable, and binding. 

And so the question is, Was the res gesta of May 2d, 3d, and 
Ath, terminating in the execution of an instrument of writing 
called a release, a bond fide, legal, and valid transaction, on the 
one hand, or was it, on the other, an illegal, inequitable, and 
void transaction? It wil be contended that it was an illegal, 
inequitable, and void transaction, because of the partiality and 
misconduct of the trustees, as set forth in the bill. 

But the release, executed under the circumstances detailed 
in the bill, is supposed to be invalid on other grounds. 

1. Wheeler was misinformed in matter of law, however in- 
nocently, by Mr. Taylor, an old and trusted friend of his uncle, 
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executor of his will, and one for whom he, Wheeler, enter- 
tained “an habitual and profound respect.”” He confided in 
Mr. Taylor’s statement of the law, and was misled. 

2. Wheeler was left in ignorance of the amount of the resi- 
due, which he was called on to release. He signed the release 
in ignorance. Here, then, was surprise in matters of fact. 

This view is sustained by Pusey v. Desbouvrie, 3 P. Wms. 
315, and Story’s comments on it. 1 Story’s Equity, $$ 117, 
118. See also Evans v. Llewellin, 1 Cox, 333; 1 Story’s 
Equity, $ 191. See 1 Story’s Equity, $ 119; see also 1 
Story’s Eg. 133, note to $ 120. 

It is submitted that, on the principles settled by these author- 
ities, the release was void. 

But there is still another view of this part of the case, which 
ought to be conclusive against the validity of the release. The 
question of the validity of the release cannot arise, or be con- 
sidered by the court, unless and until the court shall have first 
decided that the devise was void and of no effect, and the pre- 
tensions of the Common Council of Alexandria to take under it 
altogether baseless. ‘The question, then, of the validity of the 
release, when it comes under the consideration of the court, is 
virtually a question whether the executors of Charles Bennett, 
or his heir at law and next of kin, shall take his estate. The 
only other claimant, the Common Council of Alexandria, has 
been already adjudged to have no rightful claim ; and the only 
parties left on the field to contend for the estate are the execu- 
tors, who hold it in possession, but have not a color of right to 
it, andthe heir at law, who, according to the opinion already 
formed by the court, is the rightful owner, but for the release. 

To sustain the release, then, is to decide that executors have 
a right to deal with a needy heir or devisee, to practise on his 
necessities, and to tempt him, by the present payment of a part 
of what is due to him, to transfer to them all the rest, for their 
own private and personal use and benefit. No evil intentions 
are imputed to the executors in this case; but in asking the 
court to sustain the release, they virtually ask it to give them, 
clear of all trust and burden, the bulk of their testator’s estate. 
Nothing can be more clear than that an instrument of writing, 
or contract, whose recognition and validity would lead to such 
results, is void in equity. 

To show that the decision of the Court of Appeals of Virgin- 
ia in the case of Gallego’s Executors v. The Attorney-General 
ought to be regarded by the Supreme Court of the United 
States as the law of this case, the following authorities are 
relied on. Elmendorf v. Taylor, 10 Wheat. 159 and 165; 
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Jackson v. Chew, 12 Wheat. 153 et seq.; Blight v. Rochester, 
7 Wheat. 550; McKeen v. Delancy’s Lessee, 5 Cranch, 22; 
Bodley v. Taylor, 5 Cranch, 221; Deneale v. Stump’s Execu- 
tors, 8 Pet. 528-531. 

Brand’s Administrator v. Brand et al., in Court of Appeals of 
Virginia. Petition for an appeal from a decree, &c. Appeal 
prayed on the ground, “that the case of Hart v. The Baptist 
Association was erroneously decided, and erroneously followed 
in Gallego’s Executors v. The Attorney-General ; that it is now 
well ascertained that the powers of the chancery court over 
devises to charities existed prior to the 43d Elizabeth, and that 
the chancery courts in Virginia may exercise those powers.” 
April 20, 1847, appeal denied. 

It is further contended, should the release be operative so as 
to pass to the defendants all the right and title of the appellant, 
as next of kin and heir at law of the testator to his residuary 
estate, that the effect will only be to leave the estate in the re- 
siduum subject to the same trusts which are created by the 
will, and subject to the same objections at law. We further 
contend that the executors, being trustees, could not purchase 
from the heir or next of kin as done by the alleged release. 

2 Rob. 302, 303, note. Law of Virginia entitled “ An Act 
concerning the estate of Martin Dawson, deceased, and for 
other purposes.” Session Acts, 1840-41, p. 52. Literary 
Fund v. Dawson, 10 Leigh, 147. Law of Virginia entitled 
“ An Act concerning conveyances or devises of places of public 
worship.” Session Acts, 1841-42, p. 60. Act concerning 
religious freedom, 1787. Glebe lands, &c., 1802. Act con- 
cerning devises for schools, &c. Session Acts of 1839. Jan- 
ney’s Executors v. Latane, 4 Leigh, 327. 


On the part of the appellees it was contended, — 

I. That the residuary devise is a valid testamentary disposi- 
tion of the said residuum. 

1. That it creates a valid trust, having, — 1st. The residuum 
as its subject-matter ; 2d. The executors, as trustees, certainly 
defined and competent to take; and 3d. A beneficiary certainly 
defined and competent to take, the Corporation of Alexandria. 

The first two points or elements of a valid trust need no 
remark or support. 

3d. That the “‘ town of Alexandria” describes with sufficient 
accuracy the legal body, the Common Council of Alexandria. 

2 U.S. Stat. at Large, Feb. 25, 1804, $¢ 1, 2, 3, 5, May 13, 
1826, § 3, May 20, § 1; Pr. Man. Co. of the Berks and 
Dauphin T. P. Co. v. Myers, 6 Serg. & Rawle, 12, 17; Road 
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Co. v. Creeger, 5 Har. & Johns. 122, 124; 1 Monroe, 175; 
10 Co. 122, 6; Attorney-Gen. v. Mayor of Rye, 7 Taunt. 546, 
550; Owen, 35; First Parish v. Cole, 3 Pick. 232, 237, 240; 
2 Lomax’s Dig. 208, 4 4; Culpeper Man. and Agr. Soc. »v. 
Diggs, 6 Rand. 165; 3 Lomax’s Dig. 150, $ 5; Angell on Corp. 
77, 78, 150; 1 Jarman on Wills, 330, 331; 2 Stat. at Large, 
255-257; 4 Stat. at Large, 162, 164, 177; Hobart, 33; 10 
Mass. 360; 10 N. H. 123; 1 Hoffm. 205; Duke, 380, 381. 

Ath. That the corporation of the town of Alexandria is com- 
petent to take the property under the will. 

2 and 4 U.S. Stat. at Large, Feb. 25, 1804, § 3, May 13, 
1826, $$ 2, 3; 3 Lomax’s Dig. 12, § 14; 2 Thomas’s Coke, 
184, 185, note 2; 1 Lomax’s Dig. 577, $8; 1 Drury & War- 
ren, 258, 294. 

2. If not valid as an ordinary trust between private persons 
for private purposes, it is valid as a gift to a charitable use. 

The degrees of certainty requisite in the beneficiary vary 
with the object. For private purposes, generally, natural per- 
sons or corporations alone can take. For public and charitable 
purposes the law recognizes the general public, or definite por- 
tions of it, not incorporated, as competent to take; and the 
town of Alexandria is such a beneficiary, under the law of 
charitable uses. 

Mayor of New Orleans v. U. States, 10 Peters, 662; City of 
Cincinnati v. Lessees of White, 6 Peters, 431; Barclay et al. 
v. Howell’s Lessee, 6 Peters, 498 ; Beatty and Ritchie v. Kurtz, 
2 Peters, 566 ; The Incorp. Soc. of Dublin v. Richards, 1 Drury 
& Warren, 294; Attorney-Gen. v. Mayor of Dublin, 1 Bligh, 
312, 346, 349; Vidal v. Girard’s Executors, 2 How. 127; 
Widman v. Lex, 17 S. & R. 88; 2 Institute, 200 ; 1 Thomas’s 
Coke, 30; 1 BI. Com. 89; Duke, 131, 154, 155, 163; 1 Hoffm. 
239, 266; 7 Verm. 276, 319; 4 Dana, 356, 358; 2 Russ. 
417, 419, 420; 6 Paige, 649; 7 Paige, 77, 78, 79. 

That the gift for such purposes as should be “ most benefi- 
cial to the town and trade of Alexandria,” creates and describes 
a public charitable use. 2 Peters,-566; 2 Story, Eq. Jur. 
$$ 1190, 1191; 2 How. 189; Mayor of London’s case, Duke, 
by Bridgman, 380, 381; 2 Story, Eq. Jur. § 1170; 1 Ch. Cas. 
267; Attorney-Gen. v. Platt, Rep. Temp. Finch, 221; Duke, 
by Bridgman, 356, 374, 375; Wingfield’s case, and also Penny- 
man v. Jenny, [bid.; Stat. 43 Eliz., Ap. 1 Drury & Warren, or 
Eng. Stat. at Large ; Baptist Ass. v. Hart’s Executors, 4 Wheat. 
1; 178. & R. 88; Town of Pawlett v. Clark et al., 9 Cranch, 
272, 338; Shotwell’s Executor v. R. Mott ; McCartee v. Orph. 
Ass., 9 Cow. 437; Duke, 380, 381: 1 Turn. & Russ. 270, 
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271; 4 Ves. 542, 544, 551; 2 Sim. & Stu. 67, 76, 77; 1 
Philips, 185, 190 ; 2 Roper and White, Leg. 1119, ch. 19, $ 1; 
1 Keen, 232; 1 Hotfm. 239, 266; 4 Dana, 356, 358. 

II. If the residuary devise and bequest be void, the release 
bars the complainant’s claim, unless it be avoided. 

It is not averred to have been obtained by fraud, nor by du- 
ress, nor by surprise, but only, “that on the statement of facts 
herein before made, the release aforesaid was void in equity, 
and in no way binding on him as a release.” 

But first, — 

1. The instrument is not a release merely, i. e. of an ac- 
knowledged right, for a consideration, but a compromise of a 
contested and doubtful claim. Leonard v. Leonard, 2 Ball & 
. Beat. 171, 180; 1 Sim. & Stu. 555, 564, 566; 5 Pet. 99, 114. 

2. The “ circumstances aforesaid ’’ do not show a case either 
of fraud or duress, or of hasty and inconsiderate action, under 
undue influence, operating a surprise, such as a court of equity 
will relieve against. 1 Story, Eq. Jur. $ 251; Earl of Bath 
and Montague’s case, 3 Ch. Cas. 56, 74, &c., and Somers’s re- 
marks, 114; Evans v. Llewellin, 1 Cox, 333, 341; Leonard 
v. Leonard, 2 Ball & Beat. 171, 179, 180, 181; Cory v. Cory, 
1 Ves. 19; 1 Story, Eq. Jur. $$ 116, 131, and note 4; Stewart 
v. Stewart, 1 Clark & Fin. 911, 954; Brown v. Prig, 1 Ves. 
sen. 407, 408; Bent v. Barlow, 3 Bro. C. C. 451; Blackford 
and Wife v. Christian, 1 Knapp, 77,78; 1 Sim. & Stu. 555, 
564, 566 ; 3 Swanst. 476; 1 Bro. C. C. 22. 

Ill. The complainant has failed to aver his readiness to pay 
to the defendant the price of the release, and has also failed to 
bring that money into court; without which a court of equity 
will not entertain a bill to vacate the instrument. 





Mr. Cooke, for the appellant, in reply and conclusion, con- 
tended, that the “town of Alexandria” did not mean the 
“Common Council of Alexandria.” 

It is worthy of remark, that in this important devise, which 
disposes of the great bulk of the testator’s property, real and 
personal, not a word is said about “ the Common Council of 
Alexandria,” the body politic created by an act of Congress to 
administer the affairs of the town. And yet it can scarcely be 
doubted, that the name, powers, and functions of that body 
were as familiar to the testator as household words. It is diffi- 
cult to account for this significant silence, but by supposing that 
the testator had determined that the corporate authorities of the 
town should have no agency whatever in carrying out the 
beneficent purposes vaguely suggested by his will. 
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In what character, indeed, could the corporation act, without 
deranging the scheme set forth in the devising clause above 
quoted? Not in the character of trustees ; for the testator had 
selected as trustees, to carry out his purposes, three highly es- 
teemed personal friends, including an eminent lawyer ; three 
men of whom he had emphatically said, that they had “all the 
confidence which he could repose in man”! 

If that part in the drama was filled, what other part could 
the corporation perform? ‘The part of beneficiaries, — of per- 
sons to receive and enjoy the bounty of the testator? That 
were absurd. 

The testator’s motive or reason for excluding the corporation 
from all participation in the trust was probably his want of 
confidence in the wisdom of a fluctuating popular body ; or, in 
other words, his conviction of their incapacity to manage so 
difficult a trust. 

That it was a difficult trust, a single glance at the testator’s 
crude and undigested plan will clearly show. When the testa- 
tor described the selected objects of his bounty as “the town 
and trade of Alexandria,” he meant neither the ground includ- 
ed within the territorial limits of the town, nor the Common 
Council of the town. He meant the people of the town, and 
especially the traders, having been a trader himself during the 
greater part of an active life. He wished a scheme or detailed 
plan to be devised and executed, by which a fund of about 
$ 120,000 should be so used as to confer on the objects of his 
bounty the greatest degree of benefit which such a fund could 
confer on beneficiaries so numerous. Nothing could be more 
difficult than the conception and execution of the details of 
such a half-formed scheme. ‘Talents, legal learning, and zeal, 
he thought he had found in his three trusted friends; in the 
Common Council he had no right to expect any one of these 
essential qualities. He felt, himself, that he was wholly un- 
equal to the task, and he did not think that the Common Coun- 
cil was likely to be more capable than himself. 

The result of this inquiry into the true intent and meaning 
of the 20th clause of the will is, that the idea of making the 
“Common Council of Alexandria” beneficiaries under the will 
is a solecism, since beneficiaries are those who take and enjoy, 
while a corporation can take only in trust for those who are 
to enjoy ; that the beneficiaries contemplated by the testator 
were the people, and especially the traders of Alexandria ; and 
that the only inference which can be reasonably made from 
the omission of the testator to mention the Common Council is, 
that he intended that they should have nothing whatever to 
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do with the trust, in any character; an inference which is sus- 
tained by the fact that he selected others, to wit, his attached 
and personal friends, to perform the only functions which the 
Common Council were capable of performing, namely, the func- 
tions of trustees. How deficient in legal certainty the whole 
scheme of the trust was will in due time be shown. 

Mr. Cooke then contended that this devise in the will was 
revoked in the codicil, and superseded by one of a still more 
vague and indefinite character, investing the trustees with a 
still more ample and even unlimited discretion. 

After examining this point, Mr. Cooke proceeded to show 
that the devise in the will (and a multo fortiort the devise in 
the codicil) creates, or attempts to create, a trust which is void 
for uncertainty, and one which a court of chancery will not 
and cannot enforce, on the general or ordinary principles of trusts. 

In support of this proposition, he cited Story on Equity, 
Trusts, § 979 a, and commented on the authorities there re- 
ferred to, and 3 Leigh, 450-491. 

The devise to which these doctrines are to be applied is a 
devise ‘‘in trust for such purposes as my executors consider 
promises to be most beneficial to the town and trade of Alex- 
andria.”’ 

The principal classes in every seaport town are professional 
men, manufacturers, including handicraftsmen, navigators, and 
traders, or men whose business it is to buy and sell for profit. 
The testator was himself a trader, and the fair inference from 
the fact that he mentions that class only is, that he intended 
that they should be specially benefited. But how and to 
what extent they were to be preferred, the testator has omitted 
to say. In this respect, then, the devise is vague and uncer- 
tain. But, waiving this discrimination between the traders and 
the people in general, it has been shown that the people, and 
not the ‘Common Council” of Alexandria are the real benefi- 
ciaries. It has been shown that the testator intended to ex- 
clude the Common Council from all agency in the trust, and 
from all benefit. The Common Council could act only as trus- 
tees, and that office is filled by the executors. 

It is a fatal objection to this trust, therefore, that there is no 
beneficiary capable of filing a bill against the trustees to enforce 
the trust. The people and traders of Alexandria were a con- 
tinually fluctuating body of men, incapable, on the plainest and 
most elementary principles, of instituting and carrying on a suit 
in law or in equity. 

But suppose that this uncertain and ever-changing body, 
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that ‘the Common Council,” or any conceivable representative 
of the beneficiaries, were permitted to exhibit a bill against the 
trustees for relief. How could they, under this devise, define 
the relief to be given to them? Or, if they asked for general 
relief only, how could the court, under this devise, undertake 
to define the relief to which the beneficiaries were entitled ? 
The mode of applying the fund to their benefit is left to-the 
absolute and unlimited discretion of the trustees or executors. 
Could the court decree that the fund should be invested in 
stocks, and the proceeds applied to the diminution of the poor- 
rates? Could the court decree that a portion of the principal 
or accruing interest should be lent to young traders just enter- 
ing into business, and another portion to embarrassed traders, 
who could give good security to repay the loan? Could the 
court decree that the whole fund should be applied to the ex- 
tinguishment of so much of the debt of the corporation? Or 
is there any other conceivable appropriation of the fund or its 
interest which would not be liable to the overruling objection 
of the trustees, “that they do not consider such appropriation 
as promising to be most beneficial to the town and trade of 
Alexandria” ? 

Suppose that, to get clear of this difficulty, the court were 
to order the trustees to report to the court such a scheme as 
promises in their opinion to be most beneficial to the town and 
trade of Alexandria, and that the trustees were to disregard the 
order? What would be ‘the remedy? Could the court do 
more, as against them, than annul the powers of the trustees, 
and take the fund out of their hands? Suppose that this were 
done. The question would still recur, What is to be done with 
the fund ? 

And how would the court relieve itself from this difficulty ? 
Why, simply by referring to one of its canons, laid down by 
Judge Story in his Equity Jurisprudence, $ 979, a, — ‘‘ Courts 
of equity carry trusts into effect only when they are of a certain 
and definite character.” And to another canon laid down by 
the same jurist, in $ 979, 6, that when such uncertain and in- 
definite trust is created by a will, the property passes to the 
next of kin or heir at law. 

So in the case of Morice v. Bishop of Durham, 10 Ves. 542, 
the Lord Chancellor said, — “It was the intention of the testa- 
trix to create a trust; and the object, being too indefinite, has 
failed. 'The consequence of law is, that the trustee takes the 
property upon trust, to dispose of it as the law will dispose of 
it. I think, therefore, the decree is right.” The Master of the 
Rolls had decreed a distribution of the trust fund among the 
next of kin. 
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Mr. Cooke then contended that the devise could not be sus- 
tained by being brought within the doctrine of “charities,” 
because the courts in England would only protect those chari- 
ties specially enumerated in the statute of 43d Elizabeth, with- 
in which classes this devise could not be included. 2 Story’s 
Eq. $ 1160; 2 Fonbl. Eq., Book 2, part 2, ch. 1, note 5; 
2 Story’s Eq. $$ 1155-1158, 1183, and authorities there 
cited. 

Mr. Cooke then examined how far the release was binding 
upon Wheeler, and commented on the following circumstan- 
ces : — 

1. The straitened circumstances of William Wheeler. 

2. The knowledge in the executors of his straitened circum- 
stances. 

3. The shortness of the notice to the heir at law of the in- 
tended probate. 

4. The preliminary conference with Mr. Smith, in which 
that gentleman “spoke much and earnestly of the inevitable 
delay and vexation of a suit.” “The will would be thrown in 
chancery, where it would remain for years.” ‘ A course might 
be taken by which expense and delay might be avoided.” 

5. Mr. Taylor, at the conference, said that there was but one 
opinion in the bar, and that was in favor of the validity of the 
devise. 

6. Mr. Taylor said his own opinion was, that the devise in 
question was a legal and valid disposition of the residue of the 
estate. ‘When your orator, now greatly disheartened, inti- 
mated, deferentially, that he had taken up a contrary opinion, 
Mr. Taylor said that he admitted that in Pennsylvania such a 
devise would not be good, but that it was good under the old 
law of Virginia, as it existed at the time of the cession of the 
town of Alexandria by Virginia, which law was the law of 
the ‘County of Alexandria up to the time of Bennett’s death.” 

7. An undoubting confidence was expressed in the ultimate 
result of the suit. But, “to avoid the delay of a lawsuit, they 
were willing to pay for a release of your orator’s claim, how- 
ever untenable and desperate.’ (Substance stated, and not the 
words used. ) 

8. That Mr. Taylor was a man of ‘“ commanding intellect,” 
and the plaintiff “entertained for him an habitual and profound 
respect.” 

9. That plaintiff, ‘“ having no distinct or settled views of the 
legal question thus suddenly forced upon him, or time to form 
any, —fevered by a rapid journey, —his spirits depressed by 
the recent death of his last kinsman, to whom he had been ten- 
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derly attached, —and flurried ‘and confused by the magnitude 
of the question he was called on to decide, and the necessity of 
deciding it at once, —felt himself wholly overpowered, and 
strongly inclined to succumb to the views so forcibly presented 
to him. And these views were, moreover, recommended to his 
favorable consideration by the offer, so tempting to a man in his 
situation, of a large sum of money without delay or further 
trouble.” 

10. “Your orator was given to understand that the will 
would and must be offered for probate on the next day.” 

11. It was impossible, in the time allowed him, to obtain 
counsel. ‘ He was, therefore, compelled to decide, without the 
aid of counsel, whether he would make the legal validity or 
invalidity of the devise the basis of his action; and being en- 
tirely in the dark, he concluded that the only safe course was 
to consider the devise void, and take what he could get for a 
release.” 

12. It was under this duress of circumstances that he agreed 
to release his whole interest of $25,000. 


Mr. Justice McLEAN delivered the opinion of the court. 

This controversy arises under the last will and testament of 
Charles Bennett, late of Alexandria. After making a number 
of specific bequests, the testator declares, — ‘The residue of 
my estate is left in trust of Hugh Smith, Robert I. Taylor, and 
Phineas Janney, for such purposes as they consider promises to 
to be most beneficial to the town and trade of Alexandria. If 
any difficulty occurs in construction as to any of my bequests, 
R. I. Taylor is especially charged to give said construction.” 
Smith, Taylor, and Janney were appointed executors. 

In a codicil the testator declares, —‘“‘ Now in the inclosure I 
leave the residue of my estate, after paying all bequests and ap- 
propriations, to some disposition thereof which my executors 
may consider as promising most to benefit the town and trade 
of Alexandria. Now I leave the same entirely to their dispo- 
sition of it, in such manner as appears to them promises to 
yield the greatest good.” 

The complainant, William Wheeler, is next of kin and heir 
at law to the testator. He filed his bill to set aside the above 
devise, and also the compromise he made with the executors, 
under the impression that the devise was valid. 

On reading the above residuary disposition of his estate, we 
cannot but observe the fact, that the testator had no settled pur- 
pose as to the mode of applying his bequest to “ benefit the 
town and trade of Alexandria.”” The town and trade of any 
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commercial city are closely connected, and whatever shall 
benefit the one will advance the interest of the other. These 
interests are inseparably blended; but they were treated by the 
testator as distinct objects of his solicitude and bounty. Per- 
haps no matter could give rise to a greater diversity of opinion, 
than that which is involved in this devise. Shall the objects 
of the testator be most advanced by extending the lines of in- 
ternal communication connected with the town, such as turn- 
pike roads, railroads, or canals; or by improving and extending 
the wharves and warehouses of the city; or by deepening the 
harbour and removing obstructions to navigation ; or by loan- 
ing the capital to men engaged in commerce; or by aiding 
some other enterprise beneficial to the trade and town? Shall 
the bounty be limited to our own citizens, if foreigners shall do 
more than they, to carry out the expressed objects of the tes- 
tator ? 

Under this devise, how can a court of chancery correct an 
abuse of the trust? By what means shall it ascertain the mis- 
application of the fund? There is nothing to restrain the dis- 
cretion of the trustees, or to guide the judgment of the court. 
If the trust can be administered, it must be administered at the 
will of the trustees, substantially free from all legal obligation. 

But before we pronounce on the character of this trust, it is 
important to know by what law it is governed. Is the com- 
mon law of England in relation to charities, as modified and, 
enlarged by the statute of the 43d of Elizabeth, in force in 
Virginia? Charities have been administered, both at common 
law and in chancery, from an early period of English jurispru- 
dence. But the earlier decisions in that country are often in- 
consistent, and of no great weight of authority. The preroga- 
tive of the king was invoked as parens patrie where the char- 
ity was indefinite, and a most liberal construction was given to 
the act of the 43d of Elizabeth; and under these influences a 
system has grown up in England favorable to the policy of 
charitable bequests. So far has this policy been carried, that 
where the devise has been uncertain or impracticable, it has 
been sustained in some instances by what was supposed to be 
the intent of the testator, or by approaching as near to it as 
practicable. 

It would seem from the preamble to the statute of Elizabeth, 
that its object was mainly to institute a remedy where the 
charitable intent of the founders had not been carried out, by 
reason of frauds, breaches of trust, and negligence in those that 
should pay, &c. All the objects specified in that statute are 
denominated charities, though they embrace “the repairing of 
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bridges, ports, havens, causeways, churches, sea-banks, high- 
ways,” &c. ‘There are some cases of charity, from their na- 
ture, though not specified in the statute. 

Whether this policy has been wisely cherished by the Eng- 
lish government is not a matter for our consideration. Char- 
itable bequests, from their nature, receive almost universal com- 
mendation. But when we look into the history of charities in 
England, and see the gross abuses which have grown out of 
their administration, notwithstanding the enlarged powers of 
the courts, aided by the prerogative of the sovereign and the 
legislation of Parliament, doubts may be entertained whether 
they have, upon the whole, advanced the public good. 

When this country achieved its independence, the preroga- 
tives of the crown devolved upon the people of the States. 
And this power still remains with them, except so far as they 
have delegated a portion of it to the Federal government. The 
sovereign will is made known to us by legislative enactment. 
And to this we must look in our judicial action, instead of the 
prerogatives of the crown. ‘The State, as a sovereign, is the 
parens patrie. 

The common law, it is said, we brought with us from the 
mother country, and which we claim as a most valuable herit- 
age. This is admitted, but not to the extent sometimes 
urged. The common law, in all its diversities, has not been 
adopted by any one of the States. In some of them it has been 
modified by statutes, in others by usage. And from this it ap- 
pears that what may be the common law of one State is not 
necessarily the common law of any other. We must ascertain 
the common law of each State by its general policy, the usages 
sanctioned by its courts, and its statutes. And there is no sub- 
ject of judicial action which requires the exercise of this dis- 
crimination more than the administration of charities. No 
branch of jurisprudence is more dependent than this upon the 
forms and principles of the common law. 

In this view, we must look to the laws of Virginia as govern- 
ing this bequest. Alexandria was ceded to the Union by Vir- 
ginia in 1801, but the laws of that State, as they then existed, 
remained in force over the ceded territory. It has since been 
retroceded to Virginia. By an act of the Virginia Legislature 
in 1789, followed by one in 1790, a commission was appointed 
on English statutes, and in the act of 1792 all English statutes 
then in force were declared to be repealed ; “ the Legislature re- 
citing that, at that session, it had specially enacted such of them 
as appeared worthy of adoption.” The statute of the 45d of 
Elizabeth, if it ever was in force in Virginia, was repealed by 
the above act. 
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Some of the principles applicable to this case were consid- 
ered by this court, in the Baptist Association v. Hart’s Ex’rs, 
4 Wheat. 1. Hart, a citizen of Virginia, made his will, which 
contained the following bequest : — ‘Item, what shall remain 
of my military certificates at the time of my decease, both prin- 
cipal and interest, I give and bequeathe to the Baptist Associa- 
tion that for ordinary meet at Philadelphia annually, which I 
allow to be a perpetual fund for the education of youths of the 
Baptist denomination, who shall appear promising for the min- 
istry, always giving a preference to the descendants of my 
father’s family.” In that case, the court held that “ charitable 
bequests, where no legal interest is vested, and which are too 
vague to be claimed by those for whom the beneficial interest 
was intended, cannot be established by a court of equity, either 
exercising its ordinary jurisdiction, or enforcing the prerogative 
of the king as parens patria, independent of the statute 43d 
Elizabeth.”” And it was said the statute of 43d Elizabeth had 
been repealed in Virginia. 

In the case of Gallego’s Ex’rs v. The Attorney-General, 3 
Leigh, 450, the court held that “ the English statute of charit- 
able uses, 43 Elizabeth, having been repealed in Virginia, the 
courts of chancery have no jurisdiction to decree charities 
where the objects are indefinite and uncertain.” 

‘Tf a trust be created in a party, but the terms by which it is 
created are so vague and indefinite that courts of equity cannot 
clearly ascertain either its objects or the persons who are to 
take, then the trust will be held entirely to fail, and the prop- 
erty will fall into the general funds of the author of the trust.” 
Story’s Eq. Jur., $§ 979, a. ‘So, where a testatrix bequeathed 
the residue of her estate to her executors, ‘upon trust to dis- 
pose of the same at such times, and in such manner, and for 
such uses and purposes, as they shall think fit, it being my 
will that the distribution thereof shall be left to their discre- 
tion,’”’ it was held to be void for uncertainty. Ibid., $ 979, b. 

In Wright v. Atkyns, 1 Turn. & Russ. 157, Lord Eldon said, 
‘that in order to determine whether a trust of this sort is a trust 
which a court of equity will interfere with, it is matter of ob- 
servation, first, that the words should be imperative ; secondly, 
that the subject must be certain; and thirdly, that the object 
must be as certain as the subject. This principle is also strong- 
ly illustrated in the case of Wood v. Cox, 2 Mylne & Craig, 
684; 10 Leigh, 147. 

In Morice v. The Bishop of Durham, 10 Ves. 521, where a 
bequest “in trust for such objects of benevolence and liberality 
as the trustee in his own discretion shall most approve, cannot 
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be supported as a charitable legacy ; and is therefore a trust for 
the next of kin.”” This was under the statute of 43d Elizabeth. 
The court said, “The trust must be of such a nature that 
the administration of it can be reviewed by the court ; or if the 
trustee die, the court itself can execute the trust.’”’ And the 
court remark, in regard to the case before them, ‘‘ The trustee 
takes not for his own benefit, but for purposes not sufficiently 
defined to be controlled and managed by this court.” 

The case of Vidal v. Girard’s Ex’rs, 2 How. 127, was de- 
cided under the law of Pennsylvania. The court say, “It has 
been decided by the Supreme Court of Pennsylvania, that the 
conservative principles of the statute of Elizabeth have been in 
force in Pennsylvania by common usage and constitutional rec- 
ognition.” 

In a late case in Virginia, not yet reported, of Brand’s Adm’r 
v. Brand et al., the following devise was held to be void : — 
“Third, I give to the Rev. W. J. Plummer, D. D., the residue 
of my estate, both real and personal, in trust for the board of 
publication of the Presbyterian Church in the United States.” 

_From the principles laid down in tlie above cases, it is clear 
that the devise under consideration cannot be sustained. A 
trust is vested in the executors, but the beneficiaries of the 
trust are uncertain, and the mode of applying the bounty is in- 
definite. It is argued that the testator intended to give to the 
town of Alexandria, in its corporate capacity, the residuum of 
his estate. But he did not so express himself. On the con- 
trary, it clearly appears that the executors were made the re- 
positories of his confidence, and the only persons who were 
authorized to administer the trust. The cestui que trusts were 
the town and the trade of the town. It would be difficult to 
express in more indefinite language the beneficiaries of a trust. 
How can a court of chancery administer this trust. On what 
ground can it remove the trustees for an abuse of it. The dis- 
cretion of the trustees may be exercised without limitation, ex- 
cepting that the fund must be applied for the benefit of the 
trade and town of Alexandria. And if the application of the 
fund be, however remotely, connected with the objects of the 
trust, the judgment of the court could not be substituted for 
the discretion of the trustees. It is doubtful whether so vague 
a bequest could be sustained under the 43d of Elizabeth. 
Without the application of the doctrine of cy-pres, it could not 
be carried into effect. In Virginia charitable bequests stand 
upon the same footing as other trusts, and consequently require 
the same certainty as to the objects of the trust and the mode 
of its administration. 

















JANUARY TERM, 1850. 81 





Wheeler v. Smith et al. 





But the defendants insist, that the right of the complainant 
was compromised and finally settled, which is shown by a 
writing under seal, and under which they paid to him twenty- 
five thousand dollars. ‘The. complainant prays that this agree- 
ment may be set aside as inoperative and void. 

It appears from the bill, that the complainant resides in the 
State of Pennsylvania, and that so soon as he could raise the 
means of paying his expenses, after he heard of the death of 
his uncle, he came to Alexandria. He had an interview with 
the executors, and stated to them his determination to test the 
validity of the will, so soon as he should be able to employ 
counsel. This was before the probate of the will. Mr. Smith, 
one of the executors, expressing great kindness for him, was 
anxious to avoid a lawsuit. He did not fear the result, as the 
executors had been advised by counsel in whom they had con- 
fidence, that the will was valid. He represented the vexations, 
delays, and expenses of a lawsuit, and intimated to the com- 
plainant that the executors were willing to pay a sum of money 
to him if the matter could be compromised. 

It appears that the complainant had been prodigal in his ex- 
penditures, and that, notwithstanding the provisions for his 
support which had been made for him by his uncle, he was 
without means and embarrassed. When the interview took 
place which led to the compromise, the complainant again ex- 
pressed his conviction that the will was not valid, and declared 
that he should try its validity by legal proceedings. Mr. Tay- 
lor, one of the executors, was a distinguished lawyer, a man of 
high standing, and in whom the complainant reposed the great- 
est confidence ; he represented to the complainant that he had 
sundry written opinions of counsel in favor of the legal validity 
of the residuary devise, which he offered to show to him. His 
conversation conveyed to the complainant “ the clear and dis- 
tinct impression, that there was but one opinion among the 
lawyers consulted, and that they were unanimous in favor of 
the validity of the devise.” The complainant asked Mr. Tay- 
lor to state his opinion on the subject. He observed, that the 
complainant should not have asked him, but his opinion was, 
“that the devise in question was a legal and valid disposition 
of the residue of the estate.””’ At the same time, he admitted 
that in Pennsylvania such a devise would not be good; but 
that it was good under the old law of Virginia. 

The complainant alleges that he had no settled views of the 
legal question, and being disheartened by the circumstances 
under which he was placed, he yielded to the compromise. 
He had but little time for reflection, and none to advise with 
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counsel ; and at last he came tod the conclusion to consider the 
devise valid, and take what he could get for a release. 

Under these circumstances, the complainant agreed to the 
compromise. It stated the residuary devise, and that its valid- 
ity had been controverted by the complainant. That “the 
said executors, taking on themselves the burden of the execu- 
tion of said will, and of the trusts aforesaid, and the said Wil- 
liam Wheeler, to avoid the delay and expense of litigation, and 
finally to settle and adjust all doubts and difficulties which 
might arise on the effect of said will, so as to leave the said ex- 
ecutors to execute the same without delay or impediment, have 
agreed on the following terms of compromise.” 

Ist. That twenty-five thousand dollars shall be paid to the 
complainant. 2d. That the executors shall release to him all 
claims to any property, real or personal, conveyed or settled on 
complainant by the testator in his lifetime. 3d. That the 
complainant shall release to the executors “all his claims, in 
law or equity, to the estate, real and personal, devised and be- 
queathed, or intended to be devised or bequeathed, by the said 
Charles Bennett by his said will, to be held and disposed of by 
the said executors in the manner in and by the said will pre- 
scribed. And that the said executors shall be at liberty, if any 
specification of the objects to which the residuary fund is to 
be applied be thought necessary, to apply the same to aid in 
finishing the, Alexandria Canal, &c., and to subscribe to any 
railroad or other roads communicating with the said town; to 
any or to all of the above purposes, in such way as the said 
executors, or the survivors, may think most conducive to the 
prosperity and welfare of the town,” &c. 

The complainant, it seems, had studied law, but it is mani- 
fest from the facts before us, that he was but little acquainted 
with business, was an inefficient and dependent man, easily 
misled, especially by those for whose abilities and characters 
he entertained a profound respect. From the high character 
of the executors, no one can impute to them any fraudulent in- 
tent in this transaction. Looking to what they considered to 
be the object of the testator, they felt themselves authorized, if 
not bound, to effectuate his purposes by making this compro- 
mise with his heir at law. They had no personal interest be- 
yond that which was common to the citizens of Alexandria. 
And we admit that they may have acted under a sense of duty, 
from a misconception of their power under the will. 

But in making the compromise, the parties did not stand on 
equal ground. ‘The necessities and character of the complain- 
ant were well known to the executors. Having the confi- 
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dence expressed in the validity of the devise, they could hardly 
have felt themselves authorized to pay to the complainant 
twenty-five thousand dollars for the relinquishment of a pre- 
tended right. Nor could they have deemed it necessary, in 
the agreement of compromise, substantially to constitute him 
the donor of the munificent bequest to the town and trade of 
Alexandria. 

We are to judge of this compromise by what is stated in the 
bill, the facts being admitted by the demurrer. And it appears 
to us that the agreement, under the circumstances, is void. It 
cannot be sustained on principles which lie at the foundation 
of a valid contract. The influences operating upon the mind 
of the complainant induced him to sacrifice his interests. 
He did not act freely, and with a proper understanding of his 
rights. 

The decree of the Circuit Court is reversed, the demurrer 
overruled, and the cause remanded for further proceedings. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the County of Alexandria, 
and was argued by counsel. On consideration whereof, it is 
now here ordered, adjudged, and decreed by this court, that the 
decree of the said Circuit Court in this cause be, and the same 
is hereby, reversed, with costs, and that this cause be, and the 
same is hereby, remanded, for further proceedings to be had 
therein in conformity to the opinion of this court. 





Tue Unitep States, APPELLANTS, v. Ext R. Price, Executor oF 
JosepH ARCHER. 


SaME v. SAME. 


Where there were joint and several bonds given for duties, and the United States 
had recovered a joint judgment against all the obligors, and then the surety died, 
it was not allowable for the United States to proceed in equity against the executor 
of the deceased surety for the purpose of holding the assets responsible. 


THeEse two cases were brought up, by appeal, from the Cir- 
cuit Court of the United States for East Pennsylvania, sitting 
as a court of equity. 


The United States filed a bill on the equity side of the 
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court at October term, 1843, against the executors of Joseph 
Archer, deceased, claiming to recover from the estate of said 
Archer the amount of certain duty bonds, or part thereof. The 
two cases were alike, except that in one the bonds were signed 
by Mifflin and Archer, and in the other by Mifflin, Archer, and 
one Foster. This made some difference in the argument of 
the cases; but the point upon which the court rested its decis- 
ion was common to both cases, and renders it unnecessary to 
notice this difference further. 

There was no controversy about the facts in the case, which 
were these. 

In 1828, James L. Mifflin was the owner and importer of 
three invoices of goods by the ship Nassua, from Canton, to the 
port of Philadelphia, and said Mifflin duly entered them in the 
custom-house. Bonds to the United States for the payment of 
the duties, under the then existing law, were executed by the 
said James L. Mifflin, the owner and importer, as the principal 
debtor, and William Foster and Joseph Archer as sureties. 
The bonds were joint and several, and in the usual form. 

In 1829, the United States obtained judgments against all 
the obligors (Mifflin, Foster, and Archer, then living) in these 
bonds, upon their joint responsibility, in a suit at law in the 
District Court of the United States for the Eastern’ District of 
Pennsylvania. The judgments were against them jointly, and 
no process issued against them severally at any time. 

In 1840,‘William Foster, a co-defendent in the judgments 
and a co-security in the original bonds, after his release by the 
United States (1833), died insolvent. 

On September 28, 1841, Joseph Archer, the co-defendent in 
these judgments and a co-security in the original bonds, died, 
and his executor is the defendant in this proceeding in equity. 

James L. Mifflin, a co-defendent in these judgments and the 
principal in the original bonds, was surviving at the date of the 
filing of this bill and the decree. 

The bill, after setting forth the execution of the bonds by 
Mifflin and Archer, and the recovery of the judgments against 
them, charges that Mifflin, at the time, and long before the 
death of Archer, was utterly insolvent and unable to pay his 
debts ; that he had been discharged as an insolvent debtor un- 
der the insolvent acts of Pennsylvania, before the death of 
Archer, and since that event he had been discharged as a bank- 
rupt, under the act of Congress passed in 1841, to establish a 
uniform system of bankruptcy throughout the United States. 
The bill further charges that Archer, in his lifetime, and at the 
time of his decease, being seized of real estate and possessed 
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of a very considerable personal estate, made his last will, and 
departed this life on the 24th of September, 1841, leaving the 
same unrevoked, and appointing the defendant his executor, as 
set forth in the bill. And the complainants aver that the whole 
of the principal sums, with arrears of interest, and costs of the 
said bonds and judgments, are still due and payable to the 
United States, and that by law and equity they are entitled to 
be paid out of the assets of Archer’s estate, in preference to all 
other creditors, legatees, or devisees, and charge that the execu- 
tor has been selling and disposing of the estate, and wasting the 
same, to their injury and loss, and in derogation of their rights. 
After certain interrogatories, the United States therefore pray, 
that an account may be taken of the amount due them for 
principal, interest, and costs; and also an account of the per- 
sonal estate of the testator, which came to the hands of Price 
and Bispham, as executors, and to the hands of Price since the 
discharge of Bispham as executor; and that they shall be de- 
creed to pay to the United States what shall appear to be due 
and owing to them out of the testator’s personal estate, in a due 
course of administration. And in case the same shall be insuf- 
ficient for the purpose, then, out of the real estate of which the 
testator died seized, to make good any such deficiency; and 
that the right of the United States to a preference in payment 
out of the said assets, estate, and effects, and the proceeds 
thereof, may be decreed and established, and for further relief. 

The answer admitted the execution of the bonds, and aver- 
red that Mifflin was principal and Archer surety. It admitted 
also the sufficiency of assets and the facts stated above, sub- 
mitting the case to the judgment of the court upon them. 

In October, 1846, the cause came on to be heard upon bill, 
answer, and exhibits, when the Circuit Court dismissed both 
bills. 

An appeal from this decree brought the cases up to this court. 


They were argued by Mr. Johnson (Attorney-General), for 
the appellants, and by Mr. Miles, for the appellee. 


Mr. Johnson, for the United States, made several points, but 
as the decision of the court turned upon a single one, it is only 
necessary to notice that one, viz. :— 

Il. That the bonds were several as well as joint, and each 
obligor was therefore responsible for the whole debt; and that 
the joint judgments upon the bonds did not, for the purposes of 
the present cases, take from the United States the right to con- 
sider the estate of Archer as responsible for the whole debt, 
which they could have done before judgment. United States 

VOL. IX. 8 
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v. Cushman, 2 Sumner, 434, atd cases therein cited; Jackson 
». Thorpe, 2 Younge & Collyer, 562. 


Mr. Miles, for the appellee, made the following points : — 

1. The judgment having been obtained against the obligors 
jointly, the severalty of the original obligation is determined 
by the act of the plaintiffs, and the bond is merged in the 
judgment. If two or more are bound jointly and severally, 
the obligee may elect to sue on either the joint or several obli- 
gation, and if he elects the former, and proceeds to judgment, 
he cannot afterwards proceed on the latter. 

“Tt is at the election of the obligee to consider such a bond 
either as a joint or several one.” 

Pitman on Principal and Surety, 85; Higgens’s case, 6 
Coke, 44; Putt v. Rawsterne, Poll. 641; Brown v. Wootten, 2 
Vent. 348; Minor v. Mechanics’ Bank, 1 Pet. 73; Downey ». 
Bank, 13 S. & R. 288; Walter v. Ginrich, 2 Watts, 204; 
Reed v. Garvin’s Ex., 7 8. & R. 355; McFall v. Williams, 
28S. & R. 280; Stoner v. Strornan, 9 Watts & S. 88; U. 
States v. Thompson, 1 Gilpin, 622 (case of duty bonds) ; Ken- 
nedy v. Carpenter, 2 Wharton, 364; U. States v. Cushman, 2 
Sum. 310; 1 Saund. 291, note; Cro. Jac. 73; 1 Chit. Pl. 35; 
Com. Dig., Action, K. 4; 5 Bac. Abr., Obligation, D. 4; 3 T. 
R. 782; Hurlstone on Bonds, 98; 2 Lev. 228; 1 Ves. & 
B. 65. ' 

Per C. J. Tilghman: — “A joint and several obligation 
may be proceeded on either as a joint or several contract, at the 
choice of the obligee. Having treated it as joint, he cannot 
afterwards consider it several.” This, although but one be 
served, and judgment against him only. 

Per Kennedy, J. : — ‘It cannot be questioned that the judg- 
ment obtained against the obligors, in an action brought against 
them jointly, merged the bond, so that no subsequent action 
against the obligors, either jointly or severally, could be main- 
tained thereon.” 

This doctrine is impliedly admitted by Mr. Justice Story, in 
the proceeding at law before him. 

2. The result of this is: — 

1. The bond being merged in the joint judgment, the plain- 
tiffs, up to the time of its rendition, had “a remedy in law.” 
That remedy continues against the survivor. Hence no equity 
jurisdiction. 

2. If it were that an obligee, who has obtained a joint judg- 
ment against all the obligors, might afterwards sue them or 
their representatives severally, the plaintiffs have a “remedy at 
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law,” and cannot invoke the aid of a court of equity. The 
basis of the bill is, that the plaintiffs have no remedy at law. 

3. On the rendition of the joint judgment, Mifflin and Archer 
stood in the relation of joint contractors or judgment debtors, 
with all the incidents thereto appertaining in law and equity. 
Among them are, — 

1. Acceptance of a judgment against one ; a discharge of the 
others. 

2. Release of one discharges all. 

3. The death of one joint debtor discharges his estate (ex- 
cept by statutory lien on real estate, which is not the case 
here), casts the burden on the survivors, and the remedy at law 
is only against the survivors. 

4. Other matters occurring after the rendition of the judg- 
ment (see propositions which follow), discharged the right 
against the estate of Joseph Archer, and for want of right there 
was no remedy either in law or equity. 

At law, the death of Joseph Archer, a co-debtor in the joint 
judgment, after its rendition, discharged his assets, and no ac- 
tion at law lay against his executor, upon the bond, being 
merged in the judgment, or upon the judgment itself, the only 
proceeding at law being against the surviving defendant therein. 

1. The plaintiffs’ bill impliedly assumes this as to the rem- 
edy, or otherwise they could not come into equity at all. 

2. The plaintiffs’ right in law against the assets of the de- 
cedent is ipso facto by the death defeated. And to this point 
are all the authorities. 

Per Kennedy, J.: —“ That one of two joint debtors dying 
is thereby discharged, both in person and estate, at law, from 
the payment of the debt, is too well established to be con- 
troverted.” (Only exception, case of special lien on lands, 

ost. ) 

: U. States v. Cushman, 2 Sum. 310; Reed v. Garvin’s Ex., 7 
S. & R. 357; Lompton v. Collingwood, 4 Mod. 315; 4 How. 
77; Kennedy v. Carpenter, 2 Whart. 364; Towers v. Moor, 
2 Vern. 99; Foster v. Hooper, 2 Mass. 572; Lang v. Keppele, 
1 Binn. 123; Smart v. Edson, Lev. 30; 2 Saunders, 51, 148, 
a, note 4; Thomas Raymond, 26; 1 Sid. 238; Stat. West. 
2d; Stiles v. Brock, 1 Barr, Pa. St. Rep. 215, and all the cases 
collected therein as to special lien on realty by judgment, cre- 
ated by statute. 

Note. — There is a class of cases which do not interfere with 
this proposition, and are clearly distinguishable. These are to 
the effect, that, where a joint judgment is obtained against more 
than one defendant, —and by statutes in England and many of 
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the United States, such judgment is a specific lien on the lands 
or realty of all the defendants, for various periods, — in such case 
a scire facias may be issued, to have execution of the lands of 
a deceased defendant in the hands of executors, terre-tenants, 
heirs, or devisees, by force of the special statutory provision. 
This may be coupled with a scire facias, to have execution 
against the goods of the surviving defendants ; but the person- 
alty and general assets or estate of the deceased defendant are 
discharged by his death. 

In the present case there was no such specific statutory lien. 
There was no real estate of Joseph Archer deceased to bind by 
lien by the judgment in which he was a joint defendant at the 
time of his decease. 

This is a case purely of general assets, and personalty unfet- 
tered by any statutory lien, and wholly subject to the general 
rule, as set forth in this proposition. 

In equity, the right and remedy are extinguished, as well as 
at law, against the estate and assets of Joseph Archer deceased, 
by reason of his (a joint debtor and surety’s) death. 

1. In general, if the right against decedent’s estate is dis- 
charged at law, it must be in equity, because equity creates no 
other right in favor of a claimant, or liability on the part of 
those against whom the claim is made, than exists by general 
law. The distinction between law and equity merely applies 
to the remedy or its form, and not to rights or duties. 

2. But what is conclusive, Joseph Archer was a mere surety, 
in no wise personally benefited by the consideration of the 
original transaction, bound only by the original bond and the 
judgment thereon, who was under no moral obligation to pay ; 
there being no question (in the sense of equity) of accident, 
fraud, or mistake, and the legal liability of his estate was gone. 

The pleadings in this case assume these as facts. 

The acts of Congress distinguish between principal and 
surety, both before and after judgment against them. 

After the judgments (rendered in 1829), the plaintiffs rec- 
ognized, by the release of Foster in 1833, Archer as a mere 
surety. 

Independent of this, and the provisions of the acts in gen- 
eral, the relation of the principal and surety, after judgment, 
exists as to third persons. 

In such case, then, equity will give no relief against the rep- 
resentatives or the estate of the deceased surety, and so are 
all the authorities, except the hastily considered Circuit case 
in 2 Sumner. Commonwealth v. Haas, 15 8. & R. 252; Potts 
v. Nathans, 1 Watts & Serg. 158. 
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In Hunt v. Rousmanier, 1 Peters, 16, (referring to a class of 
cases hereinafter mentioned,) the court say, ‘ Equity has af- 
forded relief against the representatives of a deceased obligor 
in a joint bond given for,money lent to both the obligors, al- 
though such representatives were discharged at law. The 
principle upon which these cases manifestly proceed is, that, 
the money being lent to both, the law raises a promise in both 
to pay, and equity considers the security of the bond as being 
intended by the parties to be coextensive with this implied 
contract by both to pay the debt.” 

In Waters v. Riley, 2 Harr. & Gill, 310, the Court of 
Appeals of Maryland say that the rule is, ‘‘ When the remedy 
at law is gone, chancery will not revive it, in the absence of 
any accident, fraud, or mistake; to which the case of a bond 
where all are principals has been held to be an exception, each 
being equally benefited, and under an equal moral obligation 
to pay the debt, independent of the bond, to which equity re- 
lates back, when the remedy on the bond at law is gone. But 
in case of a surety who is bound only by the bond itself, and 
is not under the same moral obligation to pay, equity will not 
interfere to charge him beyond his legal liability.” 

The Supreme Court of Pennsylvania, per C. J. Tilghman, 
say, of all the cases cited in reference to this question, ‘So far 
from establishing any principle by which the estate of the de- 
ceased obligor, a bare security, can be charged in equity, they 
rather prove that it should be discharged, because in none of 
them has the estate of the obligor who died first been charged, 
unless he might fairly be considered as a principal, who derived 
benefit from the money for which the bond was given, thus 
establishing a distinction between principal and security.” 
Weaver v. Shryrock, 6 8. & R. 266. (Equity principles were 
always a part of the law of Pennsylvania, administered through 
common law forms.) Same point. ‘ The obligation between 
C. & B. to the bank being joint, it cannot be questioned but 
that at law the obligation at the death of C. survived against 
B., and the estate of C. became thereby discharged from all 
liability on account of it. Had C. derived any benefit or ad- 
vantage’ by having received the money, or any portion thereof, 
the bank might then have had a claim in equity, &c. But 
C. & B. appear to have derived no advantage whatever from 
the advancement of the money or creation of the debt, and are 
therefore in equity as mere sureties; consequently the bank 
can have no claim, founded upon equitable principles, against 
the estate of C., after his death, for the payment of the money.” 
Kennedy v. Carpenter, 2 Whart. 361, and the cases therein re- 
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viewed. Same point. “A well-considered case,” says C. J. 
Tilghman, in Weaver v. Shryock. 'The,decree of the chan- 
cellor, who had granted relief to the obligee against the execu- 
tor of the deceased obligor, the survivor being insolvent, was 
reversed in the Court of Appeals of Virginia. Harrison v. 
Field’s Executors, 2 Wash. 136. 

Bearing in mind the distinction in case of joint debts be- 
tween the principal, who had consideration and advantage, and 
the estate of a deceased mere surety, who in his lifetime had 
none, all the cases (with a single exception) are confirmatory 
of this proposition in principle. Story’s Eq. $$ 162, 163, 164, 
676; Primrose v. Bromley, 1 Atk. 90; Simpson v. Vaughan, 
2 Atk. 31; Bishop v. Church, 2 Vesey, 101, 371; Devaynes 
v. Noble, 1 Meriv. 568; Sumner v. Powell, 2 Meriv. 36. 

See the English cases to the point all well collected in Pit- 
man on Principal and Surety, 91 (Law Lib., Am. ed.74). The 
author says, ‘‘ No case has hitherto occurred where equity has 
varied the legal effect so as to charge the surety.” 

An isolated case stands in opposition to all the rest, and it is 
suggested that it was not well considered at Circuit. The 
learned judge, in his Commentaries, also says, “If one of the 
sureties dies, the remedy at law lies only against the surviving 
parties ; but in equity it may be enforced against the represen- 
tative of the deceased party, and he may be compelled to 
contribute to the surviving surety, who shall pay the whole 
debt.” U. States v. Cushman, 2 Sumner, 430, &c. ; 1 Story’s 
Eq. Jur. $$ 475, 497. 

The Supreme Court of Pennsylvania, in commenting on this 
passage say, “In support of this, he (the learned Judge) refers 
to Primrose v. Bromley. By the term ‘sureties’ here, joint 
debtors are merely meant, such as had all derived a benefit 
from the debt, and therefore were bound in equity, on account 
of the beneficial consideration, while living, to pay it ; it could 
not have been used for the purpose of distinguishing mere 
sureties from those for whose benefit the debt was created. 
The authority will not support any other meaning than that 
now suggested.” And so of the authorities relied on in United 
States v. Cushman ; all were cases of principal debtors. Ken- 
nedy v. Carpenter, 2 Whart. 364; 1 Atkyns, 69. 


Mr. Justice GRIER delivered the opinion of the Court. 

As the decision of one of the points raised in these cases 
will rule them both, it will be unnecessary to notice the others. 

The complainant seeks a remedy in equity against the assets 
of a deceased surety, in certain bonds given for duties. The 
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bonds were joint and several, but a joint judgment had been 
recovered on them against all the obligors. The principal in 
the bond survives, but is insolvent. 

The question for our consideration will, therefore, be, 
whether a court of equity will interfere to give a remedy 
against the personal assets of a deceased surety, when the 
remedy at law has been lost by the election of the obligee to 
take a joint judgment on a joint and several obligation. 

The obligation of suretyship arises only from positive con- 
tract. This contract is construed strictly both at law and 
equity, and the liability of the surety cannot be extended by 
implication beyond the terms of his contract. If he contracts 
jointly with his principal, it is a legal consequence known to 
all the parties, that his personal estate will be discharged in 
case he should die before his principal. Such being the law, 
it may be considered as a part of the written condition of the 
bond. And equity will not interfere to extend the liability, as 
against his estate, on the ground that such discharge arises 
from the mere technicalities of the law. 

So, where a surety enters into a joint and several obligation 
with his principal, the obligee and all the parties are supposed 
to be aware of the doctrines of law connected with such securi- 
ties, and to incorporate them therein, as part of the contract. 
The obligee knows that this bond will entitle him to either a 
joint or several judgment, at his election ; he knows also that 
he cannot have both, that his bond is extinguished by his 
judgment, or merged in it, as a security of a higher nature, 
and he knows that, if he elects to take a joint judgment, and 
neglects to have execution levied in the lifetime of the surety, 
his personal estate will be discharged at law. 

Assuming, as we have a right to do, that these known and 
established principles of law form a part of the written con- 
ditions of the bond, it is not easy to perceive how a chancellor 
could interpose in the latter case, more than in the former, 
without disregarding the terms of the contract, and extending 
the liability of the surety beyond the letter and spirit of his 
bond. 

It is true that, in cases of fraud, accident, or mistake, equity 
will relieve as well against the surety as the principal. Thus, 
in case of a lost bond, equity will set it up against a surety, or 
where a bond has been made joint, instead of joint and sev- 
eral, by mistake of ascrivener; but it will require a very clear 
and strong case where a surety is concerned. (3 Russell, 539.) 
On «he contrary, where the parties are joint debtors, and 
there is no surety in the case, equity will reform the bond, on 
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. the mistake presumed from the fact that both are bound in 


conscience to pay, and therefore intended to bind themselves 
severally. 

In the present case, we have no allegation of fraud, accident, 
or mistake. ‘The bill assumes that the legal liability of the 
surety is gone, by coming into equity for relief, and it shows 
affirmatively, that the loss of legal recourse to the assets of the 
surety has resulted from the voluntary election of the obligee 
to extinguish the several remedy on his bond, without any al- 
legation of mistake or surprise. 

“If the obligee of a joint bond by two or more agree with 
one obligor to release him, and do so, and all the obligors are 
thereby discharged at law, equity will not afford relief against 
the legal consequences, although the release was given under a 
manifest misapprehension of the legal effect of it, in relation to 
the other obligors.” (Hunt v. Rousmaniere’s Adm., | Peters, 1.) 

If equity would not interfere in such a case to revive the 
legal obligation, even as against the principal debtor thus un- 
wittingly released, it is difficult to perceive on what principle 
it should interpose to revive an extinguished remedy against a 
surety who is not bound beyond his legal liability, and who 
has been discharged therefrom by the voluntary act of the 
obligee, without any allegation of surprise or misapprehension 
of the law. 

That equity will not hold a surety liable, where he is dis- 
charged at law, seems to be well settled both in England and 
in this country, as a reference to a few of the decisions on this 
subject will fully show. In Wright v. Russel, 3 Wilson, 
530, it is said, ‘that courts of equity are favorable to sure- 
ties, and where they are not strictly bound at law, equity will 
not bind them.” And in Simpson v. Field, 2 Ch. Cas. 22, it 
was held, “that, where a surety is not bound at law, he will 
not be made liable in equity.” In the case of Waters v. Riley, 
2 Harris & Gill, 310, the Court of Appeals of Maryland say, 
* A surety is bound only by the bond itself, and is not under a 
moral obligation to pay; equity will not therefore interfere to 
charge him beyond his legal liability.” The same doctrine is 
established by the Court of Appeals of Virginia, in Harrison 
v. Field’s Ex., 2 Washington, 136, and by the Supreme 
Court of Pennsylvania, in Weaver v. Shryock, 6 S. & R. 206, 
and Kennedy v. Carpenter, 2 Wharton, 361. 

The only case which asserts a contrary doctrine is that of 
United States v. Cushman, 2 Sumner, 426. 

Although, as a Circuit decision, it is not binding in its,au- 
thority upon this court, yet, proceeding from so eminent a 
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judge, it is entitled to high respect. The case is precisely par- 
allel with the present in all its circumstances, and the positions 
there assumed have been urged upon the court in this case, as 
sufficient to entitle the appellant to a decree in his favor. The 
opinion of the court in that case, and the argument of the 
learned counsel for appellant in this, are based on the two fol- 
lowing propositions, to neither of which is this court pre- 
pared to give its assent. 

Ist. “‘ That when a party enters into a joint and several ob- 
ligation, he in effect agrees that he will be liable to a joint and 
a several action for the debt ; and if so, then a joint judgment 
can be no bar to a several suit: that by electing a joint suit, the 
obligee does not waive his right to maintain a several suit ; and 
that a joint judgment is not per se a satisfaction of a joint and 
several contract.”’ 

2d. “That even if the joint judgment could be treated at 
law as a merger of the several obligations, so far from that 
constituting a ground in equity to refuse relief against the as- 
sets of the deceased party, it furnishes a clear ground for its 
interference ; for it is against conscience, that a party who has 
severally agreed to pay the whole debt should, by the mere ac- 
cident of his own death, deprive the creditor of all remedy 
against his assets.” 

Ist. The first of these propositions proves too much for the 
case. For if the surety is still liable at law, the complainant 
has made no case for relief in equity. But the cases cited in 
support of it, viz. Higgens’s case, 6 Coke, 44, and Lechmere v. 
Fletcher, 1 Crompton & Meeson, 623, will not sustain the 
doctrine stated in this proposition. They establish this position 
and nothing more, viz.: — “ That, in case of a joint bond, a 
judgment against one joint contractor would be a bar to an ac- 
tion against another ; but if two are bound jointly and severally, 
and the obligee has judgment against one of them, he may yet 
sue the other.”” The case of Sheehy v. Mandeville, 6 Cranch, 
253, in this court, although sometimes criticized and doubted in 
other courts, goes no farther than to decide, that, where one 
partner is sued severally on a joint or partnership contract, and 
judgment obtained against him, it is no bar to a suit against 
the other, because this contract was not merged in the judg- 
ment, and because the first judgment was founded on a several, 
not a joint, promise. 

But these cases give no countenance to the assertion, “ that 
a joint judgment is not per se a satisfaction of a joint and sev- 
eral bond.” ‘The law on this subject is too well settled to ad- 
mit of a doubt, or require the citation of authorities, that, if two 
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or more are bound jointly and severally, the obligee may elect 
to sue them jointly or severally. But having once made his 
election and obtained a joint judgment, his bond is merged in 
the judgment, quia transit in rem judicatam. It is essential to 
the idea of election that a party cannot have both. One judg- 
ment against all or each of the obligors is a satisfaction and ex- 
tinguishment of the bond. It no longer exists as a security, 
being superseded, merged, and extinguished in the judgment, 
which is a security of a higher nature. The creditor has no 
longer a remedy, either at law or in equity, on his bond, but 
only on his judgment. The obligor is no longer bound by the 
bond ; but by the judgment, it has become the evidence of his 
indebtedness, and the measure of his liability. 

2d. The second proposition repudiates the doctrine of courts 
of equity, that, where a surety is not bound at law, he will not 
be made liable in equity. It does not controvert the well set- 
tled principle, that, where the bond is joint only, the personal 
assets of the surety will be discharged by his death, but asserts 
that his conscience is affected because his bond was originally 
both joint and several. But if it is not against conscience that 
the estate of a surety should be released by his death, when 
his undertaking was originally joint only, it is hard to appre- 
hend how it becomes so, when the obligee, having a choice of 
both securities, elects to hold the surety bound jointly, and not 
severally. 

If a surety is under no moral obligation to pay, where he is 
not legally bound by his contract, his conscience cannot be 
reached, when the law discharges him from his obligation. 
The law, as we have before stated, makes a part of every con- 
tract; and in case of a joint and several bond, the contract of 
the parties is, that the estate of the surety shall be discharged 
by his death, if the obligee elect to hold him jointly, and not 
severally, liable. So that, in the present case, it is the obligee 
who is acting against conscience, because he seeks to hold the 
surety liable, contrary to their contract. 

‘“* No case can be found in the books,” says a learned author, 
(Pitman on Principal and Surety, page 92, note,) ‘“‘ where equi- 
ty has varied the legal effect of the instrument so as to charge 
the surety.” To give a remedy against the estate of a surety 
after it is discharged at law, and by the election of the obligee, 
would be varying the legal effect of his contract in a most ma- 
terial point. 

The cases cited in support of the second proposition will be 
found on examination to have no bearing on the point now 
under consideration. 'They are too numerous to be severally 
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noticed. They may all be found collected in 1 Story’s Equity, 
§ 162, in note, commencing with Simpson v. Vaughan, 1 Atk. 
31, and ending with Thorpe v. Jackson, 2 Younge & Collyer, 
562, and Wilkinson v. Henderson, 1 Mylne & Keen, 582. They 
chiefly refer to cases of partnership, and other joint debtors 
whose liability at law is joint only, but equity administers re- 
lief as against the estate of the deceased partner or joint debtor 
on account of the moral obligation of each to pay the debt, and 
because they have received a benefit from the transaction. 
The doctrine of these cases is clearly stated by Sir William 
Grant in the case of Sumner v. Powell, 2 Merivale, 35. 
“‘ Where,” says he, “the obligation exists only in virtue of the ° 
covenant, its extent can be measured only by the words in 
which it is conceived. A partnership debt has been treated in 
equity as the several debt of each partner, though at law it is 
only the joint debt of all. But there all the partners have had 
a benefit from the money advanced or the credit given, and 
the obligation of all to pay exists independently of any instru- 
ment by which the debt may have been secured ; so, where a 
joint bond has been in equity considered as several, there has 
been a credit given to the different persons who have entered 
into the obligation. It is not the bond that first created the 
liability.” 

“It is for this reason,” says Mr. Justice Story (Equity Juris- 
prudence, ¢ 164), “that equity will not reform a joint bond 
against a mere surety so as to make it several against him, on 
the presumption of a mistake from the nature of the transac- 
tion.” 

When an obligee takes a joint and several bond, he has noth- 
ing to ask of equity ; his remedy is wholly at law. If he elects 
to take a joint judgment, he voluntarily repudiates the several 
contract, and is certainly in no better situation than if he had 
originally taken a joint security only ; equity gives relief, not 
on the bond, for that is complete at law, but on the moral ob- 
ligation antecedent to the bond, when the creditor could have 
had no remedy at law. 

An obligee who has a joint and several bond, and elects to 
treat it as joint, may sometimes act unwisely in so doing, but 
his want of prudence is no sufficient plea for the interposition 
of a chancellor. Nor can the conscience of a mere surety be 
affected, who, having tendered to the obligee his choice of 
holding him jointly or severally liable, has been released at 
law by the exercise of such election. 

The decree of the Circuit Court is, therefore, affirmed. 
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Mr. Justice McLEAN and Mr. Justice WOODBURY dis- 
sented. 





Mr. Justice WOODBURY. 

The leading question in this case is, whether, after the re- 
covery of a joint judgment on a joint and several bond, and 
the death of one of the obligors happening, who was a surety, 
a court of equity will sustain a remedy against his property in 
the hands of his executor. 

The safety of the government, having such numerous sure- 
ties on official bonds, depends so much on their liability in all 
proper cases, that the technical discharge of them on objec- 
tions not reaching the merits is a great and growing evil. 
The public, too, in the individual dealings of many on the 
strength of the security furnished by others than the principal 
debtor, have a deep interest in preventing their discharge with- 
out a full satisfaction of the debt. 

I must be excused, then, for stating some of the reasons and 
authorities why it is not in my power to concur in the judg- 
ment just pronounced, discharging the executor of the surety 
to the government, without making any payment whatever of 
the debt. It is conceded by me, that, in case of a debt entirely 
joint, if one of the obligors die, it is a rule in a court of law, 
that “‘his executor is totally discharged, and the survivor or 
survivors only chargeable.” 2 Howard, 78; 2 Sumner, 368 ; 
Bac. Abr., Obligations, D. 3; Erwin v. Dundas, 4 Howard, 78 ; 
2 Wharton, 361, in Kennedy v. Carpenter, and cases cited 
there ; 2 Harr. & Gill, 313; Rogers ». Danvers, 1 Mod. 165; 
1 Freeman, 127. ‘This, however, is the rule at law, and 
is not, in all cases, the same in equity. Even at law, the 
objection is purely technical, and arises only on account of the 
want of a remedy there against the estate of the deceased, and 
not because the debt itself has heen satisfied ; and so strong is 
the justice of still enforcing it at law without a resort to equity, 
that the statutes of many States have expressly made provis- 
ion for collecting a debt against the estate of all joint debtors 
when it has never yet been paid by either. See United States 
v. Cushman, 2 Sumner, 312, and 2 Gill & Johns. 316. But 
in time, without any statute, courts of chancery gave relief 
in this class of joint contracts by allowing a remedy in cer- 
tain instances ; and though this was at first refused (2 Brown, 
Ch. 276), and was granted at last with some hesitancy, it has 
become the ordinary practice to allow it, when the original in- 
debtedness or liability, though now in form joint, was on any 
account, or in any just view, general no less than joint. 
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Indeed, without relying on this distinction, the Lord Chan- 
cellor in Primrose v. Bromley, 1 Atkyns, 90, states a case 
where he decreed such relief, to a certain extent, on a joint 
bond against the estate of the deceased. He observes, — 
“There was a case which I determined in this court, where 
there were two persons jointly bound in a bond, one of the 
obligors died ; and to be sure, at law, it might have been put 
in suit against the survivor, but as I thought it extremely hard, 
I decreed the representative of the co-obligor should be charged 
pari passu with the surviving obligor in the payment of the 
bond.” 

But it seems uniform to grant such relief by a new remedy 
in chancery against the estate of the deceased, whenever, as 
here, the original contract was several as well as joint. Tow- 
ers v. Moor, 2 Vern. 99; 1 Peters, 16, and cases post ; Rogers 
v. Danvers, 1 Mod. 165; Burr. 1190; Williams on Executors, 
809, 811; 1 Freeman, 127. I doubt whether a single case 
to the contrary exists in either the American or the English 
books. 

One ground of relief, where the original contract was several 
no less than joint, is the admission in the undertaking, that each 
signer and his estate should be separately liable for the whole 
to the obligee, so far as regards him, and hence raising in 
equity a liability to do this separately by his property after 
death, because the difficulty in any remedy to enforce it at law 
is merely technical, and the equity or conscience in paying an 
unsatisfied promise and debt stands still unimpaired. See fur- 
ther cases. United States v. Cushman, 2 Sumner, 427; 1 
Merivale, 563; Sumner v. Powell, 2 Merivale, 30; Devaynes 
v. Noble, 2 Russ. & Mylne, 506. The chief difficulty in 
this class of cases is to settle whether the contract was sev- 
eral as well as joint. It is the language of the contract, 
when several, which is the most decisive test as to its several- 
ty. Sir Wm. Grant says, “‘ When the obligation exists only 
by virtue of the covenant, its extent can be measured only by 
the words in which it is conceived.” 2 Meriv. 36. A similar 
reliance on the words used being joimt only, and not several, 
appears in Harrison v. Field, 2 Wash. 141. 

The court observes, too, in Sumner v. Powell, 1 Turner & 
Russell, 425, ‘“‘ There can be no doubt in the world, that, if this 
covenant had been a joint and several covenant, it would have 
done, and therefore any evil which might otherwise arise out 
of the case may be avoided by the addition of a single word.” 
In Towers v. Moor, 2 Vernon, 99, it is said, ‘‘ Where two are 
jointly bound. and one dies, you must sue the survivor, and 
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cannot maintain an action against the executor or administrator 
of him that is dead; but if bound jointly and severally, it is 
otherwise.” 

So in Lechmere v. Fletcher, 1 Crompton & Meeson, 629, 
there had been a contract wholly joint, and a judgment on it 
jointly ; but one of the promisors made also a several agree- 
ment to pay the amount, not as a substitute, but as an addi- 
tional undertaking ; and a remedy in equity against the repre- 
sentative of this last promisor was sustained on that separate 
agreement. 

But without pursuing this point further, it is placed beyond 
doubt, by the numerous cases hereafter cited, that courts 
of equity will give relief, though the contract produced is on 
its face joint, if it be proved that it was originally agreed to 
be joint and several, and by mistake or ignorance was writ- 
ten joint alone. It becomes necessary, then, to consider next 
the only pretence urged for taking this case out of the general 
rule, namely, that a joint judgment had been subsequently re- 
covered here against all the obligors,.and that the deceased was 
a surety. 

Ist. It has been much pressed here that the remedy in this 
case is now at law only on the joint judgment, and hence should 
not be enforced severally in equity. But it is conceded that 
the original liability was joint and several; and it is laid down 
in some baoks, that a several action at law could probably have 
been sustained here on the original demand, after the joint 
judgment. 

It has been adjudged by this court, that on a joint and sev- 
eral promissory note an action and judgment against the signers 
severally are no bar to a joint action against them. Sheehy v. 
Mandeville, 6 Cranch, 253; 6 Coke, 4A : 13 Mass. 148. And 
though a joint suit on a joint and several promise is a bar to an- 
other joint action on it, (Higgens’s case, 6 Coke, 45; Gilman 
v. Rives, 10 Pet. 298,) it is thought by Judge Story, after 
much deliberation and research, to be no bar to a several suit 
and judgment afterwards on the original joint and several 
promise. U. States v. Cushman, 2 Sumner, 312, semb., and 
427; 1 Story’s Eq. Jur. § 164 and note, and $ 676; 7 Serg. 
& Rawle, 355; Lechmere v. Fletcher, 1 Crompt. & Mees. 
623. WSed cited contra, 13 Serg. & Rawle, 288 ; 2 Watts, 204; 
7 Serg. & Rawle, 354; 2 Serg. & Rawle, 280; 9 Watts & 
Serg. 88; U. States v. Thompson, 1 Gilpin, 622; 1 Peters, 16; 
2 Wash. 136. 

On an examination of the opposing cases which have 
been cited, it will be seen that the weight of authority is 
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against the technical merger or bar set up here by the joint 
judgment. 

The case cited from Gilpin against this is one at law; and 
the point in controversy was merely the validity of a release to 
one co-obligor, after a judgment against another, to discharge 
the latter also. 

The case of Williams et al. v. McFall, 2 Serg. & R. 
280 — 282, is only sustaining a judgment separately against one 
co-obligor, who confessed it. 

The case in 1 Peters, 16, merely held one obligee to abide 
by the selection he had made of one kind of security over 
another, given by a single obligor. 

The case in 2 Washington, 136, was one of a joint contract 
originally, no less than afterwards. 

The case of Reed v. Garvin’s Executors, 7 Serg. & R. 354, 
held, to be sure, that one joint judgment was a bar to another 
at law against the executors of one of the obligors deceased. 
Yet, at the same time, it maintained that a remedy existed 
against the real property, if not the personal, of the deceased, 
and at law, in Pennsylvania, wherever it existed in England in 
chancery (pp. 356, 357, 365). Duncan, J., at this last page, says, 
what strongly applies here, though after a joint judgment on 
the bond against all the obligors, —‘‘ That in some way the 
defendants, the executors of the deceased obligor, should be 
reached, or the lands of the testator, which are assets in his 
hands,” and charged with the payment of judgment debts, 
“we all agree, though we differ in the mode.” 

The case of Downey v. The Farmers and Mechanics’ Bank, 
13 Serg. & R. 288, is the only case cited which holds that 
after an action at law against two co-obligors, though judgment 
be obtained only against one, another suit separately will not 
lie against the other. But this was deemed by the court as il- 
liberal and technical in principle, and applied only to another 
proceeding at law against one. 

There is another case — Ex parte Rowlandson, 3 P. Wms. 
‘ 406— which has not been cited, but holds, as a collateral 
point or illustration, that a suit against all obligors institut- 
ed on a joint and several contract at law may, while pending, 
be pleaded in abatement to a several suit on the same contract, 
and vice versa. No decided case of this kind is cited, how- 
ever, and this is not in all respects in point. 

Nor is it in point that a joint judgment against two, appar- 
ently on a promise wholly joint, is a bar to a subsequent ac- 
tion at law against one of them, without averring the death or 
discharge of the other, (see Gilman v. Rives, 10 Pet. 298,) 
because the present promise was not joint alone. 
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In no instance in this class of cases has it ever been held ne- 
cessary, in order to sustain this proceeding in equity, that a 
judgment on the original indebtedness should be severally re- 
covered first. See post. 1 Meriv. 539. Or that, if joint, it 
should be still open to a several remedy at law. 

Thus stands this point on the precedents. It will be appar- 
ent, therefore, that when this is a mere technical objection as 
to a remedy, and not any defence against the debt as still due, 
and is a very doubtful one at Jaw on the present facts, it ought 
not to prevail a moment in a court of equity. 

It is not to be overlooked that our present inquiries are 
not at law, but wholly in equity, and are to be governed by 
equitable, and not strict legal or technical considerations. If, 
then, the joint judgment had been more clearly a_techni- 
cal merger of the joint and several debt here, and no several 
action would afterwards lie at law on the note, would it not be 
just and right on principle to grant this separate aid in chan- 
cery? Sostrong is this principle, we have already seen, that 
sometimes it is provided by express legislation that at law a suit 
may still be prosecuted against the surviving debtor and the ex- 
ecutor of the deceased debtor together on a joint obligation, or, 
if existing in a judgment, be enforced against the property of 
either. (See Sumner, and Harris & Gill, before cited.) The 
justice of such a remedy, the debt against both being conceded 
still to exist unpaid, seems to be so apparent, as to commend 
its sanction ahd success in a court of equity without the aid of 
any statutory provision. 1 Story’s Eq. Jur. $ 164. 

One reason why the assets in the hands of the executor are 
charged in any of these cases is, that he is a trustee for all 
which can equitably be charged on them. 2 Williams on Ex- 
ecutors, 1584. But was not the estate of the deceased charged 
equitably with a joint judgment against him on a joint and sev- 
eral promise, as fully as by that promise without any judgment ? 

One prominent reason assigned against this relief here, under 
all the circumstances of the case, has been, that, by the joint 
judgment, there has been a release or quasi release of each 
obligor. But this cannot mean a release of the debt, or the 
joint judgment itself could not be enforced at all in any way, 
nor against either. So far from the debt itself being released, 
it is fixed and proved by a solemn record. Notwithstanding, 
too, the subsequent death of one, the debt still stands. He 
has never paid it, and his property, in every conscientious view, 
should also stand as liable as ever to discharge it, the obstacle 
at law reaching merely the remedy. 

The obligation on the estate to pay in foro conscientie being 
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strong as ever, the moral duty on the representative of the de- 
ceased is still imperative, and is more to be weighed and en- 
forced in chancery than elsewhere, that being the tribunal pe- 
culiarly designed to relieve against much of the strictness and 
technicality prevailing elsewhere. 

It has been urged, further, that, if the liability is enforced 
here in chancery, it will be without any equity existing be- 
tween the obligors. But that is not the question ; it is, wheth- 
er there was not an equity between the obligors and the obli- 
gee, — one growing out of an absolute promise, an ample con- 
sideration both implied and hereafter shown, and in this case a 
judgment recovered. An executor is charged sometimes where 
a judgment has been recovered against the deceased, when he 
would not be if there had been no such judgment, as the cause 
of action at times does not survive. Whiteacres v. Onsley, 
Dyer, 322, a; 2 Williams on Executors, 1366. 

Again, it is urged that, the joint judgment being a merger 
of the joint and several contract, and a several remedy at law 
afterwards not allowed, there is no ground in equity, be- 
cause none at law exists to charge the several estate of one 
deceased. But this proves too much. ‘The principle in all 
these cases is not to discharge one in equity, if not liable 
to a suit severally at law, but almost the reverse; because 
in all cases, except where the contract on its face and in terms 
was several, no several suit at law can be maintained. But 
still a proceeding is frequently sustained in equity, and the 
circumstance of there being no relief at law is one reason for 
rather than against it. Thus is it with a partnership debt, a 
common joint debt on a joint loan and bond, and a joint con- 
tract or bond not reformed, but which should have been written 
several. In none of these could a several suit at law lie when the 
co-obligor died, and yet in all a court of chancery will relieve. 
Those in each class have been or will hereafter be explained, 
and need not be repeated. 

Again, on equitable grounds, it seems obvious that after a 
joint judgment against joint and several obligors, which binds 
still the person and property of either as much as if the judg- 
ment had been several, the property of each should continue 
liable as much as if the contract had been never sued, or had 
been sued severally. And a fortiori should this be the case 
in equity, where judgments form a lien on the property of all 
the respondents, and a joint judgment, as here, bound the es- 
tate of the deceased co-obligor. I am not aware of any case 
like this, even if it had been entirely joint in form, that equity 
would not pursue such a lien against all. 

9 * 
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Again, supposing that a several action would not lie here on 
the bond against one co-obligor after a joint judgment, though 
the promise was joint and several, rather than joint or several, 
or joint alone, it is far from decisive against this application in 
equity. There the court often looks to the circumstance 
whether the original contract of indebtedness was joint alone, 
or joint and several, and if the latter will aid a recovery. 

So paramount is this test, that where the written contract 
reads joint only, equity will on request reform it, if it was orig- 
inally agreed to be several, and by mistake or fraud was not 
so written; and after reforming it, chancery will enforce it 
against the estate of one co-obligor deceased, as it was supposed 
to stand originally. 1 Story’s Eq. Jur. ¢ 164. 

Other cases seem to imply that an original indebtedness, 
though the bond be only joint, and no evidence offered of 
an agreement that it should be several also, will be re- 
garded as several, and enforced accordingly, if it was for an 
ordinary loan, where all are partners or where all were bene- 
fited. See post; 1 Story’s Eq. Jur. $$ 162, 676; 2 Russ. 
196; 2 Meriv. 36. 

A fortiori will relief, then, be proper, if it was, as here, orig- 
inally written several, or even if it was agreed to be so. 2 Ves. 
sen. 101, 106; Ex parte Symonds, 1 Cox, Ch. 200. Indeed, 
the justice of this has seemed so strong, that some legislatures, 
as in Maryland, have gone so far as expressly to enact that the 
same remedies shall be sustained on joint bonds against estates 
of one deceased, as on those joint and several. See Act 
of 1811, ch. 161, in 2 Gill & Johns. 316; 7 Harr. & Johns. 
466. 

That I am right as to the practice in equity to look to the 
original contract, and not merely the face of the present debt, 
may be seen in the cases of partners and of ordinary joint con- 
tracts, where it is allowed to be proved that originally, in their 
essence, though not in form, they were several no less than 
joint, and after that to grant relief. See the illustration in 
Hunt v. Rousmaniere’s Adm., 1 Peters, 16, and cases hereafter 
cited. 

It is a peculiar excellence in chancery, on many occasions, 
that it goes behind writings, and even sealed instruments and 
judgments, to ascertain how the original transaction stood, 
and what were its true obligations, in order to enforce them. 
The joint judgment here did not create the original liability 
to pay, and hence equity can as properly go back of it to see 
what the original liability was, and if several no less than joint : 
as it goes back of a joint bond when “it was not the bond 
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which first created the liability to pay.” 2 Williams on Ex- 
ecutors, 1370. 

However, then, it may be at law as to the several liability of 
a joint and several contractor, after a joint judgment has been 
recovered, it seems that the principle and precedents in equity 
do not rest on that, but hold the estate of one after his death 
responsible, if the criginal obligation was several as well as 
joint. Here the promise and duties were at first not only sev- 
eral, and have never been satisfied, and, except technically at 
law in respect to the remedy, have never been extinguished ; 
but to the original equities have been superadded a lien on his 
estate, by the joint judgment recovered before his death, and 
which it is equitable to have enforced after his death, on this 
no less than several other occasions. 

There are two classes of cases which go to sustain further 
this view, where the contract is on its face joint, and notin 
form several as well as joint, and is not proved to have been 
originally agreed to be written several as well as joint; and 
yet where relief can be had, looking to the original severalty of 
the transaction, rather than to the mere technical law on it as 
now standing. One is where the obligors acted as partners in 
business, and there, though the promise is in form only joint, 
a court of equity will charge the estate of the deceased partner 
in a bill against the executor or administrator. 1 Story’s Eq. 
Jur. $$ 676, 163; Thomas’s case, 3 Ves. 399; 1 Meriv. 539; 
Devaynes v. Noble, 2 Russ. & Mylne, 495, 506; Bishop ». 
Church, 2 Ves. sen. 101, 371. This is also said to proceed on 
general principles of equity rather than on the lex mercatoria. 
1 Meriv. 539, 562; 2 Younge & Col. 562. It goes back for 
a test to the original consideration and relation of the parties. 
So fully, however, even there, is the relief granted on the 
ground or theory of a several obligation or duty originally, 
though not so expressed in the writing, that the Master of 
the Rolls declares, in Henderson v. Wilkinson (1 Mylne & 
Keen, 588), — ‘“ All the authorities establish, that, in the con- 
sideration of a court of equity, a partnership debt is several as 
well as joint.” 

The other class is, that in a joint loan or other transaction, if 
the obligation taken be in terms joint only, and not agreed in 
the writing or otherwise to be several, equity will still enforce 
it in many cases against the estate of either alone. 2 Meriv. 
37; Thompson v. Jackson, 2 Younge & Col. 553; Cowell ». 
Sikes, 2 Russ. 196; Ex parte Kendall, 17 Ves. 525, note; 
Waters v. Riley, 2 Har. & Gill, 310-313; 6 Serg. & R. 266; 
Primrose v. Bromley, 1 Atk. 89; Kennedy v. Carpenter, 2 
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Whart. 564, 365; 1 Mylne & Keen, 582; Simpson v. Vaughan, 
2 Atk. 32; Bishop v. Church, 2 Ves. sen. 101. Here, also, 
the idea of a several obligation originally is still looked to, 
and is sought outside of or behind the joint instrument, by ex- 
amining the transaction as it took place at first. 

Some rest the remedy here on the presumed receipt origi- 
nally by each of a part of the loan or benefit ; and others on 
the legal presumption, not the proved fact, that the contract 
itself was by mistake originally not written several as well as 
joint, and thus reforming it and deciding on it as if reformed and 
made several. See cases before cited, and Hunt v. Rousma- 
niere’s Adm., 1 Peters, 16. And others put it on the probable 
legal intent, that all should be severally held responsible. 6 
Serg. & Rawle, 261; 9 Ves. 118. And this intent is the pre- 
sumption in all mercantile transactions, — more obviously from 
usage there, — but is not confined to them. 1 Russ. 191; 2 
Younge & Col. 562; Rawstone v. Parr, 3 Russ. 427 ; Ex parte 
Kendall, 17 Ves. 528, note. So strong is this equity re- 
garded against the estate of one deceased, in either of these 
classes, that chancery will allow it to be pursued without a 
resort first to the survivor. Wilkinson v. Henderson, 1 Myine 
& Keen, 588 ; Sleech’s case, 1 Meriv. 539, and 3 Meriv. 593. 

The reliance just referred to, on legal presumptions and 
probable intents originally, in order to find an original severalty 
in the case to help furnish or justify a remedy in equity, dis- 
closes another and the last ground I shall consider in favor of 
such a remedy here. It is this. 

If such presumptions will be made in point of law, as to the 
intent, and an error in the writing, so as to raise a several en- 
gagement originally, to charge the estate of one deceased, the 
reason for them here is much stronger, as here the original 
contract was expressed on its face to be several. We are not 
compelled to resort to mere constructions and inferences to 
show it to be several. And if equity will in these cases over- 
come the technical objection at law which prevents a proceed- 
ing there against the estate of one deceased obligor, when the 
contract is on its face joint, so may it equally well overcome 
the technical objection at law, when the judgment is on its face 
joint. 

Indeed, as before suggested, the equities in favor of this re- 
dress in all cases of joint contracts, and independent of statutory 
provision, are nearly as strong as in those joint and several, — 
and quite as strong in case of joint judgments, as these last 
generally constitute an actual lien on the estate of each ob- 
ligor. 
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2d. No ground remains for claiming an exemption of the es- 
tate of Archer from this liability in equity, unless it be that he 
was a surety in the bond. But if a surety promise severally 
as well as jointly, he seems as liable in equity on account of 
that written and express promise as a principal would be. 
And it is on that several promise he is here chargeable in the 
first instance. 

If it was necessary to show some original consideration, in 
connection with the surety in such matters, the signers of a 
joint and several bond are as to the obligee usually to be re- 
garded as all principals. 2 Sumner, 427; 6 Johns. Ch. 309; 
Boddam’s case, 9 Ves. 465; 1 Story’s Eq. Jur. $ 496. 

It has been adjudged by this court, that the consideration to 
charge the principal is good to charge the surety. Thus, in 
The United States v. Linn et al., 15 Peters, 290, it is said, — 
“If Linn received a sufficient consideration to uphold the 
‘promise on his part, it was sufficient to bind the sureties. 
There was no necessity for any consideration passing directly 
between the plaintiffs and the sureties. It was one entire and 
original transaction, and the consideration which supported the 
contract of Linn supported that of his sureties.” (p. 314.) 

Beside this, unless the obligee injures them by a new stip- 
ulation for further delay with the principal, which is not at- 
tempted to be proved here, and when here the delay benefited 
the surety alone, the principal being insolvent, then it will be 
seen that other good reasons usually exist for him to consider 
them as principals, and as promising for a good and valuable 
consideration to pay the sum named in the bond, and thus to 
raise a strong equity against them. Such a consideration, 
when they are liable by a sealed instrument, is in law always 
presumed or implied. 6 Johns. Ch. 302; 1 Vernon, 427; 1 
Ves. sen. 514; 15 Peters, 291. 

It is the usage, also, for sureties to be previously indemnified 
by a pledge of actual property of some kind, or to receive in 
money in advance two or more per cent. for their guarantee. 
It is to be recollected, also, that here the imported goods 
were, in consequence of their promise, allowed to be sold in 
this country by the owner with no other payment of duties, 
and thus a most important pecuniary benefit conferred on their 
friend for their promise as sureties. 

One of Lord Bacon’s proposed improvements in chancery 
was to treat sureties as justice and the law required, and their 
own conduct warranted ; they, being anxious to obtain favors 
for friends or themselves by their promises, should there- 
fore be made equally anxious to fulfil those promises. See 6 
































106 SUPREME COURT. 





The United States v. Price. 





Johns. Ch. 309, a like view. The surety is also often the most 
responsible signer, and without whom the credit would not 
generally have been given. 

An idea seems to have been entertained here, that chancery 
will do nothing to charge a surety which cannot be done at 
law, or when he is technically exonerated at law. But this is 
an error. It will often extend like relief against them as fully 
as against principals. Thus, passing by the cases, that a surety 
will still be made liable in equity though the bond is lost, as 
this may be done at law, (Skip v. Huey et al., 3 Atk. 93; 6 
Johns. Ch. 307 ; 1 Ch. Cases, 77; Boddam’s case, 9 Ves. 464; 
Equity Cases Abr. 93; 2 Wash. Rep. 140,) yet, in chancery, 
a contract will be reformed against a surety as well as a princi- 
pal, where it is proved clearly that his name was by mistake 
omitted in the body of the instrument, though this will not be 
done at law. (Crosby v. Middleton, Prec. in Ch. 309.) So 
where, by mistake, the bond runs to a wrong person. (Wiser 
v. Blachly, 1 Johns. Ch. 607.) There are several cases, too, 
where in equity, but not at law, a band only joint on its face 
will be reformed against a surety, and made several also, if it 
was proved to be originally agreed to be several. 1 Story’s 
Equity, $¢ 164, and cases there: see cases before cited, and 
3 Russell, 424, 539; Weaver v. Shryock, 6 Serg. & R. 262- 
265. And to go to the full extent of the present case, it has 
been deliberately settled, that relief in equity to charge the es- 
tate of a deceased surety will be given as fully as against the 
principal, when the bond is on its face expressed to be joint 
and several. 6 Johns. Ch. 309; Rawstone v. Parr, 3 Russell, 
427 and 539, semb.; Wiser v. Blachly, 1 Johns. Ch. 609; 
Prec. in Ch. 309; United States v. Cushman, 2 Sumner, 
427. 

In this class of cases, also, the relief is made to rest on the 
express form of the bond or contract being several as well as 
joint, and not on any joint benefit or partnership. 

These last are distinct and different grounds to charge either 
principals or sureties, when contracts are on the face of them 
joint. See Pitman, Prin. and Sur. 91, note 1. So in Rawstone 
v. Parr, 3 Russell, 427, and 539, S. C., it was held that, 
though the present contract appeared to be only joint, if it was 
agreed originally to be joint and several, as it was in truth here, 
a court of equity would aid a recovery against the executor 
even of a surety. Prec. in Ch. 309; 1 Story’s Equity, $ 164; 
1 Johns. Ch. 609. Sed cited contra, Waters v. Riley, 2 
Harris & Gill, 310; 6 Serg. & Rawle, 246, semb.; Ken- 
nedy v. Carpenter, 2 Wharton, 361. But, as already shown, 
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these last were all cases of joint contracts, and not agreed to be 
several also; and cases where, likewise, no consideration was 
supposed to exist affecting the surety. 

In 6 Serg. & Rawle, 266, the court admit that cases may exist 
where the estate of a co-surety may be charged, and one of 
them is where it was originally agreed the bond should be sev- 
eral (p. 264). We have already cited a number of others to 
that effect, and consider this an authority for our proposition. 

The case of Harrison’s Executors v. Field’s Executors, 2 
Wash. 136, is often cited against the position I have taken. 
But it was confessedly a joint bond, and there was no evidence 
of an original agreement to have it several (p. 138). And 
Judge Roane (p. 139) makes the same admission, that cases 
may exist where the estate of a co-surety is liable. 

All the doctrines in Pitman on Principal and Surety, 90 and 
91, supposed to differ from this position, are cases where the 
written contract is joint, and not joint and several. 

Obscurity arises in some of the cases amidst these distinc- 
tions, from their subtilty and variety, and this tends to mis- 
lead unless cautious discrimination is made. This, and the 
collision between a few of the cases in the books, sometimes 
spring from the circumstance of not adverting to the ground, 
that all the signers are principals as to the obligee; and that 
sureties are as to him to be made liable, as if principals. See 
this error in Waters v. Riley, 2 Harris & Gill, 310. And from 
not discriminating between cases where the written obligation 
was only joint, and where it was both joint and several. 3 
Russell, 541. So, from not observing that the surety is es- 
topped as to the receipt of a consideration in a sealed instru- 
ment, and more especially, as here, after a judgment against 
him and the principal. 

Another cause of some confusion and mistake in some of the 
cases is the treating of them as if still at law, and on strict 
legal principles, rather than in equity and on equitable grounds. 

It is another source of error that several cases rest on more 
than one ground. Thus, in Primrose v. Bromley, 1 Atk. 90, the 
obligation was several as well as joint, and a benefit or consid- 
eration extending to the co-obligor deceased. So in Simpson v. 
Vaughan’s Executors, 2 Atk. 33, the court first reformed the 
contract, being a mercantile loan, so as to regard it as several 
no less than joint, and a full consideration to the deceased was 
apparent. 

Here one ground exists, which is sufficient alone, namely, a 
written obligation several as well as joint; though, were it 
necessary to show a consideration also, reaching the surety, 
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enough to raise a legal and strong presumption of one is not 
difficult to be pointed out, as before done, and explained. 

In conclusion it may be useful, as a test of the real equity 
of the principle adopted by the court in this case, to examine 
for a moment and discriminate what is its character or extent. 
It is this. An original obligation, joint and several, after the 
death of one obligor, who was a surety, may equitably be en- 
forced against his estate, if not sued at all, but cannot be equi- 
tably enforced against it if sued jointly, and the liability of 
all rendered more certain, and a lien against the estates of all 
fixed by the judgment recovered. 

Again, if an obligee sues each obligor separately, on a joint 
and several bond, before the death of either, it holds him en- 
titled to relief against the estate of the deceased ; but if he sues 
all together, he is not equitably to be relieved. In both cases, 
the original contract was the same in form and substance, the 
consideration the same, the liens the same; and as to the de- 
ceased, the same in amount after, as well as before, judgment ; 
and in both cases the debt itself is still unpaid and still unre- 
leased, and no remedy open at law against the estate. Yet it 
seems, in an equitable view, — in a court whose duty and busi- 
ness it is generally to adopt an enlarged, liberal, and just policy, 
and to aid against the strictness and technicalities of law, — one 
of these cases is to be deemed entitled to its beneficent inter- 
ference, but the other is not. 

Again, as a consequence of this doctrine, all joint obligors 
will of course hereafter be burdened with much increased cost, 
instead of being aided by any principle in their favor really 
settled by the court in this judgment. Because all the amelio- 
rating principle settled here is, that, if each obligee is sued 
severally on a joint and several obligation, the obligor is en- 
titled to the aid of a court of equity against the estate of one 
deceased ; but if he brings only one action, and makes but one 
bill of cost against all of them, he behaves so as to be entitled 
to no equitable relief. Certainly this looks like a new attitude 
or version of what in a court of equity should be considered 
equitable ; and it is likely to prove much more beneficial to 
the profession, than to the parties concerned or the public. 
Whatever technical differences as to remedies may be created 
at law by the forms of judgments, it will be difficult in equity, 
and applying equitable principles, as in the present case, to dis- 
criminate against the present case on the merits and on grounds 
of substantial justice. 

The plaintiffs, therefore, seem to me entitled to recover, out 
of the estate of the deceased, the balance which is due. 
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Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Eastern 
District of Pennsylvania, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and decreed by this 
court, that the decree of the said Circuit Court in this cause be, 
and the same is hereby, affirmed. 








James G. Witson, ApreLLant, v. ANDREW P.*«Simpson, E. E. 
Stmpeson, JosepH ForsytH, anp Bagpap MILts. 


The documents showing the title to Woodworth’s planing-machine are set forth in 
extenso in 4 Howard, 647, et seq. 

The assignment from Woodworth and Strong to Toogood, Halstead, and Tyack 
(4 Howard, 655) declared not to have been fraudulently obtained according to the 
evidence in this case. 

An assignee of Woodworth’s planing-machine, having a right, under the decision in 
4 Howard, to continue the use of the patented machine, has a right to replace 
new cutters or knives for those which are worn out. 

The difference explained between repairing and reconstructing a machine. 


THis was an appeal from the Circuit Court of the United 
States for Louisiana. 

It was a continuation of the case of Simpson et al. v. Wilson, 
reported in 4 Howard, 710, where a statement of the case is 
given, which need not be here repeated. All the documents 
relating to the patent and transfer of Woodworth’s planing- 
machine are set forth in extenso in the case of Wilson v. Rous- 
seau et al., 4 Howard, 647, et seq. 

The report of the case in 4 Howard shows that the two 
following questions were certified to this court, viz. : — 

‘“1, Whether, by law, the extension and renewal of the said 
patent granted to William Woodworth, and obtained by William 
W. Woodworth, his executor, inured to the benefit of the said 
defendant, to the extent that said defendant was interested in 
said patent before such renewal and extension. 

“2. Whether, by law, the assignment of an exclusive right to 
the defendant, by the original patentee or those claiming under 
him, to use said machine, and to vend the same to others for 
use, within the county of Escambia, in the Territory of West 
Florida, did authorize said defendant to vend elsewhere than in 
said county of Escambia, to wit, in the city of New Orleans, 
State of Louisiana, plank, boards, and other materials, prod- 
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ucts of a machine established and used within the said County 
of Escambia, in the Territory of West Florida.” 

On the 18th of April, 1846, the decisions of the Supreme 
Court in these questions were certified to the Circuit Court, as 
follows : — 

“1. That, by law, the extension and renewal of the said pat- 
ent granted to William Woodworth, and obtained by William 
W. Woodworth, his executor, did not inure to the benefit of 
said defendant to the extent that said defendant was interested 
in said patent before such renewal and extension. But the law 
secured to persons in the use of machines at the time the ex- 
tension takes effect the right to continue the use of the same. 

“2. That an assignment of an exclusive right to use a ma- 
chine, and to vend the same to others for use, within the spe- 
cified territory, does authorize an assignee to vend elsewhere, 
out of the said territory, plank, boards, and other materials, the 
product of such machine.” 

Thereupon, leave was granted by the Circuit Court to the 
defendant, Forsyth, to amend his plea, and to the complainant 
to amend his bill. 

And thereupon the complainant amended his bill, — 

1. By charging that the mutual deed between Woodworth 
and Strong of the one part, and the assignees of Emmons’s 
patent (before mentioned), was procured by the latter by fraud 
upon Woodivorth and Strong, not discovered until the exten- 
sion of the patent. 

2. That the defendants had put in operation one new ma- 
chine since the extension of the patent of 1842 took effect, and 
that they had rebuilt, by the addition of new parts, being sub- 
stantial parts of Woodworth’s invention, the old machines 
which they had in actual use at the expiration of the first term 
of the patent, so that they were practically no longer the same 
machine ; and thus that the use of those machines, under the 
color of machines which had been in actual use at the expira- 
tion of that term, was a fraud upon the law. 

Issue was joined upon these new matters. Evidence was 
taken upon them, as well as upon the question of the extent 
of, infringement. 

It is not necessary to insert this evidence, because the sub- 
stance of it is stated in the opinion of the court. 

On the 4th of May, 1849, the cause came on to be heard 
before the Circuit Court, upon the bill, answers, replication, ex- 
hibits, and evidence, when the court decreed that the bill should 
be dismissed. 

The complainant appealed to this court. 
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He The cause was argued by Mr. Seward and Mr. Webster, 


for the appellant, and by Mr. Gilpin and Mr. Westcott, for 
the appellees. 


The counsel for the complainant contended, — 

1. That the mutual deed executed by and between William 
Woodworth, James Strong, and William Tyack, D. H. Too- 
good, Daniel Halstead, and Uri Emmons, was procured from 
the said Woodworth and Strong by fraud, and is therefore 
void; and that this fraud vitiates and avoids the defendants’ 
title or right to the use of Woodworth’s invention. 

2. That the defendants’ machines are used in fraud of the 
law, and in violation of the complainant’s rights. 

In support of the first proposition it was urged, that Wood- 
worth was the inventor of the machine, which was of great 
value, and that the consideration which was received by Wood- 
worth and Strong in the mutual deed, viz. that of receiving 
an assignment of Emmons’s rights, was of no value whatever, 
because Emmons had no rights to convey ; and that this was 
an intentional fraud upon Woodworth and Strong, practised 
by Toogood, Halstead, and Tyack. It was also urged, that the 
fraud thus established vitiated and avoided the claim of the de- 
fendants, because the mutual deed secures no part of the fran- 
chises of the extended term to assignees of the first term. 
Whatever they have is derived only from the proviso in the 
eighteenth section of the act of July 4, 1836. Those claim- 
ing the benefit of the extension must be lawfully possessed of 
the right at the close of the first term. But they acquire that 
interest only by virtue of a valid assignment. It must be a 
lawful title, capable of carrying all the incidental advantages, 
whether conferred by the deed or conferred by law. 

Proposition II. The defendants’ machines are used in fraud 
of the law, and in violation of complainant’s rights. 

The thing patented means the machine, which is a thing 
that produces, and is not itself a product. It is proved that 
a set of knives for surface work will do good work for from 
sixty days to three months. That a Woodworth machine 
cannot be operated more than three months, without making 
the service knives, and the cutters for tonguing and grooving, 
anew. 

In the case of Wilson v. Rousseau and Easton, 4 Howard, 
646, it was held that, under the eighteenth section of the act 
of 1836, the exclusive right to make, use, and vend the thing 
patented is vested in the patentee, with a reservation in favor 
of the assignees or grantees of the right to use the thing pa- 
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tented. That is to say, all assignees or grantees of the right 
to use the thing patented, who had machines in use at the time 
of the renewal, are by this reservation protected in the con- 
tinued use of the specific machine or machines, but specially 
excluded from the right to make. 

The reservation is specially limited to the continued use of 
the thing patented. 

Mr. Justice Nelson, in the case referred to, (4 How. 646,) 
says, —“ The clause, in terms, seems to limit studiously the 
benefit, or reservation, or whatever it may be called, under or 
from the new grant, to the naked right to use the thing pat- 
ented ; not an exclusive right even for that, which might de- 
note monopoly. Nor any right at all, much less exclusive, to 
make and vend. ‘That seems to have been guardedly omit- 
ted.” 

There is a broad distinction between the continued use of 
the invention, and the continued use of the machine patented. 
The former necessarily carries with it the right to construct, 
whilst the latter excludes it. This distinction is clearly drawn 
by Mr. Justice Nelson in the same case (4 How. 683). He 
says, — “‘It may be said that the ‘thing patented’ means the 
invention or discovery, as held in McClurg v. Kingsland, 1 How. 
202, and that the right to use the ‘thing patented’ is what, in 
terms, is provided for in the clause. That is admitted ; but the 
words, as used in the connection here found, with the right 
simply to use the thing patented, not the exclusive right, which 
would be a monopoly, necessarily refer to the patented ma- 
chine, and not to the invention ; and indeed it is in that sense 
that the expression is to be understood, generally, throughout 
the patent law, when taken in connection with the right to 
use, in contradistinction to the right to make and sell.” Again: 
— ‘The ‘thing patented’ is the invention; so the machine is 
the thing patented, and to use the machine is to use the inven- 
tion, because it is the thing invented, and in respect to which the 
exclusive right is secured, as is also held in McClurg v. Kings- 
land. The patented machine is frequently used as equivalent 
for the ‘ thing patented,’ as well as for the invention or discov- 
ery, and no doubt, when found in connection with the exclu- 
sive right to make and vend, always means the right of prop- 
erty in the invention, —the monopoly. But when in connec- 
tion with the simple right to use, the exclusive right to make 
and vend being in another, the right to use the thing patented 
necessarily results in a right to use the machine, and nothing 
more.” It is therefore unquestionable, under this ruling of the 
Supreme Court, that the reservation is strictly limited to a right 
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to the continued use of the specific machine or machines legal- 
ly in use at the time of the renewal. 

Let us ascertain with precision what this reservation is. It 
is not a reservation of the entire right to use the invention, as 
was ruled in the case of McClurg v. Kingsland, for the doctrine 
on which that case rests was expressly ruled out in the case of 
Wilson v. Rousseau and Easton, and the reservation expressly 
limited to the continued use of the specific machine or ma- 
chines in existence at the time of the renewal. 

It necessarily results from this ruling, that the reservation 
applies only to such inventions as are embodied in tangible, 
material form. Processes which are only directory, and sim- 
ply teach how a product or result is to be obtained, do not 
come within the reservation, because these have no visible ma- 
terial existence ;—- such, for instance, as the process of tanning 
leather by submitting hides to the chemical action of a solution 
of such substances as contain the tannin principle; the process 
of curing India-rubber by mixing it with sulphur, and then 
subjecting it to the action of artificial heat, by which process 
this valuable substance is so changed as not to be affected by 
the changes of temperature, and by which it is also rendered 
insoluble ; the various processes of bleaching fibrous and textile 
substances ; the processes of fixing colors on fabrics by the use 
of what are called mordants, which, by their chemical action 
on the colors, render them insoluble in water; Daguerreotyp- 
ing, which consists in preparing the surface of a metal plate, 
with certain chemical agents, to render it so sensitive to the 
chemical action of light as to receive the impression of the 
lights and shadows of any object reflected on its surface; and 
a variety of other processes in the useful and fine arts, too 
numerous to specify, but which present some of the greatest 
triumphs which modern inductive science has applied to the 
wants of man. 

All these do not come under the reservation of the 18th sec- 
tion of the act of 1836, as expounded in the case of Wilson v. 
Rousseau and Easton, because they have no tangible material 
existence. They are simply mental processes, which direct 
how and what matters to treat to produce the required results, 
and when the results are produced there is an end of the thing 
patented. True, the application of the process may require 
complex and costly apparatus ; but unless such apparatus, as is 
sometimes the case, be not in itself the subject-matter of patent, 
the reservation does not apply, for the thing patented at the 
time of the renewal has no material existence. It is the thing 


patented, when existing in a material form at the time of the 
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new grant, to which the reservation applies alone, and not to 
the invention irrespective of this material existence. 

True, the licensee or grantee of the right to use the inven- 
tion may have invested thousands of dollars in the erection of 
costly apparatus by which to apply a patented process, such 
costly apparatus not being the subject-matter of the patent, 
and the moment the patent is renewed the costly apparatus be- 
comes useless as regards its use under the license, but never- 
theless it is not a waste, for the value of the patent to the pat- 
entee arises from the fact that it is vendible, and both the 
invention and the apparatus used in the application of it, 
being vendible things, can become the subjects of barter and 
sale. 

We have thus shown that the reservation applies only to 
one class of inventions, namely, such as require the investment 
of capital in the thing patented ; for there is a broad distinction 
between the investment of capital in the thing patented, and 
in apparatus and appliances for the application of the thing pat- 
ented. For instance, the reservation does not apply nor look to 
the capital invested in workshops, warehouses, and the prepara- 
tion of operatives to conduct a patented process. A licensee 
under the patent for casting iron rolls, which was the thing 
patented in the case of McClurg v. Kingsland, may have ex- 
pended thousands of dollars in the erection of workshops, in 
flasks and other moulds for casting chilled rolls under that pat- 
ent, and in the preparation of operatives for carrying into ef- 
fect the thing patented, but the moment the first term of the 
patent expires, and it is renewed, he cannot claim the right to 
the continued use of the invention under the renewed term, 
because the thing patented perishes or is destroyed by the act 
of a single use. It consists in so moulding the sand in which 
the roll is to be cast, as to make the channel through which 
the molten iron is to be poured into the moulds a tangent to 
the circle, that, in running in, it may take a whirling or circular 
motion, and thus, by the law of centrifugal force, throw the 
heavier or denser particles of iron outward, to form the outer 
surface of the roll or cylinder, the dross and less pure particles 
going towards the centre. In this case, the thing patented has 
no material existence beyond the single use. The moment 
the effect is produced, the thing patented is at an end; for 
the mould, being made of sand, is destroyed by the very act 
of producing the effect, and must be made over again for anoth- 
er application of the thing patented. 

We shall allude again to this particular case in an after part 
of the argument. 
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As the reservation applies only to things patented which 
have a material, tangible existence, the question arises, in such 
cases, How long does this reserved right to use continue, or 
when does it expire? If it was a reservation to the right of 
the invention, as contended for by those who cited the case of 
McClurg v. Kingsland in the argument in the case of Wilson v. 
Rousseau and Easton, most unquestionably it would be without 
limit; but that was overruled by the Supreme Court, because 
of the broad distinction between the right to the invention, and 
the right to the continued use of the material machine patent- 
ed, as we have already shown. Now, then, when does this 
reserved right to the continued use of the material machine 
patented cease? If it was coupled with the right to make, 
still it would be without limit. But as it was expressly ruled 
that the right to make is an exclusive right vested in the pat- 
entee, as a necessary consequence the reservation must expire 
with the existence of the material thing patented ; the one, 
being an entire dependant of the other, must of necessity ex- 
pire with it, as the branch dies with the trunk. 

When the thing patented no longer has material existence, 
there is no longer any reserved right. ‘This brings us to the 
inquiry, When does the material thing patented cease to exist ? 
The answer to this inquiry must clearly be, and can only be, 
when it is worn out or destroyed. For when, by any event, 
the material thing patented no longer exists, it can only be 
renewed under the authority of the exclusive right to make 
the thing patented, and therefore the reserved right expires 
the moment that the material thing patented is worn out or 
destroyed. This is manifest, and there is no flying from the 
conclusion. 

This brings us to the final and most important branch of the 
argument. When does the material thing patented cease to 
exist? ‘To ascertain this, we must first determine what is the 
thing patented, for we must first know that a thing was, before 
we can know that it is no more. That the thing patented is 
the thing invented, we have before shown to be the doctrine 
of the court in Wilson v. Rousseau and Easton. 

Woodworth did not invent the frame, the cog-wheels, and 
shafts, and other elementary parts, which, when put together, 
constitute what is known as the Woodworth planing-machine. - 
These are the mere appliances, —the mere elements of ma- 
chinery, — which are as free for every man to use as the air he 
breathes. Nor did he invent the roller for making pressure to 
control the plank, nor the cutting instruments for planing, nor 
the cutter-beads or stocks to which the cutters are attached. 
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These, too, are public property, and at every man’s command, 
to be freely made and used. As he did not invent any of 
these, and does not claim them in the letters patent as the 
thing patented, so the making of them does not come within 
the exclusive right to make, vested in the administrator by 
the renewal of the patent ; nor does the use of them require 
the reservation of the statute. What, then, is the thing pat- 
ented? Why, simply the combination of the cutting instru- 
ments or planes with the pressure-roller, or an analogous device. 
The combining or putting these together, to effect the planing 
of planks, is the thing patented, because it is the thing invent- 
ed ; and in this sense the thing invented is the thing patented. 
As the making these things separately is not making the thing 
patented, the act of combining or putting them together, so 
that they shall be able to effect the planing of planks, is alone 
the making of the thing patented, the doing which is the ex- 
clusive privilege of the patentee. 

If, then, as must be obvious, the putting or combining of 
these elements together in one machine, is the making of the 
thing patented, then the converse of the proposition must also 
be true; namely, that the moment this combination ceases to 
exist, so soon the thing patented is extinct, and can only be re- 
newed by the exercise of the right to make. We do not press 
this to the technical length of asserting that the simple act of 
disconnecting these elementary parts, such, for instance, as tem- 
porarily taking the roller or the cutting instruments out of the 
machine, destroys the thing patented, for that is merely a tem- 
porary act, with the intention to restore. But when any one of 
these elements is either worn out by use, or otherwise destroy- 
ed, then the combination invented — the thing patented — no 
longer exists, and cannot be restored without the exercise of 
the right to make. ‘The capital which has been invested — 
not in the appliances to, but in the thing patented — has per- 
formed its office ; it has lasted its days and vanished, and with 
it the reserved right which belonged to it alone. But, it may 
be said, it is a hardship for the man who invested his capital in 
the purchase of an entire machine, that he should be deprived 
of the use of it because one part only has worn out. The 
question of individual hardship cannot control the settlement 


’ of great legal questions. In the language of Mr. Justice Nel- 


son in Wilson v. Rousseau and Easton, “‘ We must remember 
that we are not dealing with the decision of the particular case 
before us, though that is involved in the inquiry, but with a 
general system of great practical interest to the country; and 
it is the effect of our decision upon the operation of the sys- 
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tem that gives to it its chief importance.” If the question of 
pecuniary hardship could have a legitimate influence, it would 
not be difficult to demonstrate how much greater the hardship 
is to the patentee, by reason of the reservation under the most 
limited construction, than on the part of the grantee, by rea- 
son of the loss of the remnant of the machine, after the thing 
patented is worn out. But what becomes of the question of 
hardship in other cases where the thing patented has no mate- 
rial existence, as in the case of a chemical process requiring 
costly apparatus for the application of the process, which is the 
thing patented ? 

Let us take, for illustration, the patent granted to Charles 
Goodyear, for curing, or, as it is termed, vulcanizing India-rub- 
ber, by mixing it with sulphur, and then baking it by exposure 
to heat. The thing patented in this instance is a process, an 
immaterial thing which has no visible existence. It is simply 
arule of procedure. But this rule of procedure can only be 
applied to produce the desired effect by means of costly ma- 
chinery for grinding and mixing the India-rubber and sulphur, 
and moulds, and ovens, or boilers, for baking. Many manufac- 
turers have been licensed to work under this patent. By reason 
of great poverty, occasioned by many years of fruitless experi- 
ments in search of this great discovery, he was compelled to 
grant licenses far below their actual value. Should he obtain 
a renewal of this patent, as the thing patented is not a ma- 
chine, and has no material existence, the licensees or grantees 
will not come under the reservation, will not the pecuniary loss 
to them be greater than any that can be sustained by the gran- 
tees under the Woodworth patent? Most assuredly it will, and 
yet for these there will be no remedy. They, however, as the 
grantees under the Woodworth patent, have received more than 
their reward; and so it will always be in similar cases, because 
none but valuable inventions can be renewed, and when the in- 
ventions have been of sufficient value to authorize the renewal, 
those who have used them have been remunerated. 

But, as we before submitted, the hardship to the licensee or 
grantee is not a matter that can affect the judicial construction. 
The inquiry must look to the naked fact, when the material 
machine or thing patented ceases to exist. 

(The counsel then proceeded to illustrate the above princi- 
ples by other examples. ) 


The counsel for the defendants made the following points. 
I. The Circuit Court, as a court of equity, had no jurisdic- 
tion under the acts of Congress, the parties not being citizens 
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of Louisiana, the subject of controversy not arising there, the 
equitable relief not being applicable there, and the right of the 
complainant not having been established at law. Act of 1789, 
§ 11 (1 Stat. at Large, 78); Act of 1793, § 5(1 Stat. at 
Large, 322); Act, of 1800, $ 3 (2 Stat. at Large, 37); Act 
of 1819, § 1 (3 Stat. at Large, 481); Act of 1836, ¢ 17 (5 
Stat. at Large, 124); Act of 1839, § 11 (5 Stat. at Large, 
354). 

iL If the Circuit Court possess the fullest equitable jurisdic- 
tion, still the complainant cannot, on the general and well-set- 
tled principles which govern the interposition of a court of 
equity, obtain redress by such a bill; nor is he entitled to such 
relief as he asks. 

He must establish at law the infringement of his right to 
the ‘“‘ thing patented,” the illegal use thereof by the defendants, 
and the damages he has sustained thereby. His right in 
equity is merely to restrain the continued illegal use of the 
thing patented, when so established. 

By what principle or rule, governing a court of equity, can 
he ask it, in an action such as this, and between these parties, 
to declare an agreement between other parties, and all rights 
under it, void? 

What part of the patent law entitles the complainant to an 
account ? 

How are damages for the infringement to be obtained by pro- 
ceedings in equity? Act of 1836 (5 Stat. at Large, 117, 123); 
2 Story’s Eq. $ 794 et seqg., $934; Dwarris on Statutes, 744; 
Curtis on Patents, 358, 370, 375, 381, and cases cited ; Phillips 
on Patents, 452; Whittemore v. Cutter, 1 Gallison, 429; Mil- 
ler v. Taylor, 4 Burr. 2400; Hill v. Thompson, 3 Meriv. 622: 
Bailey v. Taylor, ! Russ. & Mylne, 74; 3 Mylne & Craig, 
735; 4 Mylne & Craig, 435, 487; 1 Woodb. & Min. 435, 220, 
280, 290, 376; 2 Woodb. & Min. 28. 

Ill. The complainant has no title on which he can found an 
action against the defendants. They claim no interest adverse 
to his. He holds the exclusive right to make, use, and vend 
the machines in Escambia County, Florida, under the new or 
extended grant. ‘These machines are not made or used in con- 
travention of that grant; they are no infringement of “ the 
thing patented” to him; the defendants have not made, used, 
or sold the thing patented to him. The act of 1836, $ 14, (5 
Stat. at Large, 123,) establishes his right to sue, and cannot be 
construed to embrace a machine, lawfully made, before his 
grant accrued. Wilson v. Rousseau, 4 How. 681, 682, 684; 
Jacob’s Law Dict., Quitclaim, Assignment. 
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IV. Nor is the machine used by the defendants proved to be 
identical with that to which the complainant claims the exclu- 
sive right. 

They held under the patent of Emmons as much as that of 
Woodworth ; both patents were identical in many respects ; the 
testimony is entirely imperfect and insufficient so far as it de- 
scribes the exact character or construction of the machines 
used by the defendants. 

Woodworth purchased the right to use Emmons’s patent dur- 
ing the existence of his first grant, and held this right when 
the defendants took their assignment; there is no proof, in this 
action, to show how far the defendants’ machines, though 
called ‘‘ Woodworth’s,”’ were made under one right or the other. 
The only “ Woodworth machine ” traced to the possession of 
the defendants never was used by them. 

V. The right of defendants to use Woodworth’s planing- 
machine (whether constructed under Woodworth’s patent ex- 
clusively, or under that and Emmons’s combined) in Escambia 
County, Florida, was completely vested on the Ist of June, 
1836. The assignments were according to law. Act of 1793, 
§ 4 (1 Stat. at Large, 322). 

The claim of title, as set out in the record, is complete. 
The agreement of 28th November, 1829, is founded on a full 
and legal consideration ; the attempt to establish its invalidity 
on the ground of fraud is totally unsustained by any evidence, 
and at variance with the whole conduct of Woodworth and 
the character of his proceedings. The assignments subsequent 
to the agreements are in due form; they were all duly re- 
corded, though this was not required by any act in existence at 
the time when the title of Forsyth was complete. 

But it is altogether immaterial in this suit whether this be 
so or not. The complainant (Wilson) cannot avail himself of 
it. The machine is no infringement of his right. It was 
erected and used under Woodworth’s right; it was in being 
when that terminated. If illegally used, it was and is an in- 
fringement of that right, — not of the complainant’s ; and to 
Woodworth and his representatives alone belongs the claim for 
redress. 

VI. After the decision of this court (Simpson v. Wilson, 4 
How. 711), it is needless to answer the allegations of the bill 
which charge the act of vending the products of the machine 
elsewhere than in Escambia County as an infringement. That 
decision has conclusively affirmed his right to do so. 

VII. The right of the defendants, as established by the act 
of 1836, and confirmed by the Supreme Court, is the right to 
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“continue to use” the “ thing patented ” to the extent of their 
interest therein. This is all they have done; they have not 
exercised, during the renewed term, any other right derived 
under the assignment ; they have not made or vended any ma- 
chine; they have merely continued to use that which they 
had in use when the original term expired. 

The attempt to sustain the allegations of the bill, which charge 
the defendants with fitting up new machines since the 27th of 
December, 1842, or so reconstructing the old ones, since that 
time, as to make them essentially new ones, has totally failed. 
The evidence produced by the complainant negatives the alle- 
gations on both points. In allowing the continued use of the 
machines in existence on the 27th of December, 1842, this 
court evidently contemplated such repairs as were required to 
preserve them. Wilson v. Rousseau, 4 How. 707 ; Woodworth 
v. Curtis, 2 Woodb. & Minot, 528; Boyd v. Brown, 3 McLean, 
295; Boyd v. McAlpin, 3 McLean, 427. 


Mr. Justice WAYNE delivered the opinion of the court. 

In the argument of this case, the counsel for the appellant put 
his right to the relief sought by his bill upon two points. We 
will consider them in the order in which they were presented. 

The appellant’s first point is, that the title and right of the 
defendants to use the Woodworth invention are taken from 
them by the fraud and artifice of Emmons, Tyack, Toogood, 
and Halstead, in procuring from Woodworth and Strong the 
deed of the 28th of December, 1829. (Rec. 51, 52.) 

The fraud alleged in the bill is, that Emmons, having pirated 
Woodworth’s invention, contrived, by misrepresentation, to get 
a patent for the same, and, in conjunction with Toogood, Hal- 
stead, and Tyack, falsely and fraudulently represented to 
Woodworth, and to Strong, his assignee, that Emmons was 
the first inventor of the planing-machine, for which Wood- 
worth had received the first patent; and that Woodworth and 
Strong, regarding it possible that such might be the fact, not 
suspecting any fraudulent device, and fearing, notwithstanding 
Woodworth knew the invention to be his own, it might be es- 
tablished against him, executed the agreement of the 28th of 
November, 1829, for which no other consideration was received 
than Emmons’s pirated patent. 

The case is before us upon the original bill, and as it was 
afterwards amended, upon answers and replication. The de- 
fendants traverse this allegation of fraud, as fully as persons so 
situated can do, and deny any notice or knowledge about it, 
when they became the assignees of the invention for a valua- 
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ble consideration. 'The complainant, then, must establish his 
charge by proofs. We think it has not been done. 

The proof relied upon is, that, though Emmons received a 
patent for what he claimed to be his invention, it was subse- 
quently proved to be identical with the principle of Wood- 
worth’s machine, and had been pirated from it. That, at the 
time Emmons applied for a patent, he had not, in any way, 
carried his machine into such a practical result, either in a 
model or execution, as to entitle him to letters patent. 'T'o this 
is added the declaration of two witnesses, Harris and Gibson, in 
a joint deposition, — (one of them we may suppose interested, 
from not having disavowed it, as his associate Gibson does, ) — 
“that they called upon Emmons in the city of New York, 
several years since, and shortly previous to his death, for the 
purpose of obtaining information in relation to an invention of 
a planing-machine, said to have been invented by him while 
residing at Syracuse. That he then informed them, that in 
the year 1824, being engaged in the erection of salt-vats at 
Syracuse, he had contrived a machine by which the plank used 
for salt-vats could be joined by means of knives upon a re- 
volving cylinder. ‘That he went so far as to satisfy himself, 
that boards and plank might be joined in that way; but the 
machine was never so far completed as to perform work with 
it; that he left Syracuse in July, 1824, and thought no more 
of the subject, until after William Woodworth had obtained 
his patent, when he was employed by Toogood, T'yack, and 
Halstead to defeat it.” 

Such is the testimony in this record in support of the charge, 
that the mutual deed of the 28th of November, 1829, was ob- 
tained by fraud. It is under that deed that the defendants 
claim the right to use the Woodworth machines in their pos- 
session. 

Apart from the insufficiency of such testimony, in combina- 
tion or separately, to establish the fraud, if we suppose it had 
been sworn to by Emmons, it would be only hearsay, and not 
within any exception to the rule rejecting hearsay testimony. 
It is not so, on account of its being a dying declaration, or 
one made by Emmons at variance with his interest. Neither 
can it be brought under the exception, as an admission by one 
who is a party to a suit with others identified in interest with 
him ; nor as coming from one having any interest in the suit, 
without being a party to the record with others who are so. 
And it is not the admission of one interested in the subject- 
matter of the suit, where the law, in regard to that source of 
evidence, looks chiefly to the parties in interest, and gives to 
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their admissions the same weight as though they were parties 
to the record. 

In fact, the declaration said to have been made by Emmons 
is merely hearsay; it cannot be made evidence for any pur- 
pose, of itself, or in connection with any other proof in the case 
not liable to any objection; it can neither aid nor be aided by 
other evidence. 

We have put its exclusion on the ground stated, on account 
of the relations which the record shows Emmons had with 
some of the parties, rather than upon the little credit to which 
such a declaration from him would be entitled, from the dif- 
ference and opposition between it and such as Emmons must 
have made when he applied for, and obtained, letters patent for 
what he claimed to be his invention. 

Let us suppose, however, Emmons to be a competent wit- 
ness to avoid an instrument obtained by the fraudulent de- 
vices of himself and his associates; and that there were inde- 
pendent corroborating proofs in confirmation of his credit in 
such a case. Still the declaration imputed to him would not, 
in any way, have disparaged the right or title of the assignees, 
under the deed of the 28th of December, 1829, their right hav- 
ing been acquired without notice of the fraud which the com- 
plainant says was practised upon Woodworth and Strong. 

The complainant can have no benefit under the first point 
urged by his counsel. 

The second point upon which the counsel rely is, that the 
defendants, as assignees under the deed, continue to use their 
machines, in fraud of the law, and in violation of the rights of 
the complainant. The specifications under the general propo- 
sition are, that the defendants have substituted other machines 
for those used by them, before the expiration of the first term 
of Woodworth’s patent. That they have reconstructed Wood- 
worth’s entire combination in the frames of their old machines, 
or supplied an essential constituent part of it, to continue in 
use those machines which this court said they had a right to 
use as assignees, when this case was before it, upon certified 
points, in the year 1846. 4 How. 709, 711. 

There is no proof of either the first or second specification. 

Bui the questions which were argued by counsel, — when re- 
pairs destroy identity and encroach upon invention, or when the 
thing patented ceases to exist, so as to exclude the repair or 
replacement of any one part of its combination, in connection 
with the rest of it, not requiring repair, or to be replaced, — are 
before the court upon the evidence in the record. 

We admit, for such is the rule in Wilson v. Rousseau, 4 
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Howard, that when the material of the combination ceases to 
exist, in whatever way that may occur, the right to renew it 
depends upon the right to make the invention. If the right 
to make does not exist, there is no right to rebuild the combi- 
nation. 

But it does not follow, when one of the elements of the com- 
bination has become so much worn as to be inoperative, or has 
been broken, that the machine no longer exists, for restoration 
to its original use, by the owner who has bought its use. 
When the wearing or injury is partial, then repair is restoration, 
and not reconstruction. 

Illustrations of this will occur to any one, from the frequent 
repairs of many machines for agricultural purposes. Also from 
the repair and replacement of broken or worn-out parts of 
larger and more complex combinations for manufactures. 

In either case, repairing partial injuries, whether they occur 
from. accident or from wear and tear, is only refitting a machine 
for use. And it is no more than that, though it shall be a re- 
placement of an essential part of a combination. It is the use 
of the whole of that which a purchaser buys, when the pat- 
entee sells to him a machine ; and when he repairs the damages 
which may be done to it, it is no more than the exercise of 
that right of care which every one may use to give duration to 
that which he owns, or has a right to use as a whole. 

This foundation of the right to repair and replace, and its 
application to the point we are considering, will be found in 
the answers which every one will give to two inquiries. 

The right to repair and replace in such a case is either in 
the patentee, or in him who has bought the machine. Has the 
patentee a more equitable right to force the disuse of the 
machine entirely, on account of the inoperativeness of a part of 
it, than the purchaser has to repair, who has, in the whole of 
it, aright of use? And what harm is done to the patentee in 
the use of his right of invention, when the repair and replace- 
ment of a partial injury are confined to the machine which the 
purchaser has bought ? 

Nothing is gained against our conclusion by its being said 
that the combination is the thing patented, and that, when its 
intended result cannot be produced from the deficiency of a part 
of it, the invention in the particular machine is extinct. It 
is not so. Consisting of parts, its action is only suspended 
by the want of one of them, and its restoration reproduces the 
same result only, without the machine having been made 
anew. Of course, when we speak of the right to restore a part 
of a deficient combination, we mean the part of one entirely 
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original, and not of any other’ patented thing which has been 
introduced into it, to aid its intended performance. 

Nor is it meant that the right to replace extends to every 
thing that may be patented. Between repairing and replacing 
there is a difference. 

Form may be given to a piece of any material, — wood, 
metal, or glass, — so as to produce an original result, or to aid the 
efficiency of one already known, and that would be the sub- 
ject for a patent. It would be the right of a purchaser to re- 
pair such a thing as that, so as to give to it what was its first 
shape, if it had been turned from it, or, by filing, grinding, or 
cutting, to keep it up to the performance of its original use. 
But if, as a whole, it should happen to be broken, so that its 
parts could not be readjusted, or so much worn out as to be 
useless, then a purchaser cannot make or replace it by another, 
but he must buy a new one. The doing of either would be 
entire reconstruction. 

If, however, this same thing is a part of an original combina- 
tion, essential to its use, then the right to repair and replace 
recurs. ‘That this is so may be more satisfactorily shown by 
the Woodworth planing-machine than any other we know, and 
particularly by the complaint here made against these defend- 
ants. 

Woodworth’s greatest merit, showing his inventive genius, is 
the adaptation of a well-known tool to a new form and me- 
chanical action, giving an almost wonderful efficiency to its 
use, and which, in the hundred efforts which had been made 
before, had not been accomplished. We mean its cutters for 
planing, tonguing, and grooving. 

The complaint now is, that the defendants, in the use of 
their old machines, have replaced new cutters for those which 
were worn out, in fraud of the ruling of this court in its answer 
to the first point certified when this case was formerly here. 
Simpson et al. v. Wilson, 4 Howard, 709. 

This court then said, that the renewal of the patent granted 
to William Woodworth, to William W. Woodworth, his exec- 
utor, did not inure to the benefit of the defendants, to the 
extent they were interested in it before the renewal and ex- 
tension, but that the law saved to persons in the use of the 
machines at the time the extension took effect the right to 
continue the use. Simpson et al. v. Wilson, 4 How. 711. 

Wilson and Rousseau’s case, in 4 Howard, was very fully 
considered by this court. There were differences of opinion 
between the judges, as to the interest which assignees of an in- 
vention had in it under the eighteenth section of the act of 
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1836, after the expiration of the first term of a patent, when there 
had been a renewal and extension of it. But it certainly did 
not occur to either of us, that the language then used by the 
court, and afterwards in Simpson et al. v. Wilson, could make 
any difficulty in its application, or that it was subject to misap- 
prehension. 

It does not permit an assignee of the first term of a patent, 
after its renewal and extension, to make other machines, or to 
reconstruct it, in gross, upon the frames of machines which the 
assignee had in use when the renewal and extension of the 
patent took effect. But it does comprehend and permit the re- 
supply of the effective ultimate tool of the invention, which is 
liable to be often worn out or to become inoperative for its in- 
tended effect, which the inventor contemplated would have to 
be frequently replaced anew, during the time that the machine, 
as a whole, might last. 

The proof in the case is, that one of Woodworth’s machines, 
properly made, will last in use for several years, but that its 
cutting-knives will wear out and must be replaced at least 
every sixty or ninety days. 

The right to replace them was a part of the invention trans- 
ferred to the assignee for the time that he bought it, without 
which his purchase would have been useless to him, except for 
sixty or ninety days after a machine had been put in use. It 
has not been contended, nor can it be, that such can be a limi- 
tation of the assignee’s right in the use of the invention. 

If, then, the use of the machine depends upon the replace- 
ment of the knives, and the assignee could replace them from 
time to time, as they were needed, during the first term of the 
patent, though they are an essential and distinct constituent of 
the principle or combination of the invention, frequently re- 
placing them, according to the intention of the inventor, is not 
a reconstruction of the invention, but the use only of so much 
of it as is absolutely necessary to identify the machine with 
what it was in the beginning of its use, or before that part of 
it had been worn out. 

The right of the assignee to replace the cutter-knives is not 
because they are of perishable materials, but because the in- 
ventor of the machine has so arranged them as a part of its 
combination, that the machine could not be continued in use 
without a succession of knives at short intervals. Unless they 
were replaced, the invention would have been but of little use 
to the inventor or to others. The other constituent parts of 
this invention, though liable to be worn out, are not made with 
reference to any use of them which will require them to be 
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replaced. These, without having a definite duration, are con- 
templated by the inventor to last so long as the materials of 
which they are formed can hold together in use in such a 
combination. No replacement of them at intermediate inter- 
vals is meant or is necessary. ‘They may be repaired as the 
use may require. With such intentions, they are put into the 
structure. So it is understood by a purchaser, and beyond the 
duration of them a purchaser of the machine has not a longer 
use. But if another constituent part of the combination is 
meant to be only temporary in the use of the whole, and to be 
frequently replaced, because it will not last as long as the other 
parts of the combination, its inventor cannot complain, if he 
sells the use of his machine, that the purchaser uses it in the 
way the inventor meant it to be used, and in the only way in 
which the machine can be used. 

Such a replacement of temporary parts does not alter the 
identity of the machine, but preserves it, though there may not 
be in it every part of its original material. 

Such being the case, and this court having determined that 
the statute providing for the extension and renewal of patents 
saves the rights of assignees in the use of the machines which 
they may have in operation when the extension takes effect, 
we do not think that the defendants in this case, from having 
replaced cutter-knives in their machines, have been using them 
in fraud of the law, or in violation of the rights of the com- 
plainant. 

We shall, therefore, direct the decree of the court below, 
dismissing the complainant’s bill, to be affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Louisiana, and was argued by counsel. On considera- 
tion whereof, it is now here ordered, adjudged, and decreed 
by this court, that the decree of the said Circuit Court in this 
cause be, and the same is hereby, affirmed, with costs. 
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Tue Unitep Srares, PLAINTIFFS IN ERROR, v. JosEPH REYNES. 


The act of Congress of May 26, 1824 (4 Stat. at Large, 52). for enabling claimants 
to lands within the limits of the State of Missouri and ‘Territory of Arkansas to 
institute proceedings to try the validity of their titles, and which was revived by 
the act of June 17th, 1844 (5 Stat. at Large, 676), did not embrace within its 
operation complete or perfect titles to land. 

It applied to incomplete titles only, derived cither from Spanish, French, or British 
grants, and of these provided for such only as had been legally issued by a com- 
petent authority, and were protected by treaty. 

The act, as revived and reenacted as aforesaid, was not designed to invest the hold- 
ers of imperfect titles with new or additional rights, but merely to provide a remedy 
by which legal, just, and bond fide claims might be established. 

The treaty of St. Ildefonso, between Spain and the French Republic, and that of 
Paris, between France and the United States, should be construed as binding on the 
parties thereto, from the respective dates of those treaties. 

Upon no plausible pretext could it be denied that the treaty of St. Ildefonso was 
obligatory upon Spain from the period of her acceptance of the provision made for 
the Duke of Parma, in pursuance of that treaty, viz.on the 21st of March, 1801, or 
from the date at which she ordered the surrender of the Province of Louisiana to 
France, viz. on the 15th of October, 1802. 

A grant by Morales, the Spanish governor, issued on the 2d of January, 1804, for 
lands included within the limits of Louisiana, was void; Spain having parted with 
her title to that Province to France, by the treaty of St. Ildefonso, on the Ist of 
October, 1800 ; and France having ceded the same Province to the United States 
by the treaty of Paris of the 30th of September, 1803. 

Such a grant could not be protected by that article of the treaty of Paris which 
stipulated for the protection of the people of Louisiana in the free enjoyment of 
their liberty and property ; the term property, in any correct acceptation, being appli- 
cable only to possessions or rights founded in justice and good faith, and based 
upon authority competent to their creation. 

The circumstance, that the Spanish authorities retained possession of portions of 
Louisiana till the year 1810, did not authorize the issuing of grants for land by 
those authorities, upon the ground that they constituted a government de facto, 
Spain having long previously ceded away her right of sovereignty, and her pos- 
session subsequently thereto having been ever treated by the United States as 
wrongful, viz. after October, 1800. 

The decisions of this court in the cases of Foster and Neilson, and Garcia and Lee, 
sustaining the construction of the political department of the government upon the 
question of the limits of Louisiana, reviewed and confirmed. 


Tu1s was an appeal from the District Court of the United 
States for the District of Louisiana. 

On the 10th of December, 1803, the following certificate of 
survey was issued : — 


“T, Don Vincente Sebastian Pintado, captain of militia caval- 
ry and deputy surveyor of this Province, do hereby certify, that 
there has been measured and the boundaries marked of a tract 
of land for Don José Reynes, containing 40,000 superficial ar- 
pents, measured by the perch of the city of Paris, of 18 feet of 
said city, calculating 100 superficial perches to the arpent, ac- 
cording to the agrarian custom of this Province, which tract is 
situated 4} miles to the south of the boundary-line between the 
domains of his Majesty and the United States of America, 
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bounded on the north by lands belonging to Don Jame Jorda, 
Don Manuel de Sanzos, and on all the other sides by vacant 
lands, the River Comite, and a branch of said river, commonly 
called Canaveral Creek, passing in the centre of said tract, all 
of which are clearly described in the preceding plan signed by 
me, in which plan said tract is represented with the dimensions 
of its boundaries in lineal perches of Paris, the directions of the 
boundaries by the compass, the declination or variation of 
which is in the direction northeast, the trees and mounds in- 
tended as landmarks, and all other natural and artificial limits. 
The said 40,000 arpents were bought by the interested party 
from the royal treasury, and were ordered to be measured and 
appraised by a decree of the General Intendancy of this Prov- 
ince, under date of the 1st of September last, sent to Carlos de 
Grandpré, colonel of the royal armies, civil and military gov- 
ernor of the post of Baton Rouge and of its dependencies, and 
sub-delegate of the General Intendancy, who notified me of 
said decree, and of its contents. 

* And said Excellency, the governor and sub-delegate, hav- 
ing appointed Don Pedro Allen and Don Felix Bernardo Du- 
montier appraisers on behalf of the government, and the agent 
of the party, Don Antonio Gras, having named Don Philipe 
Hickey and Don Bernardo Dubrocar, said gentlemen being as- 
sisted by two witnesses, to wit, Don Thomas Valentin Dalton 
and Juan Poret, appraised the aforesaid tract at the price and 
sum of six thousand dollars, or at the rate of fifteen cents per 
superficial arpent; the agent of the party, being informed of 
said appraisement, consented and approved it, receiving said 
tract as purchased, acknowledging the delivery thereof; and, 
with the appraisers and witnesses, signed these presents in 
Baton Rouge, on the 19th day of the month of November, of 
the year 1803. 

(Signed, ) Antonio Grass, 
Vincente SepasTian Pintapo, 
Pepro ALLEN, 
Fevix Bernarpo Dumontier, 
Puuir Hickey, 
Bernarpo Dusrocar, 
Vn. Datrton, 
Juan Porer. 


“The foregoing plan and explanations, or description, have 
been registered, in the office of general measuration, in book 
D, No. 4, folio 84, and the plan numbering 1672. 

“10 December, 1803. Signed by me as Surveyor-General. 
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“T certify that the foregoing is a correct copy of the original 
filed with the documents of the case, and I give the present in 
virtue of a decree from the Intendant-General, dated 6th of the 
present month of December, dated as above. 

(Signed, ) Car.os ‘T'RuDEAU, 
Surveyor- General.” 





On the 2d of January, 1804, the following grant was 
made : — 

“ Don Juan Ventura Morales (coniador de exercito), comp- 
troller for the army, intendant and superintendent pro tempore 
of the Province of West Florida, minister commissioned with 
the adjustment and final settlement of the affairs of the royal 
hacienda (domains) in the Province of Louisiana. Whereas 
Don José Reynes, an inhabitant and merchant of this city, has 
presented himself before this tribunal, soliciting to purchase 
from the royal treasury 40,000 superficial arpents of land, of 
those vacant and belonging to the crown, the value of which 
he offers to pay, under appraisement, in letters of credit, issued 
by the department of the royal treasury, I ordered, in conse- 
quence of said demand, that a certified copy should be fur- 
nished by the secretary of the official letter addressed by this 
intendancy to the commissioners appointed for the transfer of 
this Province, on the subject of a petition presented by Don 
Thomas Urquhart, and of the answer made by said commis- 
sioners; and that these be submitted to the Sen’r Fiscal (so- 
licitor of the crown). Those formalities having been fulfilled, 
and no opposition being made to said petition from the answer 
given by said Sen’r Fiscal, whose opinion was favorable there- 
to, and who recommended that an order be issued to Colonel 
Carlos de Grandpré, governor and sub-delegate of the royal 
treasury in Baton Rouge, to appoint two citizens of experience, 
who in the character of appraisers, with two others whom the 
purchaser shall designate, and two assistant witnesses, should 
proceed to the appraisement, survey, and mark the limits 
of the 40,000 arpents of land, and make a return of the pro- 
ceedings in order to carry out the object contemplated. I 
further ordered to be furnished a certified copy of the order 
under which the Auditor of War was consulted on the proceed- 
ings had in the case of the aforesaid Urquhart, with regard to 
a similar application, and of the opinion which he (the Auditor 
of War) expressed ; and, this having been done, I approved the 
same, directing an order to be sent to the said governor and 
sub-delegate of the royal treasury, as recommended by the 
Sen’r Fiscal, and for the purposes which he determined, which 
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was accordingly done ; and, in virtue of said order, the opera- 
tions of survey were performed, and forthwith were measured, 
surveyed, the limits defined, and marked with stakes, of the 
40,000 superficial arpents of land solicited by Don José Reynes; 
all of which land is in one body or tract, situated in the dis- 
trict of Baton Rouge, and in the spot which will be named 
hereafter, with a description of the boundaries, by the compass, 
and situation. This tract of land was valued at $6,000, or at 
the rate of 15 cents per superficial arpent ; which appraisement 
I ordered to be submitted to the Sen’r Fiscal, who approved it, 
and decided that, on payment being made by Don José Reynes 
in the royal coffers of said sum of $6,000, the same being the 
value of the land, say 40,000 superficial arpents, according to 
the figurative plan, also the payment of the duty of media 
anata (half-yearly tribute), and 18 per cent. for the transporta- 
tion of this tribute to the kingdom of Castilla, a title of prop- 
erty should be given to him. That, agreeably and in con- 
formity with this order of the Sen’r Fiscal, I ordered that the 
Surveyor-General, Don Carlos Trudeau, should examine the 
operations, or proceedings of survey, made by Don Vincente 
Pintado; and, if he found them correct, that he should record 
in his books the plan representing the 40,000 arpents of land 
solicited by the aforesaid Reynes, and furnish a copy of said 
plan to accompany the title. That, these formalities having 
been complied: with, I approved, by an act bearing date of 19th 
of December last, the valuation made of said 40,000 superficial 
arpents, and ordered that the documents should be sent to the 
minister of the royal treasury for a liquidation of the value of 
the land ; and, on its being shown that the amount due to the 
royal treasury had been entirely paid in the royal coffers, in 
certificates of credit, as proposed by said Don José Reynes, also 
with the sum for the (media anata) half-yearly tribute to the 


- king, and for its transportation to Spain, that then a title of 


property, in due form, should be given to the party. From the 
receipt of payment given by the ministry of the royal treasury, 
bearing date 31st of December last, which receipt is with the 
proceedings to which I refer, it appears that the said Don José 
Reynes did pay in the royal coffers 49,416 reales (bits) of sil- 
ver: 48,000 for the price of the land, at 15 cents per arpent, 
and the balance, 1,416 reales, for the 2} per cent. for the half- 
yearly tribute, and 18 per cent. for the transportation of tribute 
to Spain ; in consequence of which, and it being evident, from 
the plan and proceedings of survey furnished by the Surveyor- 
General, Don Carlos Trudeau, bearing No. 1,672, that the said 
40,000 superficial arpents are situated in the district of Baton 
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Rouge, at four miles and one third south of the boundary-line 
between the domains of his Catholic Majesty and the United 
States of America, bounded on the north by lands belonging 
to Jayme Jorda, a captain of the army, and those of an officer 
of the same grade, Don Manuel de Sanzos; and on the other 
sides by vacant lands, the River Comite passing through the 
centre of the said 40,000 arpents, which are also intersected by 
a branch of said river commonly called the Canaveral. 

“Therefore, and agreeably to the power delegated to me, I 
do hereby grant, under title of sale, to the above-named Don 
José Reynes, the 40,000 superficial arpents of land which he 
petitioned for, in the spot, and within the district of Baton 
Rouge, where they have at his instance been measured, bound- 
ed, and surveyed, under the aforesaid limits, as represented by 
the plan and measurement above cited; all of which, for the 
better understanding of what is here set forth, as well as the 
directions, distances, and localities, shall be annexed to this 
title ; and I impart to him (Don José Reynes) entire and clear 
dominion over said 40,000 arpents of land, that, as his own 
lands, from having purchased and paid for them to the royal 
treasury, he may possess, cultivate, and dispose of them at his 
pleasure ; and I do authorize him to take possession of them ; 
in which possession I do hereby place him, without prejudice to 
any third person who might have a better right. 

‘‘In testimony whereof, I have ordered these presents to be 
delivered under my signature, sealed with my coat of arms, and 
countersigned by the undersigned, notary of the royal treas- 
ury, who, as well as the principal comptroller, will register this 
act. 

‘¢Given in New Orleans, on the 2d day of January, 1804. 

(Signed, ) Juan Ventura Mora.es. 
* By order of the Sen’r Intendant. 
° Cartos XIMENEs. 


‘The above title has been registered in folio 37 to 40 of the 
book under my charge destined to that effect, and for titles of 
said class. 

(Signed, ) Car.Los XIMENES. 


‘‘ Registered in the office of the principal comptroller for the 
army, and also in the office of the royal treasury, (both of 
which are under our charge,) at page 38 of the book destined 
to that effect and purpose. 

(Signed, ) Gitserto LEonarp. 
Manvev Armires.” 


On the 26th of May, 1824, Congress passed an act (4 Stat. at 
Large, 52), from which the following are extracts. 
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The first section declares, — ‘That it shall and may be law- 
ful for any person or persons, or their legal representatives, 
claiming lands, tenements, or hereditaments in that part of the 
late Province of Louisiana which is now included within the 
State of Missouri, by virtue of any French or Spanish grant, 
concession, warrant, or order of survey, legally made, granted, 
or issued, before the 10th day of March, 1804, by the proper 
authorities, to any person or persons resident in the Province at 
the date thereof, or on or before the 10th day of March, 1804, 
and which was protected or secured by the treaty between the 
United States of America and the French Republic, of the 30th 
day of April, 1803, and which might have been perfected into 
a complete title under and in conformity to the laws, usages, 
and customs of the government under which the same originat- 
ed, had not the sovereignty of the country been transferred to 
the United States,” to present a petition to the District Court 
of Missouri, setting forth their claim, and praying that the va- 
lidity of such title of claim might be inquired into and decided 
by the said court. The United States were to put in their an- 
swer by the District Attorney, and the proceedings in the cause 
were to be conducted according to the rules of a court of 
equity. 

By the second section it is enacted: —‘“‘ And the said court 
shall have full power and authority to hear and determine all 
questions arising in said cause relative to the title of the claim- 
ants; the extent, locality, and boundaries of the said claim, or 
other matters connected therewith fit and proper to be heard 
and determined ; and by a final decree to settle and determine 
the question of the validity of the title, according to the law 
of nations; the stipulations of any treaty, and proceedings un- 
der the same ; the several acts of Congress in relation thereto ; 
and the laws and ordinances of the government from which it 
is alleged to have been derived ; and all other questions proper- 
ly arising between the claimants and the United States.” 

The act of 17th June, 1844 (5 Stat. at Large, 676), entitled 
“An act to provide for the adjustment of land claims within 
the States of Missouri, Arkansas, and Louisiana, and in those 
parts of the States of Mississippi and Alabama south of the 
thirty-first degree of north latitude, and between the Mississippi 
and Perdido Rivers,” revived and reénacted so much of the act 
of 26th May, 1824, entitled “An act to enable claimants to 
land within the State of Missouri and Territory of Arkansas to 
institute proceedings to try the validity of their claims,” so far 
as the same related to the State of Missouri, and extended the 
same to the States of Louisiana and Arkansas, and to so much 
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of the States of Mississippi and Alabama as is above described, 
‘‘in the same way, and with the same rights, powers, and juris- 
dictions, to every extent they can be rendered applicable, as 
if these States had been enumerated in the original act hereby 
revived, and the enactments expressly applied to them as to the 
State of Missouri; and the District Court, and the judges there- 
of, in each of these States, shall have and exercise the like ju- 
risdiction over the land claims in their respective States and 
districts, originating with either the Spanish, French, or British 
authorities, as by said act was given to the court and the judge 
thereof in the State of Missouri.” 

The treaty of cession by Spain to France is dated Ist Octo- 
ber, 1800, and its terms will be found stated in the treaty of 
cession by France to the United States, dated 30th April, 1803 
(S Stat. at Large, 200). The act of delivery by Spain to 
France took place on the 30th of November, 1803, and by 
France to the United States on the 20th of December, 1803. 
State Papers, Foreign Relations, Vol. II., page 582 et seq. 

On the 13th of March, 1846, Reynes filed the following pe- 
tition : — 





‘To the Honorable the District Court of the United States in 
and for the District of Louisiana. 


“The petition of Joseph Reynes, who resides in the city of 
New Orleans, respectfully represents: 

‘That by inheritance, being the sole heir of his father, Jo- 
seph Reynes, now deceased, he is the owner of forty thousand 
arpents of land, situated in what was formerly called, under the 
government of the king of Spain, the district of Baton Rouge, 
four miles and one third south of the boundary-line between 
the then territory of the king of Spain and the territory of the 
United States of America, being bounded on the north by lands 
the property of James Jorda, and by property of Manuel de 
Sanzos, and on the other sides by vacant lands; as will more 
fully appear by an authentic copy of the original act of sale and 
grant, by Juan Ventura Morales, commissary of the army, in- 
tendant and superintendent ad interim for the Province of West 
Florida, minister charged with the final settlement of all affairs 
relating to the royal treasury of the king of Spain in Louisiana, 
to the said Joseph Reynes, deceased, and to the documents, 
plans, and surveys appended to the same; all of which are au- 
thentic, and are referred to and made a part of this petition. 

*¢ Petitioner further alleges, that said land is believed to be 
situated in the parishes of East Feliciana and St. Helena, ac- 


cording to the present territorial divisions of this State. 
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“ Petitioner alleges, that his said father acquired the said land 
by purchase and grant from said Juan Ventura Morales, the 
duly authorized officer and agent of the government of Spain, 
the sovereignty over the territory in which the said land is sit- 
uated at the time of the aforesaid purchase and grant. That 
said Morales had full authority from the government of Spain 
to sell the said land, and to grant a good and perfect title 
thereto. 

“All of which more fully appears from the annexed docu- 
ments, and also from the original grant from Morales, which has 
been mutilated by robbers, who entered and robbed the dwell- 
ing-house of the petitioner. The said original act in the form 
in which it now exists is hereunto annexed, together with the 
plan of the original survey. 

‘ Petitioner alleges, that the survey was made and returned 
by the duly authorized officers of the government of Spain, on 
the 19th day of November, A. D. 1803, and that on the 31st 
day of December, A. D. 1803, the money was paid by his said 
father to the government of Spain for the land; and that the 
above-mentioned grant was made to his father on the 2d day 
of January, A. D. 1804. 

‘That at the date of the said sale and grant to his father, he 
was a resident of the Province of Louisiana. That the said 
grant was protected by the treaty between the United States 
and the French Republic of the 30th day of April, 1803. And 
that said grant might have been perfected into a complete title 
under and in conformity to the laws, usages, and customs of 
the government of Spain, had not the sovereignty of the coun- 
try been transferred to the United States. 

Petitioner further alleges, that the said grant did convey to 
his said father a full and complete title to the said land, under 
the laws, customs, and usages of the government of Spain. 

“ Petitioner alleges, that his claim to the above-mentioned 
land was presented to the commissioner of the United States 
for confirmation, and the same was refused, as will be more 
fully seen by reference to the report of James O. Cosby, the 
said commissioner, to be found in the 18th volume of the 
American State Papers, at pages 59 and 66. 

“That the United States government has refused, and still 
refuses, to recognize and confirm the said claim, and has as- 
serted a claim to the same. And that various persons have 
pretended to set up claims to said land adverse to the rights of 
the petitioner, to wit, the following persons: L. Saunders, M. 
Harris, H. Hardesty, Ira Bowman, John Morgan, Josiah Ben- 
ton, Z. 8. Lyons, and Henry Hawford. 
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‘‘ Wherefore petitioner prays, that the District Attorney of 
the United States, in behalf of the United States, and the said 
L. Saunders, M. Harris, H. Hardesty, ra Bowman, John Mor- 
gan, Josiah Benton, Z. S. Lyons, and Henry Hawford, be cited 
to answer this petition, and that, after all due proceedings had, 
the validity of petitioner’s claim be inquired into, and that he 
be decreed to be the true and lawful owner of the said forty 
thousand arpents of land. And that for so much of said land 
as shall be ascertained to have been sold by the United States, 
the petitioner shall be allowed a like quantity of the public 
lands belonging to the government of the United States, as 
provided for by law, and for all other relief in the premises, 
&c., &c. 

(Signed, ) Exmore & Kine, 
Solicitors for Complainant. 


“ Joseph Reynes, being duly sworn, deposeth that the alle- 
gations of the above petition are true. 
(Signed, ) Reynes. 


** Sworn to and subscribed before me, this 13th of March, 
1846. 
(Signed, ) L. E. Simonns, Deputy Clerk.” 


Annexed to this petition were the above-recited certificates 
of survey and grant. 

In June, 1846, sundry witnesses were examined on behalf 
of the petitioner, for the purpose of verifying the signatures, 
&e. ' 

The District Attorney appeared on behalf of the United 
States, and traversed the petition. ‘The other defendants al- 
lowed judgment to go against them by default. 

On the 3d of November, 1846, the court pronounced the fol- 
lowing decree : — 


‘The court having heretofore taken this case under con- 
sideration, and having maturely considered the same, doth now 
order, adjudge, and decree, that the petitioner recover the land 
claimed in his petition, and described in the survey of Pintado, 
revised by Trudeau, appended thereto ; and if it should happen 
that any portion of said land has been sold or otherwise dis- 
posed of by the United States, it is ordered that for such por- 
tions the petitioner have the right to enter other lands belong- 
ing to the United States, at any land office in Louisiana, ac- 
cording to the provisions of the eleventh section of the act of 
1824. And it appearing by reference to the order of this court, 
dated the 17th day of June, 1846, that petitioner’s petition has 
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been heretofore taken pro confesso, against L. Saunders, M. 
Harris, H. Hardesty, Ira Bowman, John Morgan, Josiah Ben- 
ton, Z. 8. Lyons, and Henry Hawford, and the said defend- 
ants not having entered their names to the said petition, or 
taken any steps to set aside the said order taking the petition 
pro confesso, it is further ordered and decreed that the petition- 
er recover the above-described land from the said defendants, 
unless the portions they may claim shall have been sold to 
them by the government of the United States, or otherwise 
disposed of by the said government to the said defendants ; 
in which event the petitioner is to obtain relief in the manner 
above pointed out, where the government of the United States 
have sold or otherwise disposed of any portion of the land he 
claims. 

“ Judgment rendered November 3d, 1846; judgment signed 
November 12th, 1846. 

(Signed, ) Tueo. H. McCaues, U. 8S. Judge.” 





From this decree the United States appealed to this court. 


The cause was argued for the appellants by Mr. Johnson 
(Attorney-General), and by Messrs. Brent and May, for the 
appellee. 


Mr. Johnson made the following points. 

I. That the land in controversy, being within the limits of 
the territory ceded to the United States by France by the 
treaty of 30th of April, 1803, Spain had no authority to dis- 
pose of it, her title having passed to France by the treaty of 
St. Ildefonso of the Ist October, 1800, and, consequently, the 
grant in this case is void. Foster and Elam v. Neilson, 2 Pet. 
253 ; Lee v. Garcia, 12 Pet. 511; and the 18th volume of State 
Papers. 

II. That the act of Congress of the 26th March, 1804, sec- 
tion 14, having declared null, void, and of no effect, all grants 
made within said territory after the 1st of October, 1800, the 
act of 1844, extending the act of 1824 to said territory, is to be 
construed, among other things, with reference to said act, and 
is not to be considered as giving validity to any grants made 
after that date. 

Mr. Johnson then gave a history of the country between the 
Mississippi and Perdido Rivers. The executive and legislative 
departments of the government always asserted that it passed 
to the United States under the Louisiana treaty, because Spain 
ceded Louisiana to France with the same limits which bounded 
the Province when France formerly possessed it, which limits 
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included the country in question. He referred to the corre- 
spondence between our ministers and M. Cevallos, the Minister 
of Foreign Relations of Spain, in “ State Papers,” Foreign Re- 
lations, Vol. IL. pp. 629 to 660. Spain said this country did 
not belong to us, and retained possession of it until the year 
1810. The rest of Louisiana was delivered to us in 1804. 
All grants, in order to be valid, must have emanated, after 
1803, from the United States; and between 1801 and 1803 
from the French government. ‘This court has given this con- 
struction to the treaty. In the case of Foster and Elam v. 
Neilson, the court had only the American copy of the treaty of 
1819 before it, which said that grants of land should be ratified 
and confirmed, implying that some act of ratification was to be 
done by our government after the treaty. But in the Arredon- 
do case, the Spanish copy was produced, which said that the 
grants should remain ratified and confirmed. But this article 
only related to the Spanish side of the line, and had no appli- 
cation to what had been our side of the line since 1803. In 
Garcia v. Lee, the court confirmed its former decision, except 
so far as it was changed by the production of the Spanish copy 
of the treaty of 1819. We became proprietors of Louisiana in 
October, 1800. Consequently, all subsequent Spanish grants 
are void, like the grant now before us. The court below con- 
firmed this grant, upon the ground that the act of Congress of, 
1824 imparted validity to it. This is the only question now 
to be argued ; all the rest is settled law. 

(Mr. Johnson then referred to and examined all the laws of 
Congress between 1804 and 1824, to show that they all con- 
sidered such grants void.) The act of 1824 does not recognize 
such a grant as valid. ‘The claimant must show that the grant 
under which he claims was legally made, which it was not ; 
and he must show, also, that the inchoate would have ripened 
into a perfect title under the Spanish laws, which the present 
grant could not have done. He must show that the grant was 
protected by our treaty with France. , But the date of the 
grant here is subsequent to the treaty, and to confirm it we 
should have to recognize Spain as the sovereign of the country. 
The only grants embraced within the act of 1824 are those 
made by Spain before 1800, or by France between 1800 and 
1803. The act of 1844 did not go as far as that of 1824, be- 
cause it only revived so much of it as was applicable. The 
state of the question was well known then, and Congress could 
not have intended to undo what they had been doing ever 


since 1804, when they declared all such grants void. 
12* 
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Messrs. Brent and May, for the appellee, contended, — 

1. That his title papers (not objected to in the court below) 
establish a sufficient title, under the laws of Spain, to entitle 
him to the benefits of the act of 26th May, 1824. 

2. That the grant relied on was in itself a complete title 
prior to the 10th of March, 1804; and if not, then the claim 
set up might have been matured into a complete title, had not 
the country been transferred to the United States. 

3. That the decree should be affirmed. 

The act of 17th June, 1844, ch. 95 (5 Stat. at Large, 676), 
revives so much of the act of 26th May, 1824, ch. 173 (4 Stat. 
at Large, 52), as relates to the State of Missouri, for five years, 
and applies the law of 1824 to Louisiana, the same as it was 
enacted for Missouri. 

By the act of 1844, ch. 95, therefore, the court has jurisdic- 
tion over land claims, originating with the Spanish, French, or 
British authorities, to the same extent that the court had under 
the Missouri law. 

The act of 1824, ch. 173 (4 Stat. at Large, 52,) allows any 
person claiming lands in that part of the late Province of Lou- 
isiana which is now included within the State of Missouri, by 
virtue of any French or Spanish grant, concession, warrant, or 
order of survey, legally made, granted, or issued, before the 
10th of March, 1804, by the proper authorities, to any person, 
&c., resident in the Province of Louisiana at the date thereof 
(meaning the date of the grant, &c.), or on or before the 10th 
of March, 1804, (meaning resident in Louisiana on or before 
the 10th of March, 1804,) which was protected or secured by 
the treaty between the United States of America and the 
French Republic, of the 30th April, 1803, and which might 
have been perfected into a complete title, under and in con- 
formity to the laws, usages, and customs of the government 
under which the same originated, had not the sovereignty of 
the country been transferred to the United States. The act 
then proceeds to direct, the manner of instituting suit, &c. 

The facts connected with this very claim will be found fully 
reported by the Commissioner in the 18th volume of American 
State Papers, (3d vol. on Public Lands,) 59 and 66. 

With a view to explain the rights secured by this act of 
26th May, 1824, we will briefly examine the cases arising in 
this court in regard to Spanish claims; and more particularly, 

those decided under this very law. 

Foster and Elam v. Neilson, 2 Peters, 254, was a petitory or 
possessory action brought by individuals against a possessor 
(under no special act of Congress), to recover lands lying east 
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of the Mississippi River and west of the Perdido. It was brought 
to try the question whether that district of country passed to 
the United States under the treaty of Paris, dated 30th April, 
1803, and if it did not so pass, then to raise the inquiry whether 
the Spanish grants made by Spain while she was de facto sov- 
ereign of all that district of country were not protected by the 
eighth article of the treaty of Washington, 22d February, 
1819, by which Spain ceded to the United States the two 
F loridas. 

On both these questions the court decided against the claim- 
ants. On the first, because the legislative and executive de- 
partments had precluded all inquiry into this purely political 
question, by asserting our right to the territory under the treaty 
of 1803. (See 2 Peters, 307.) And on the second question, 
because the court, although divided on the effect of the eighth 
article of that treaty, (see 2 Peters, 313,) fully concurred in 
considering that treaty as practically securing no rights to 
Spanish claimants, until Congress should legislate for the pur- 
pose of executing its guarantees. (2 Peters, 314, 315.) And 
inasmuch as Congress had failed to confirm Spanish titles west 
of the Perdido, therefore no right could be set up at law under 
that treaty. (2 Peters, 315.) And the difficulty which in 
that case was insurmountable was, that, even if the treaty of 
1819 protected the Spanish titles west of the Perdido, yet 
Congress had never repealed the fourteenth section of the act 
of 1804 (2 Stat. at Large, 287). See 2 Peters, 317. 

Now, as our land lies within the disputed territory, it is clear 
that we cannot recover unless Congress has, by the act of 1824, 
above recited, conferred new rights on the Spanish claimants. 
We shall contend that the act of 1824 is not meant to open the 
question whether the lands or territory in dispute passed to our 
government by the treaty of 1803, but, assuming that they did 
so rightfully pass, still to recognize those grants as entitled to 
respect, because made by the government de facto. And sure- 
ly nothing could be more inequitable than for our government 
to repudiate grants made by Spain while in actual possession 
of the territory, with a claim to hold it rightfully. 

Hence the act of 1824, § 2, enacts that the final decree shall 
‘settle and determine the question of the validity of the title 
according to the law of nations, the stipulations of any treaty 
and proceedings under the same, the several acts of Congress 
in relation thereto, and the laws and ordinances of the govern- 
ment from which it is alleged to have been derived, and all 
other questions properly arising between the claimants and 
United States ” 
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According to the law of nations, and regarding it alone as 
the basis of the decree, the grants of a government de facto 
are valid. In support of this position, we refer to State of 
Rhode Island v. Massachusetts, 12 Peters, 748 ; 12 Wheat. 535 ; 
8 Wheat. 509; 6 Peters, 712, 734; 10 Peters, 330; Ibid. 718 ; 
8 Peters, 445; 9 Peters, 139; 5 Rob. Adm. Rep. 113; 1 Kent’s 
Com. 177. 

It will be seen by reference to history, and to the decision 
of this court, that the formal surrender to the United States 
was not made until the 20th of December, 1803, and that in 
fact the United States did not take possession until some time 
after. Foster and Elam v. Neilson, 2 Peters, 303. 

That Spain was in possession of this territory in 1804 and 
later, and issued grants thereof, was recognized in Keene v. 
McDonough, 8 Peters, 310; Pollard’s Heirs v. Kibbe, 14 Peters, 
364. So that here was a de facto sovereignty certainly until 
the 20th of December, 1803. 

On the 19th of November, 1803, the Spanish surveyor had 
returned the certificate of his location of the lands of Reynes, 
giving the boundaries and returning the appraisement or price 
to be paid, and certifying the delivery to the purchaser. 

This alone was an inchoate title prior to a surrender of pos- 
session by Spain, which would per se entitle us to recover, as it 
recites an order of survey and is based on such order, because 
the order alone would be sufficient if it could be matured to a 
complete title under the Spanish laws as to the extent to 
which inchoate rights are protected. See Mitchell v. U. States, 
9 Pet. 711; Chouteau’s Heirs v. U. States, 9 Pet. 145; Barry 
v. Gamble, 3 How. 32. 

But it will be observed that the act of 26th May, 1824, 
equally respects titles which have been completed under the 
Spanish authorities, prior to the 10th of March, 1804. 

Congress have therefore virtually submitted the question to 
the courts, whether a grant like the one to Reynes (which was 
executed by Morales, 2d January, 1804) should, on the princi- 
ples of equity or the law of nations, or the terms of “any treaty 
or any act” of Congress, be confirmed and respected. 

It does not distinctly appear why Congress fixed the 10th of 
March, 1804, as the limit of inquiry, unless that was the period 
when possession of Louisiana by the United States was sup- 
posed to be consummated. This court have fixed the date of 
our possession of Louisiana to be in March, 1804. Chouteau 
v. Eckhart, 2 How. 373. 

The fourteenth section of the act of 26th March, 1804 (2 Stat. 
at Large, 287), had annulled all Spanish grants subsequent to 
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the treaty of St. Ildefonso in 1800, and doubtless Congress 
meant, by designating the 10th of March, 1804, as the limit of 
inquiry, to adiait the equity of all legal grants made by the au- 
thorities in possession, and even all inchoate rights originating 
prior to that day. 

It cannot be possible that Congress designed by the act of 
26th May, 1824, to submit grants, &c., made by Spain prior to 
the 10th of March, 1804, to the jurisdiction of the courts, 
merely to decide that Spain had no title to make such grants. 
We therefore regard the act of Congress as virtually admitting 
the title of Spain to make these grants up to the 10th of March, 
1804. But even if the courts are to decide on the title of 
Spain, as well as the validity of the grant under her laws, then 
it is clear that the title of a de facto sovereign is sufficient. 

Should it be contended that the words, ‘“ which was protected 
or secured by the treaty between the United States of America 
and the French Republic of the 30th April, 1803, and which 
might have been perfected into a complete title,” &c., are re- 
strictive of the class of claims to be adjudicated on, and desig- 
nate only such claims as had originated at the date of that 
treaty, and exclude such claims as originated after that date 
and prior to the 10th of March, 1804, then we submit that 
such a construction would reject as idle and unmeaning all that 
part of the act which refers to orders of survey, grants, &c., 
made or issued prior to the 10th of March, 1804; for if grants 
or titles acquired subsequent to the treaty of 30th April, 1803, 
are not protected by its terms, then why designate the 10th of 
March, 1804, as the period anterior to which any order of sur- 
vey, &c., might be considered and decided? Can it be that an 
order of survey made prior to the 10th of March, 1804, is to be 
considered merely to be rejected? Such a construction, with- 
out reason and in violation of the letter of the law, must be 
wholly untenable. 

The treaty of Paris, by which the United States acquired 
Louisiana from France, will be found in 2 White’s New Reco- 
pilacion, 196, and bears date on the 30th of April, 1803, by 
which it will be seen that France only ceded Louisiana “as 
fully and in the same manner” as she had acquired it by the 
treaty of St. Ildefonso. See Art. 1. 

Now, whatever rights were acquired by France, it will be 
seen that the act of delivery by Spain only bears date the 30th 
of November, 1803, and was not deposited among the archives 
until the 28th of December, 1803. 2 White’s New Recopila- 
cion, 195, 196. 

So that it is clear that France had no actual possession until 
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the 30th of November, 1803, nor did she transfer this posses- 
sion to the United States until the 20th of December, 1803. 
2 White’s Recopilacion, 226. And even these transfers were 
mere paper transfers of possession, which in fact was noi con- 
summated until some time afterwards. 

Art. 4th of this treaty provides for the sending of a French 
commissary thereafter, to deliver possession of Louisiana to the 
United States; and Art. 5th shows that the possession was not 
designed to be changed, or, in other words, that the treaty was 
not to go into effect until the exchange of ratifications. This 
exchange of ratifications did not take place until the 21st of 
October, 1803, so that rights which were inchoate prior to that 
day are secured by the treaty under its guarantees of property 
to the citizens. 12 Pet. 299. 

If, therefore, the treaty be regarded as speaking from the 
exchange of ratifications, then our order of survey was express- 
ly protected, being dated on Ist September, 1803, as recited in 
the return of survey and appraisement and delivery. These 
recitals are evidence. U. States v. Arredondo, 6 Pet. 729, 731; 
U. States v. Clark, 8 Pet. 448. See also this order of survey, 
18 American State Papers, 59; 3 Story on Const. § 1507; 
Rawle on Const. 56, 57; Vattel, $¢ 156, 208. 

It will be seen that no objections were taken below to the 
petitioner’s evidence, or the facts recited therein. Then there 
is proof in this cause of an inchoate title expressly protected as 
property by the treaty, speaking from the date of its ratifica- 
tion, 21st October, 1803; and if so, the cause is ended. 

But if we are wrong in this, then we contend that the third 
article of the treaty, which declares that, “in the mean time, 
they (the inhabitants) shall be maintained and protected in the 
free enjoyment of their liberty, property, and religion,’ was de- 
signed, not only to protect existing grants, but such property as 
might, in the mean time, be lawfully acquired, either by pur- 
chase from individuals, or the government de facto. 

The right to acquire property may be said to be property ; 
and inasmuch as the United States were not in a condition to 
grant the public domain until the 20th of December, 1803, or 
after that time, the treaty must be equitably construed as pro- 
tecting, prospectively, property acquired from Spain, while her 
laws were lawfully in force. Otherwise, rights arising under 
those laws would be disregarded, while the laws were held 
valid, and binding on the inhabitants. In support of these 
views we refer to the case of Delassus v. The United States, 9 
Pet. 131; but more earnestly to the case of Smith v. The Unit- 
ed States, 10 Pet. 330. 
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Our grant being signed by Morales, the Governor and Intend- 
ant of Louisiana, as proved by Mazureau, and by Bouligny, 
there can be no question about his power to make such a grant, 
as this court has already decided. 2 How. 374; 4 How. 460. 
Also, 6 Pet. 714 and 723, 724, 727. 

The case of Arredondo v. The United States, 6 Pet. 691, 
was instituted under the sixth section of the act of 23d May, 
1828. The sixth section of this law will be found in the note 
to 6 Peters, 707; by which it appears that the Arredondo 
claim, which contained more land than the commissioners were 
authorized to decide on (they being limited to a league square, 
6 Pet. 706), depended on this very act of 26th May, 1824, 
which was, in such cases, applied to Florida. See 6th section, 
recited in 6 Peters, 707, 708. In that case the court say, that the 
case, as presented under the act of 1824, assumes a very dif- 
ferent aspect (from that of Elam and Foster v. Neilson), — that 
the ownership of the land, by the United States or the claim- 
ant, is to be considered as a “ purely judicial question,” and to 
be decided ‘as between man and man.” 6 Pet. 712. 

And in that very case the court proceeded to confirm the 
claim, by regarding the treaty of cession, not as requiring fur- 
ther legislation to confirm the claims, but as of itself, and by it- 
self, the basis of a valid title. 

Next in order is the case of The United States v. Perchman, 
7 Peters, which is only material as establishing that the de- 
cision in Elam and Foster v. Neilson would have been differ- 
ent if the Spanish copy of the treaty of 1819 had been before 
the court (see 7 Pet. 89); and as being a case in which the 
Spanish claim was established substantially under the act of 
26th May, 1824, which was applicable to the case. See 7 Pet. 
84, 85. 

Garcia v. Lee, 12 Pet. 515, was a case not instituted under 
any act of Congress, but, like Foster and Elam v. Neilson, in- 
volved the right of Spain to grant titles in that part of Louis- 
iana east of the Mississippi River; and it was held, that the 
grant, being by Spain in 1806, was to be disregarded, under the 
principles of Foster and Elam v. Neilson. 

Les Bois v. Bramell, 4 How. 463, considers the confirmation 
of a Spanish claim by a Board of Commissioners, or by Congress 
directly, or by the District Courts, by force of the act of 1824, 
as a location of land, by a law of the United States. 


Mr. Justice DANIEL delivered the opinion of the court. 
The petitioner in the court below, as the heir of José 
Reynes, claimed under a grant from the government of Spain, 
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forty thousand arpents of land, lying within what was formerly 
the district of Baton Rouge, now making portions of the par- 
ishes of East Feliciana and St. Helena in the State of Louis- 
jana. The documents upon which this claim is asserted, so far 
as the formalities entering into the creation of a complete title 
under the Spanish government are requisite, appear to be regu- 
lar, and to have been admitted in evidence without exception. 
No exception either has been taken to the verity of the signa- 
tures and certificates appended to those documents, or to the 
truth of the official position of the agents by whom those sig- 
natures and certificates have been made. ‘The questions aris- 
ing upon this record grow out of considerations beyond the 
mere facts admitted as above mentioned, considerations involv- 
ing the powers of the agents, whose acts are relied on, as af- 
fected by the treaties, by the political sovereignty, and by the 
legislation of the United States. 

The petition in this case, if not by its own terms, has, by the 
arguments adduced in its support, been rested upon the act of 
Congress of May 26, 1824, (reénacted. by the act of June 17, 
1844, and extended in its operation to claims originating with 
either the Spanish, French, or British authorities,) by which 
act it seems to be supposed that, beyond the mere permission 
therein given to proceed against the United States as defend- 
ants in their own courts, some essential rights in the subjects of 
pursuit have been originated or superinduced on behalf of claim- 
ants, —rights which but for the law of 1824 could not have 
existed. The character of this hypothesis requires particular 
examination, as upon its correctness or its fallacy must depend 
the fate of this claim, and of every other similarly situated. 
Pursuing this theory, it is insisted that the petitioner (the de- 
fendant in error here), as the heir of a purchaser for valuable 
consideration from the Spanish authorities, and holding the 
evidences of a perfect title from those authorities, is now per- 
mitted to show that he falls within the class of persons whose 
rights have been protected, both by the treaty of St. Ildefonso, 
between Spain and Franee, of the 1st of October, 1800, and by 
the treaty of Paris between France and the United States, of 
the 30th of April, 1803, and who are specially referred to and 
provided for in the act of 1824. In answer to this pretension 
of right under the act of 1824, it might perhaps be sufficient to 
observe, that, if this right be asserted in virtue of a perfect 
Spanish title, it would seem to be comprised neither within 
the mischief nor the remedy contemplated by the statute. 
The mischief intended to be provided for by the act of 1824 
was the inchoate or incomplete condition of titles having a fair 
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and just and legal inception under either the French or Spanish 
governments of Louisiana, but which, by reason of the abdica- 
tion or superseding of those governments, and by that cause 
only, had not been completed. 'The remedy was the permis- 
sion to bring such titles before the courts of the United States, 
and there to render them complete, and to establish them by 
proof of the legality and justice of their origin and character. 
Such, then, being the mischief declared, and such the remedy 
provided by the statute, it is difficult to perceive the reason or 
the authority for bringing before the courts merely for super- 
vision titles alleged to be already perfected under the unques- 
tionable and competent authority of either Spain or France. 
With regard to titles so derived and so consummated, there is no 
provision made by the statute. None could be requisite; and 
there could, with reference to such titles, be nothing for the 
courts to act upon, nothing which it was competent for them 
to consider. Conceding for the present that the title before us 
has not been completed, the inquiry presents itself, whether in 
other respects it corresponds with the description of claims au- 
thorized by the law to be brought before the courts for comple- 
tion and establishment. Amongst the requisites demanded for 
these titles by the statute are the following. ‘That they shall 
be legally granted, by the proper authorities, to persons resident 
within the Province of Louisiana at the time, or on or before the 
10th day of March, 1804; that they should be such claims as 
were protected or secured by the treaty between the United 
States and the French Republic of the 30th of April, 1803, 
and which might have been perfected into complete titles un- 
der and in conformity to the laws, usages, and customs of the 
government under which the same originated, had not the sov- 
ereignty of the country been transferred to the United States. 
With regard to the modes of proceeding by which these claims 
are to be brought before the courts, the statute next prescribes 
that it shall be by petition setting forth fully and plainly the 
nature of the claim to the lands, &c., particularly stating the 
date of the grant, concession, warrant, or order of survey, un- 
der which the claim is made, by whom issued, &c. 

By the second section of the statute it is enacted, that every 
petition which shall be prosecuted under its provisions “ shall 
be conducted according to the rules of a court of equity, ex- 
cept that the answer of the District Attorney of the United 
States shall not be required to be verified by his oath, — 
and the said court shall have full power and authority to hear 
and determine all questions arising in said cause, relative to the 
title of the claimant, the extent, locality, and boundaries of the 
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claim, or other matters connected therewith, fit and proper to 
be heard and determined, and by a final decree to settle and 
determine the question of the validity of the title, according 
to the laws of nations, the stipulations of any treaty, and pro- 
ceedings under the same, the several acts of Congress in rela- 
tion thereto, and the laws and ordinances of the governments 
from which it is alleged to have been derived.” 

In part compliance with the act of Congress, the petitioner 
alleges, that his father acquired the land claimed (now situated 
within the parishes of East Feliciana and St. Helena in the 
State of Louisiana) by purchase and grant from Juan Ventura 
Morales, the duly authorized officer and agent of the Spanish 
government, the then sovereignty over the territory in which 
the said land is situated, at the time of the purchase and grant ; 
and that Morales had full authority from the government of 
Spain to sell the said land, and to grant a good and perfect title 
thereto. The petitioner goes on to allege, a survey made 
and returned by the duly authorized officer of the Spanish gov- 
ernment, on the 19th day of November, 1803; payment of 
the purchase-money, on the 30th of December, 1803, and the 
emanation or issuing of the grant to the father of the petitioner, 
on the 2d of January, 1804. In support of the petition there 
are made exhibits, the certificates of the deputy and principal 
surveyors, Pintado and Trudeau, and the grant from Morales to 
the father of the petitioner, for the land in question; these 
documents respectively correspond in dates with the allegations 
of the petition. 

Upon the aforegoing allegations and documents it is insisted 
for the defendant in error, that by operation of the acts of 
1824 and 1844 already cited, and by virtue of stipulations in 
the treaties of St. Ildefonso and of Paris, and by the rules of 
the law of nations as applicable to those treaties, his rights to 
the land granted by Morales to his father have been protected, 
and that the petitioner is entitled thereto, as adjudged to him by 
the District Court. 

With respect to that interpretation of the acts of Congress 
which would expound them as conferring on applicants new 
rights not previously existing, we would remark that such an 
interpretation accords neither with the language nor the obvi- 
ous spirit of those laws ; for if we look to the language of the 
act of 1824, we find that the grants, surveys, &c., which are 
authorized to be brought before the courts, are those only 
which had been legally made, granted, or issued, and which 
were also protected by treaty. The legal integrity of these 
claims (involving necessarily the competency of the authority 
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which conferred them) was a qualification associated by the 
law with that of their being protected by treaty. And as to 
the spirit and intention of the law, had it designed to create 
new rights, or to enlarge others previously existing, the natural 
and obvious means of so doing would have been a direct dec- 
laration to that effect; certainly not a provision placing these 
alleged rights in an adversary position to the government, to be 
vindicated by mere dint of evidence not to be resisted. The 
provision of the second section of the act of 1824, declaring that 
petitions presented under that act shall ‘ be conducted accord- 
ing to the rules of a court of equity,” should be understood 
rather as excluding the technicalities of proceedings in courts, 
than as in any degree varying the rights of parties litigant; as 
designed to prevent delays in adjudicating upon titles, as is 
further shown in another part of the same sentence, where it is 
declared that these petitions shall be tried without continuance, 
unless for cause shown. The limitations, too, maintained as to 
the character of claims and that imposed upon the courts in 
adjudicating upon them, is further evinced in that part of the 
same section which says, that the court shall hear and deter- 
mine all questions relative to the title of the claimants, the ex- 
tent, locality, and boundaries of the claim, and by final decree 
shall settle and determine the questions of the validity of the 
title, according to the law of nations, the stipulations of any 
treaty, and proceedings under the same, the several acts of 
Congress, and the laws and ordinances of the government from 
which it is alleged to have been derived. In some aspects of 
these claims, they were properly to be denominated equitable. 
They were to be equitable in the sense that they should not be 
inequitable or wrongful, —that they should be rightful, and 
founded in justice ; and they were necessarily to be equitable in 
so far as they were incomplete, and could not therefore be 
maintained as perfect legal titles. But in no proper acceptation 
could they be called equitable titles, as implying any addition 
to their strength or any diminution of the rights of the United 
States, as affected by the statute. 

We come now to the inquiry, whether the grant in question 
was protected either by the treaty of retrocession from Spain to 
the French Republic, or by the treaty of Paris, by which the 
Territory of Louisiana was ceded to the United States. The 
treaties above mentioned, the public acts and proclamations of 
the Spanish and French governments, and those of their pub- 
licly recognized agents, in carrying into effect those treaties, 
though not made exhibits in this cause, are historical and 
notorious facts, of which the court can take regular judicial 
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notice; and reference to which is implied in the investigation 
before us. 

It is proper in this place again to refer to the date of the cer- 
tificate of survey on which the grant in question was issued, 
and to that of the grant itself. The former purports to have 
been given on the 19th day of November, 1803, the latter to 
have been issued by Morales on the 2d of January, 1804. The 
dates of the treaties of St. Ildefonso and of Paris have already 
been mentioned, — that of the former being the Ist of October, 
1800, that of the latter the 30th of April, 1803. In the con- 
struction of treaties, the same rules which govern other com- 
pacts properly apply. They must be considered as binding 
from the period of their execution ; their operation must be un- 
derstood to take effect from that period, unless it shall, by some 
condition or stipulation in the compact itself, be postponed. 
Were it allowable at this day to construe the treaty of St. Ilde- 
fonso as not being operative from the signature thereof, its 
operation could by no construction be postponed to a period 
later than the 21st of March, 1801, at which time, by the treaty 
negotiated by Lucien Bonaparte and the Prince of Peace, Spain 
accepted from the French Republic the Grand Duchy of Tus- 
cany in full satisfaction of the provision stipulated in favor of 
the Duke of Parma: or at the farthest, the government of 
Spain must be concluded, as to satisfaction of the stipulation 
above mentioned, by the royal order issued at Barcelona on the 
15th of October, 1802, announcing from the king to his sub- 
jects the retrocession of Louisiana, and giving orders for the 
evacuation of the country by all Spanish authorities, and its 
delivery to General Victor, or any other officer authorized by 
the French Republic to take possession. In obedience to this 
order, formal possession was on the 30th of November, 1803, 
delivered by Salcedo and Casa Calvo, the Spanish Commission- 
ers, to Laussatt, the Prefect and Commissioner of the French 
Republic. The treaty between the United States and the Re- 
public of France contains no article or condition by which its 
operation could be suspended. It declares that the Republic, 
in pursuance particularly of the third article of the treaty of St. 
Ildefonso, has an incontestable title to the domain and to the 
possession of the territory, and cedes it to the United States in 
the name of the French Republic for ever, and in full sov- 
ereignty, with all its rights and appurtenances. This treaty 
therefore operated from its date ; its subsequent ratification by 
the American government, and the formal transfer of the coun- 
try to the American Commissioners on the 20th of December, 
1803, have relation to the date of the instrument. The rights 
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and powers of sovereignty, on the part of Spain, over the terri- 
tory, ceased with her transfer of that sovereignty to another 
government; it could not exist in different governments or na- 
tions at the same time. ‘The power to preserve the peace and 
order of the community may be admitted to have been in the 
officers previously appointed by Spain, until the actual presence 
of the agents of the succeeding government; but this would 
not imply sovereign power still remaining in Spain, —for if 
she continued to be sovereign after expressly conceding her 
sovereignty to another government, she might still rightfully 
resist and control that government; for sovereignty from its 
nature is never subordinate. She might, if still sovereign, 
notwithstandng her treaty stipulations with France, have ceded 
the entire territory to some other nation. That the govern- 
ment of Spain never supposed that any sovereign authority 
was retained by it after the cession to France, is apparent from 
the character of the treaty itself, and of the acts of the Spanish 
government carrying that treaty into effect. It is a somewhat 
curious fact, that there is not in this treaty a single stipulation 
or guarantee in favor of the lives or the property of the subjects 
or inhabitants of the ceded country, much less a reservation of 
power to grant or invest new rights within that territory. The 
same characteristic is observable in the royal order announcing 
the cession, and also in the formal act of delivery of the terri- 
tory. So far from containing any such stipulation or reserva- 
tion, the language of his Catholic Majesty may correctly be 
understood as conveying an acknowledgment that he had made 
no condition or stipulation whatever in behalf of his late sub- 
jects, and had no power to insist on any thing of the kind ; but 
had handed them over to the justice or the liberality of the 
new government to whom he had transferred them. Thus, in 
the order of Barcelona, after announcing the cession of the ter- 
ritory, and directing the collection of all the papers and docu- 
ments relating to the royal treasury, and to the administration 
of the colony of Louisiana, in order to bring them to Spain for 
the purpose of settling the accounts; and an inventory of all 
artillery, arms, ammunition, effects, &c., which belong to him; 
and an appraisement of them in order that their value might be 
reimbursed him by the French Republic, he uses this language : 
— ‘‘ Meanwhile, we hope, for the tranquillity of the inhabitants 
of said colony, and we promise ourselves, from the sincere 
amity and close alliance which unite us to the government of 
the Republic, that the said government will issue orders to the 
governor and other officers employed in its service, that the ec- 
clesiastics and religious houses employed in the service of the 
13 * 
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parishes and missions may continue in the exercise of their 
functions, and in the enjoyment of their privileges and exemp- 
tions, granted to them by the charters of their establishments. 
That the ordinary judges may, together with the established 
tribunals, continue to administer justice according to the laws 
and customs in force in the colony. That the inhabitants may 
be protected in the peaceful possession of their property. That 
all grants of property, of whatever denomination, nilade by my 
governors, may be confirmed, although not confirmed by my- 
self. I hope further that the government of the Republic will 
give to its new subjects the same proofs of protection and af- 
fection which they have experienced under my dominion.” 

This order from the king is an explicit admission of what 
the treaty itself exposes; namely, that no special stipulation 
had been made for the protection either of persons or property ; 
that he regarded his own authority and the dominion of Spain 
over the territory as at an end, and that his sole reliance for 
the protection and welfare of his late subjects, and even for 
enforcing the grants he himself, through his officials, had made 
to them, was on the justice and benevolence of the new gov- 
ernment. So far as the acts of the king of Spain are to be 
considered in connection with the territory and its inhabitants 
ceded by him, he appears to have committed both to those 
practices and to that discretion which obtain in civilized com- 
munities, wholly uninfluenced by any pledge or condition ex- 
acted by himself. 

The proclamation of the Spanish provincial officers is almost 
a literal repetition of this royal order. The treaty of St. Ilde- 
fonso, then, can, by no rule or principle deducible from the 
laws of nations, be interpreted as still reserving to Spain, after 
the signature of that treaty, the power to grant away the pub- 
lic domain; for she could have had no right to calculate upon 
the mala fides of the French Republic with regard to the pro- 
vision for the Duke of Parma, and to make such calculation an 
excuse for mala fides on her own part. But surely no right, 
under any pretext, to grant the public domain, could exist in 
Spain after the treaty of Aranjuez of March 21st, 1801, be- 
tween that country and France, by which the Grand Duchy 
of Tuscany, that had been previously ceded to the French 
Republic, was accepted by Spain in full satisfaction of the pro- 
vision agreed to be made for the Duke of Parma. And least 
of all could such a power continue in the government of Spain 
after the royal order of the 15th of October, 1802, proclaiming 
the retrocession of the Territory of Louisiana and the fulfilment 
or satisfaction, of course, of all treaty stipulations in reference 
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to that territory ; and all this, too, promulgated under the sig- 
nature of the king himself. 

It may now be properly asked, What, then, are the grants, 
titles, or other rights protected by the third article of the treaty 
between the United States and the French Republic, of the 
30th April, 1803, and by the acts of Congress of 1824 and 1844, 
referring to that treaty, and to previous acts of the Spanish 
government? The third article of the treaty of Paris of 1803 is 
in these words : — “‘ The inhabitants of the ceded territory shall 
be incorporated in the union of the United States, and admitted 
as soon as possible, according to the principles of the Federal 
Constitution, to the enjoyment of all the rights, advantages, 
and immunities of citizens of the United States; and in the 
mean time they shall be maintained and protected in the free 
enjoyment of their liberty, property, and the religion which 
they profess.” The term property in this article will embrace 
rights either in possession or in action; property to which the 
title was completed, or that to which the title was not yet 
completed ; but in either acceptation, it could be applied only 
to rights founded in justice and good faith, and based upon 
authority competent to their creation. ‘The article above cited 
cannot, without the grossest perversion, be made either to ex- 
press or imply more than this. According to this just and ob- 
vious rule of interpretation, the treaty of Paris, of April 30th, 
1803, by any reference it could be supposed to have to titles or 
claims derived from Spain, could embrace such only as had 
their origin whilst Spain was the rightful sovereign over the 
territory ; a period which, by the most liberal extension of her 
power, cannot be carried farther than the 15th of October, 
1802, the date of the royal order of Barcelona. Indeed, if not 
from the date of the treaty of St. Ildefonso, yet certainly from 
the 21st of March, 1801, grants by Spain of the public domain 
in Louisiana would have been frauds upon the French Repub- 
lic, since by the treaty of Aranjuez, of the date last men- 
tioned, full satisfaction of the terms stipulated for the Duke of 
Parma was acknowledged by Spain. Looking more particu- 
larly to the documents on which this claim is founded, we find 
it recited in the certificate of Pintado, that the land in question 
had been surveyed by him in obedience to a decree of the 
General Intendancy of the Province, under date of the Ist of 
September, 1803. This decree is not produced in evidence, 
but, upon the supposition that it was in the record and properly 
verified, the question of the competency of the authority to 
order it would stand precisely as it does in its absence. 'Turn- 
ing next to the grant itself, there are, in addition to the fact of 











SUPREME COURT. 





The United States v. Reynes. 





the date of that instrument, other circumstances disclosed upon 
its face, showing not only the want of authority in the grantor 
to make a good title, but which bring home to the grantor and 
to the individual soliciting the grant full knowledge that the 
title to whatever might be properly considered Louisiana, at 
least, no longer remained in the Spanish government. The 
grant is dated at New Orleans. It recites the application of 
Reynes for 40,000 arpents of land, to be paid for in letters of 
credit formerly issued by the provincial government, and then 
goes on to state, that, in consequence of the petition, Morales 
had caused a certified copy of the letter addressed by that In- 
tendancy to the Commissioners appointed for the transfer of 
the Province of Louisiana, to be submitted, with the petition, to 
the Solicitor of the Crown. This document, then, excludes all 
doubt as to the knowledge of the parties of the cession to the 
United States of Louisiana by whatever might have been its 
real boundaries. It is signed by Morales, not as being an offi- 
cer of the Territory of Louisiana, but as Intendant of the Prov- 
ince of West Florida, after Louisiana, had passed to two sov- 
ereign states since its possession by Spain, and after actual 
possession had been delivered to the United States. It is clear, 
then, that the documents exhibited and relied on by the appel- 
lee could by their own terms convey no title within the Terri- 
tory of Louisiana. Superinduced upon our conclusions drawn 
from the treaties above mentioned, and from the laws of na- 
tions applicable to their construction, is the positive legislative 
declaration in the act of Congress of March 26, 1804, ‘“ pro- 
nouncing all grants for lands within the territories ceded by the 
French Republic to the United States by the treaty of the 30th 
of April, 1803, the title whereof was at the date of the treaty 
of St. Ildefonso in the crown, government, or nation of Spain, 
and every act and proceeding subsequent thereto, of whatso- 
ever nature, towards the obtaining of any grant, title, or claim 
to such lands, under whatsoever authority transacted or pre- 
tended, be, and the same are hereby declared to be, and to have 
been from the beginning, null, void, and of no effect in law or 
equity.” This act of 1804 explicitly avows the opinion of the 
government of the United States as to any power or right in 
Spain at any time after the treaty of St. Ildefonso. It covers 
the whole subject of grants, concessions, titles, &c., derived 
from Spain at any time subsequent to the treaty, stamping 
upon all such grants, &c., the most utter reprobation ; denying 
to them any validity or merit, either legal or equitable. This 
act of 1804 has never been directly repealed. It still operates 
upon all the grants, concessions, &c., embraced within its pro- 
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visions, except so far as these provisions may be shown to have 
been modified by posterior legislation. And it has been inva- 
riably held, and indeed must follow as of necessity, that imper- 
fect titles derived from a foreign government can only be per- 
fected by the legislation of the United States. But it is argued 
for the appellee, that as the land in dispute did not lie- within 
the territory of which France obtained from Spain actual occu- 
pancy, or of which the United States ever obtained a like oc- 
cupancy until possession thereof was taken under the procla- 
mation of President Madison, of October 10th, 1810, and as 
the Spanish authorities in the mean time, as a government de 
facto, retained possession, they could in this character invest 
their grantees with inchoate or equitable rights, which, under 
the privileges bestowed by the acts of 1824 and 1844, might 
be matured into perfect titles as against the United States. 
Without stopping to remark upon the caution which should ever 
be manifested in the admission of claims which, if not founded 
in violence or in mere might, yet refer us for their origin cer- 
tainly not to regular unquestioned legal or political authority, 
it may be safely said, that claims founded upon the acts of a 
government de facto must be sustained, if at all, by the nature 
and character of such acts themselves, as proceeding from the 
exercise of the inherent and rightful powers of an independent 
government. ‘They can never be supported upon the authority 
of such a government, if shown to have originated in a viola- 
tion of its own compacts, and in derogation of rights it had ex- 
pressly conceded to others. Every claim asserted upon wrong, 
such as this latter position implies, would be estopped and 
overthrown by alleging the compact or concession it sought to 
violate. Thus, if Spain, by the treaty of St. Ildefonso, did in 
truth cede to France the lands lying between the Mississippi 
and Perdido, she could not, as a government de jure or de facto, 
without the assent of the United States, possessing all the 
rights of the French Republic, make subsequent grants of the 
same lands either to communities or to individuals. Her grants 
could not be regarded as the inherent, competent, and uncom- 
mitted proceedings of an independent government de facto ; 
they would be met and made null by her own previous ac- 
knowledgment. 

Whether, by the treaties of St. Ildefonso and of Paris, the 
territory south of the thirty first degree of north latitude, and 
lying between the Mississippi and Perdido, was ceded to the 
United States, is a question into which this court will not now 
inquire. The legislative and executive departments of the 
government have determined that the entire territory was so 
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ceded. This court have solemnly and repeatedly declared, that 
this was a matter peculiarly belonging to the cognizance of 
those departments, and that the propriety of their determination 
it was not within the province of the judiciary to contravene 
or question. See the cases of Foster and Elam v. Neilson, 2 
Peters, 253, and of Garcia v. Lee, 12 Peters, 511. In the for- 
mer case the court say, —‘“‘If a Spanish grantee had obtained 
possession of the land in dispute, so as to be the defendant, 
would a court of the United States maintain his title under a 
Spanish grant made subsequent to the acquisition of Louisiana, 
singly on the principle that the Spanish construction of the 
treaty of St. Ildefonso was right, and the American construc- 
tion wrong? Such a decision would subvert those principles 
which govern the relations between the legislative and judicial 
departments, and mark the limits of each.” Substituting the 
United States as a defendant in the place of a private litigant, 
(a privilege permitted by the law of 1824,) the case supposed 
and satisfactorily answered in the quotation just made is in all 
its features precisely that now before the court ; and to sustain 
the pretensions of the appellee, it is ‘indispensable that the 
American construction of the treaty of St. Ildefonso be rejected, 
and the Spanish construction held to be the true one. In the 
case of Garcia v. Lee, this court say, —‘‘ The controversy in 
relation to the country between the Mississippi and Perdido 
Rivers, and the validity of the grants made by Spain in the 
disputed territory after the cession of Louisiana to the United 
States, were carefully examined, and decided, in the case of 
Foster and Elam v. Neilson. The Supreme Court in that case 
decided, that the question of boundary between the United 
States and Spain was a question for the political department 
of the government ; that the legislative and executive branches 
having decided the question, the courts of the United States 
are bound to regard the boundary determined by them to be 
the true one. That grants made by the Spanish authorities of 
lands which, according to this boundary line, belonged to the 
United States, gave no title to the grantees in opposition to 
those claiming under the United States.” Has the law, as ex- 
pounded in the cases of Foster and Elam v. Neilson, and of 
Garcia v. Lee, been in any respect changed by the act of 1844? 
Has that act enlarged the rights of claimants under French or 
Spanish titles, or restricted the rights of the United States as 
derived from the treaties of St. Ildefonso and of Paris? Be- 
yond an extension of the modes of proceeding allowed by the 
act of 1824 to claimants in Missouri, to persons claiming under 
Spanish, French, or British titles, within the States of Louisi- 
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ana and Arkansas, and within those portions of the States of 
Mississippi and Alabama lying scuth of the thirty-first degree 
of north latitude, and between the Rivers Mississippi and Per- 
dido, we can perceive no change in the act of 1824 effected by 
the act of 1844. We are unable to perceive any addition made 
by the latter act to the intrinsic strength of the claims allowed 
to be prosecuted, or any dispensation from proofs of their bona 
fides, or of a single condition prescribed in relation to their 
origin and character by the act of 1824. What are the condi- 
tions prescribed by this act as indispensable to the allowance 
and establishment of titles derived from France or Spain has 
been stated in a previous part of this opinion, and having shown 
the title of the appellee to be wanting in all those conditions, 
it is the opinion of this court that his petition should have been 
rejected,— and therefore that the judgment of the District Court 
pronounced in this cause should be reversed, and the same is 
hereby reversed. 





Order. 


This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the Dis- 
trict of Louisiana, and was argued by counsel. On considera- 
tion whereof, it is the opinion of this court, that the title of 
the petitioner is null and void. Whereupon it is now here or- 
dered and adjudged by this court, that the judgment of the said 
District Court in this cause be, and the same is hereby, re- 
versed, and that this cause be, and the same is hereby, remand- 
ed to the said District Court, with directions to dismiss the pe- 
tition of the claimant in this cause. 





Rene La Rocue anp Mary, unis Wire, Inez R. Enis, StepHen 
P. Exuis, anp Tuomas La Rocne Etuis, Minor Heirs or 
Tuomas G. ELLis, DECEASED, BY THEIR GUARDIAN AD LITEM, 
Cuartes G. DaHLGREN, PLAINTIFFS IN ERROR, v. THE LESSEE OF 
Ricuarp JoNEs AND WIFE. 


After the cession by Georgia to the United States, in 1802, of all the territory north 
of 31° north latitude and west of the Chatahoochee River, Congress passed an act 
(2 Stat. at Large, 229) confirming certain titles derived from the British or Span- 
ish governments, and appointing commissioners to hear and decide upon such 
claims, whose decision was declared to be final. 

In 1812, another act was passed (2 Stat. at Large, 765) confirming the titles of those 
who were actual residents on the 27th of October, 1795, and whose claims had 
been filed with the Register and reported to Congress. 
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A grant of land on the north side of latitude 31, issued in 1789 by the Governor- 
General of Louisiana and West Florida, was void, because the United States 
owned all the country to the north of latitude 31, under the treaty of 1782. Con- 
sequently, no title to land so granted could pass by descent. 

But the subsequent legislation of Congress conferred a title emanating from the 
United States, and vested it in the person to whom the commissioners awarded 
the land. 

This title is conclusive against the government, and a court of law cannot now in- 
quire into previous facts, in a collateral action, with a view of impeaching that title. 
It is equivalent to a patent. 


Tus cause was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the Southern District of 
Mississippi. 

It was an ejectment brought by Richard Jones and wife, 
against the plaintiffs in error, to recover eight hundred acres of 
land in Wilkinson County, in the State of Mississippi. 

The suit was brought in 1823, and in 1825 a verdict was 
rendered, by agreement, in favor of the plaintiff, subject to the 
opinion of the court upon the whole faets in the case. The 
judgment of the court below was in favor of the plaintiff. 

The facts in the case are all recitéd in the opinion of the 
court, and need not be repeated. 


It was argued by Mr. Gilpin and Mr. Walker, for the 
plaintiffs in error, and Mr. Lawrence and Mr. Morehead, for 
the defendants in error. 


The counsel for the plaintiffs in error contended, — 

It is incumbent on the plaintiff below to establish a right of 
possession of the tract in question, existing in himself, or those 
under whom he claims, on the 6th of August, 1823, founded 
on a legal title ; and it is immaterial, as to his right to recover, 
whether the title be in the defendants or not. Love v. Simms, 
9 Wheaton, 524; Cincinnati v. White, 6 Peters, 441. 

Does the evidence of the plaintiff, in the record, exhibit 
such a title? It does not. 

I. The plaintiff's evidence admits that William Cocke Ellis 
never was in possession of the tract in question. He left the 
Mississippi Territory in 1784 or 1785; went to Virginia ; never 
returned from there; and died there in 1790. The certificate 
of survey of the tract in question bears date 11th February, 
1789. ‘This is the first evidence of his title. It is four or five 
years after he had left the Mississippi country and become a 
resident of Virginia. The existence of a previous warrant of 
survey is known only by a recital, unaccompanied with any 
description of the land, or any application for or receipt of it 
by him. There is no evidence of the knowledge, acceptance, 
or possession either of the warrant of survey or grant, or of the 
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tract of land itself, by any person for William Cocke Ellis, or 
by or on behalf of his child or wife. 

It is admitted by the plaintiff’s evidence that it was claimed 
and held by Richard Ellis in 1792; and by John Ellis, from 
whom the defendants claim, in 1795; both holding in, and as- 
serting, their own right, adversely to the claim of the lessors 
of the plaintiff. These facts are fatal to the plaintiff’s right of 
recovery. ‘Taylor v. Horde, 1 Burr. 119; Lewis v. Price, 2 
Saund. 175 (note). 

II. The claim, therefore, of Mary Jones (formerly Ellis), the 
plaintiff’s lessor, is made, for the first time, in 1823, and it rests 
exclusively on the alleged Spanish grant of 16th February, 
1789, unaccompanied by any entry, possession, or previous 
claim. Even if it were not invalid on the grounds already 
stated, it would still be so, unless, — 

1. The Spanish grant vested a valid title in William Cocke 
Ellis, her husband, which descended to her by act of law, or 
was devised to her by him. Or, 

2. The compact between the United States and the State 
of Georgia, and the legislation of the United States consequent 
thereon, vested such a title in her. 

Now neither of these occurred. 

1. The Spanish grant vested no title. 

It was an exercise of authority over territory not belonging 
to Spain, being north of 31° N. Lat. Whatever doubt existed 
before 1795 was removed by the treaty of that year, by which 
Spain admitted that line to be her northern boundary. (8 Stat. 
at Large, 146.) Repeated judicial decisions sustain this, both 
of the courts of the United States and of Mississippi. 

In the case of Fletcher v. Peck, 6 Cranch, 87, 142, the Su- 
preme Court sustained the validity of a patent, granted by the 
State of Georgia, on the 13th January, 1795, for a body of 
land in Mississippi Territory north of 31° N. Lat. 

In the case of Harcourt v. Gaillard, 12 Wheaton, 523, a 
grant by a British Governor of Florida, after 1776, of a tract 
in the Mississippi Territory, north of 31° N. Lat. is held to be 
invalid as a foundation of title. 

In the case of Henderson v. Poindexter, 12 Wheaton, 530, 
the Supreme Court expressly declares that no Spanish grant, 
after the peace of 1782, of land in the Mississippi Territory, 
north of 31° N. Lat., has any validity, but that holders must 
depend exclusively on their titles derived under the laws of the 
United States. 

In the case of Ross v. Barland, 1 Peters, 664, the Supreme 
Court says, that the treaty of 27th October, 1795, settled the 
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line of 31° N. Lat. as the boundary between the United States 
and Florida. 

In the case of Hickey v. Stewart, 3 Howard, 760, the Su- 
preme Court distinctly examined the question as to the validity 
of complete Spanish grants, made in the Mississippi Territory 
by Spain, previous to the 27th of October, 1795, and pro- 
nounced them absolutely void. It went further; it declared 
the territory to belong to Georgia up to 1802, and therefore 
that titles deduced from that State were alone valid. 

In the case of Pollard v. Files, 2 Howard, 602, the Supreme 

Court laid down the same principle in regard to the Florida 
treaty. The United States claiming the whole country as far 
east as the Perdido as part of Louisiana, and therefore ceded to 
the United States by the treaty of 1803, the Supreme Court 
declared all grants which Spain made within that territory to 
be void, and the court says that this had been so often settled 
(referring to Foster v. Neilson, 2 Peters, 254, and Garcia »v. 
Lee, 12 Peters, 515), that it was no longer open to contro- 
versy. : 
In the case of Poole v. Fleeger, 11 Peters, 210, the Supreme 
Court applied the same principle, — as one not admitting con- 
troversy, — in conflicting claims to territory between the States 
of North Carolina and Virginia; it held a grant of land within 
it, by North Carolina, to be intrinsically void. 

In the case of Nevitt v. Beaumont, 6 How. Miss. 237, the 
same ground, as to the total nullity of Spanish grants of land 
north of 31° N. Lat., is strongly affirmed ; as it is in many other 
cases decided in that State. 

The Spanish grant therefore gave no title to William Cocke 
Ellis. But if it did, his wife derived none from him either by 
limitation or conveyance. She could not claim by inheritance 
from her husband, for the Georgia law recognized no title 
whatever in her. The evidence she produces, not only fails to 
show any conveyance or devise to herself, but, on the contrary, 
it shows possession and assertion of adverse title, in 1792, in 
Richard Ellis, which he then asserted he had derived from 
William Cocke Ellis, and it admits a regular devise from Rich- 
ard Ellis to John Ellis. Nor, if it could avail, is there any 
evidence whatever of descent, possession, or conveyance to her 
of this tract under the Spanish grant. Mary Jones, therefore, 
totally fails to establish any title under the Spanish grant to 
her husband. 

2. Does she, then, show a title under the legislative acts 
either of Georgia or the United States ? 

That she must so do has been settled by repeated decisions. 
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In the case of Henderson v. Poindexter, 12 Wheaton, 530, 
the Supreme Court expressly held that, where a claimant 
claimed under a Spanish grant, north of 31° N. Lat., his title 
was utterly void unless it was confirmed by the compact be- 
tween the United States and Georgia, or the acts of Congress 
of the 3d March, 1803, or 27th March, 1804 (2 Stat. at Large, 
229, 303). In 14 Peters, 405, will be found Judge Baldwin’s 
statement of the point thus decided in Henderson v. Poin- 
dexter. 

In the case of Harcourt v. Gaillard, 12 Wheaton, 523, the 
Supreme Court decided that a British grant was equally una- 
vailing to give title north of 31° N. Lat., but that it must be 
derived under the compact with Georgia or the acts of Congress. 

In the case of Hickie v. Starke, 1 Peters, 98, the claimant 
produced a grant “legally and fully executed?’; but the Su- 
preme Court held it to be insufficient, and required that the 
person under whom the claim is made should come within 
the provisions of the compact between the United States and 
Georgia. 

In the case of Hickey v. Stewart, 3 Howard, 760, the same 
doctrine is fully established, the previous cases being reviewed 
and confirmed. 

The same rule has been established in regard to claims under 
the Louisiana and Florida treaties, though in those treaties 
there were confirmatory words in regard to the validity of ex- 
isting grants, not found in the treaty of 1795. But acts of 
Congress being passed to carry these treaties into effect, — 
boards of commissioners being appointed,—the Supreme 
Court have held that the claimant, notwithstanding his grant, 
must bring himself within these laws. 

In the case of Delacroix v. Chamberlain, 12 Wheaton, 601, 
the Supreme Court held a confirmation by the board of com- 
missioners appointed under the act of Congress absolutely ne- 
cessary. 

In the case of Foster v. Neilson, 2 Peters, 314, the same 
point was decided, and Judge Baldwin (14 Peters, 411), while 
commenting on that case, and controverting some of its posi- 
tions, regards this as established beyond a question. 

In the cases of Garcia v. Lee, 12 Peters, 516-519, of Pol- 
lard v. Files, 2 Howard, 603, and of Les Bois v. Bramell, 4 
Howard, 459, the rule is treated as one not open to question or 
dispute. 

Has, then, Mary Jones shown a title under the acts of Con- 
gress, which declare what was requisite to give a title to land 
in the Mississippi Territory on 27th October, 1795? 
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What is thus required ? 

1. Certain matters of fact made by law essential. 

2. A confirmation by the board of commissioners appointed 
under that law. 

What are these matters of fact, and is there any evidence of 
them in favor of Mary Jones? They are set forth either in the 
compact with Georgia (1 Laws of the United States, 489), or 
the act of Congress to carry it into effect (2 Stat. at Large, 
229). 

1. Actual residence on the 27th of October, 1795, in the Mis- 
sissippi Territory, by the person in whose name the Spanish 
grant was issued, or the legal representative of such person. 

2. Presentation of proof thereof to the Register. 

Now, the whole evidence in the record, not only does not 
present this proef, but establishes the reverse. It shows, — 

1. That William Cocke Ellis was dead before the 27th of 
October, 1795. 

2. That Mary Jones was not his legal representative. 

3. That, if she was his legal representative, she never, at any 
time, resided in the Mississippi Territory. 

A. That she never presented any proof, or made any claim, 
before the Register or commissioners. 

But if she had given evidence of these matters of fact, still 
this would ‘give no title, unless her claim was presented to the 
board of commissioners, and confirmed to her, as being such 
representative, and the person then entitled to the tract. The 
act of 3d March, 1803, makes their decision on all the matters 
of fact necessary to establish a title as final and conclusive. It 
also makes a certificate of confirmation issued by them equiva- 
lent to a patent to the person in whose favor it is given. 

1. This is apparent from the language of the act. See act 
of 3d March, 1803, $ 6 (2 Stat. at Large, 230). 

2. It is established by judicial decisions, as well such as di- 
rectly relate to the Mississippi Territory, as those similarly 
made in other cases. 

In the case of Brown v. Jackson, 7 Wheaton, 240, the Su- 
preme Court gave full force to the act of the commissioners in 
the Mississippi Territory. 

In the case of Ross v. Barland, 1 Peters, 665, 666, the Su- 
preme Court says that no particular form of certificate is re- 
quired ; that it is sufficient if the proof is satisfactory to the 
board ; and that nothing more is needed than their certificate 
to entitle the party, in whose favor it is given, to a patent. 

In the case of Hickey v. Stewart, 3 Howard, 761, the lan- 
guage of the Supreme Court to this effect is still more decisive. 
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The same point has been ‘repeatedly decided in other cases, 
arising under the decisions of other boards created for similar 
purposes. Polk v. Wendell, 9 Cranch, 99; S. C., 5 Wheaton, 
303 ; Hoofnagle v. Anderson, 7 Wheaton, 217; Patterson v. 
Winn, 11 Wheaton, 384; Edwards v. Daly, 12 Wheaton, 206; 
Voorhees v. United States Bank, 10 Peters, 472. 

Now, Mary Jones not only had received no such certificate, 
— not only has presented no such proofs, — but the board have 
deliberately decided, — 

1. That the proof is, in their opinion, conclusive, to show 
that John Ellis was the legal representative of William Cocke 
Ellis ; the tract having been proved to be “ legally conveyed” 
to him. 

2. That John Ellis was entitled to the land, according to the 
proofs and requirements of the compact with Georgia, and the 
acts of Congress. 

3. That John Ellis was entitled to a certificate of confirma- 
tion, which was duly reported to Congress. 

4. And John Ellis actually received a certificate of confirma- 
tion, under which he and his heirs have continued to hold the 
tract ever since the year 1805; as had been previously the 
case, Without interruption, from 1795. 

III. Nor can the lessor of the plaintiff, Mary Jones, avail her- 
self of the possession of John Ellis, or those who claim under 
him, as enuring to her benefit. 

It is shown by the facts to be an adverse possession. The 
tract was claimed by Richard Ellis as his own. It was so de- 
vised by him to John Ellis. It was so held by John Ellis. It 
was so presented to the board of commissioners. It was so 
confirmed and certified by them. It was so definitively con- 
firmed and ratified by act of Congress. 

There is no evidence whatever to show that any title, legal 
or equitable, in Mary Jones, was supposed to exist, or was in 
any manner recognized as existing, by the board of commis- 
sioners or by Congress. The law of Mississippi, at the time 
when this action of ejectment at law was instituted, positively 
declared that the perfect legal title was vested in John Ellis 
and his heirs, under the certificate of confirmation from the 
board of commissioners, ratified by Congress. Act of Missis- 
sippi of 28th June, 1822 (How. & Hutch. Mississippi Digest, 
p. 599). 

Legal title, therefore, in Mary Jones there was clearly none, 
derived from the possession of John Ellis, or the confirmation 
to him. If it could be plausibly urged, — which it cannot, — 
that an equitable interest was vested in or inured to her by vir- 
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tue of such possession and confirmation, it is insufficient to 
maintain her present action, which must rest on her establish- 
ing a legal and possessory title, complete in herself, at the time 
her suit was instituted. Robinson v. Campbell, 3 Wheaton, 
212. 


The counsel for the defendants in error contended, — 

1st. That Richard Ellis never had any title by descent to 
this land, either from his son or grandson. Upon the death of 
William Cocke Ellis, in August, 1790, with a full and com- 
plete legal title to the land in question, so far as the govern- 
ment of Spain could grant it, it undoubtedly became vested in 
his only child and heir, Richard Cocke Ellis, and in his wife, 
Mary Jones. It is well known that, after the American Revo- 
lution, the United States, Spain, South Carolina, and Georgia 
succeeded to the disputes of Great Britain, France, and Spain, 
relative to the country in which the land in question is situated. 
South Carolina claimed the country under the grant to the 
Lords Proprietors ; Georgia founded her claim on the commis- 
sions to her governor, Wright ; and the United States claimed 
it as a conquest from the British Province of West Florida. 
Spain contended that it was a part of Louisiana, and as such 
ceded to her by the treaty of 1783. 

South Carolina relinquished her claim by the treaty of Beau- 
fort to Georgia. 'There being no other territory in the United 
States than that of some one of the confederated States, the 
general government very properly abandoned its claim, and rec- 
ognized the complete title in Georgia, by taking a cession of 
the country from that State. It has always been held by every 
department of the government, that the title and jurisdiction 
over this country was in Georgia alone, until this act of ces- 
sion; that Spain held the country, and exercised jurisdiction 
over it wrongfully, and that the treaty between the United 
States and that nation does not import to be a cession of territo- 
ry, but the adjustment of a boundary between the two nations. 

This being the case, it is obvious that we must look to the 
laws of Georgia to define the rights growing out of the course 
of descent. ‘The law of Georgia on this subject will be found 
in Marbury and Crawford’s Digest of the Laws of Georgia, p. 
217. The first section of the act referred to, after abolishing 
the distinction between real and personal estate of any person 
dying intestate, continues as follows: — ‘So that in case of 
there being a widow and children, or child, they shall draw 
equal shares thereof, unless the widow shall prefer her dower ; 
in which event she shall have nothing further out of the real 
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estate than such dower; but shall, nevertheless, receive her 
proportionable part or share out of the personal estate. In case 
any of the children shall have died before the intestate, their 
lineal descendants shall stand in their place and stead: in case 
of there being a widow, and no child or children, or legal rep- 
resentatives of children, then the widow shall draw a moiety 
of the estate, and the other moiety shall go to the next of kin 
in equal degree, and their representatives. If no widow, the 
whole shall go to the child or children. If neither widow, 
child, or children, the whole shall be distributed among the 
next of kin in equal degree, and their representatives ; but no 
representative shall be admitted among collaterals, further than 
the child or children of the intestate’s brothers and sisters. If 
the father or mother be alive, and the child dies intestate, and 
without issue, such father (or mother, in case the father be 
dead, and not otherwise) shall come in on the same footing as 
a brother or sister would do. The next of kin shall be inves- 
tigated by the following rules of consanguinity, that is to say: 
children shall be nearest ; parents, brothers, and sisters shall be 
equal in respect to distribution, and cousins shall be next to 
them. The half blood shall be admitted to a distribution share 
of the real and personal estate, in common with the full blood.” 
Act of 23d December, 1789. 

From the above law, it is apparent that, upon the death of 
William Cocke Ellis, his widow and child, in the language of 
the act, drew equal shares of his estate. 

The child, Richard Cocke Ellis, being entitled to one half 
the land in question, died an infant, without issue, and intes- 
tate, leaving a mother, but no father, brothers, or sisters. In 
such case the mother came in ‘on the same footing as a broth- 
er or sister would do.” ‘The rule prescribed for investigating 
the next of kin places children first, and then parents, brothers, 
and sisters. The infant R. C. Ellis, having no brothers, or 
sisters, or father, his mother, the present lessor of the plaintiff, 
succeeded him, and became his sole heir. The foregoing law 
continued in force over this country until the adoption of the 
ordinance of July 18th, 1787, for the government of the Terri- 
tory of Mississippi, in 1798, and so far only as it may be con- 
sidered modified by it, until March 12th, 1803, when the act 
of that date was passed, revised February 10th, 1806. See 
Hutchinson’s Miss. Code, p. 623. 

2dly. But the land in controversy is situated in the country 
which lies between the Mississippi and Chatahoochee Rivers, 
and between the 31st degree of north latitude to the south, and 
a line drawn from the mouth of the Yazoo River, due east, to 
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the Chatahoochee on the north. This being within the ac- 
knowledged iimits of the United States, although Spain held 
and exercised jurisdiction over it until the treaty of the 27th of 
October, 1795, it is conceded that it has been properly decided 
by this court that all grants of land by her were invalid, unless 
embraced within the provisions of some one of the statutes 
passed by the Congress of the United States. The first act 
bearing upon this subject is that by which Georgia ceded her 
western territory to the United States. That act provides, 
“that all persons who, on the 27th day of October, 1795, were 
actual settlers within the territory thus ceded, shall be con- 
firmed in all the grants legally and fully executed prior to that 
day by the former British government of West Florida, or by 
the government of Spain.” On the 3d of March, 1803, Con- 
gress passed ‘an act regulating the grants of land, and providing 
for the disposal of the lands of the United States south of the 
State of Tennessee’; and in March, 1804, a supplemental act 
was passed, both of which are commented upon at large in the 
case of Henderson v. Poindexter’s Lessee, 12 Wheaton, 536, 
and need not be more particularly noticed at this point. In 
this case the court says, “It is not easy to resist the conviction, 
that the government has legislated on the idea that Spanish 
titles might be valid, though held by persons who were not res- 
idents of the country on the 27th of October, 1795.” 

In the subsequent case of Hickie v. Starke, 1 Peters, 94, the 
court remarks, “that the term actual settler seems to have 
been understood, in the case of Henderson v. Poindexter, as 
synonymous with resident of the country. That case, how- 
ever, did not require that the precise meaning of the term 
should be fixed, and the court is disposed to think that a settle- 
ment made on the land by another person, who cultivated it 
for the proprietor, would be sufficient, though the proprietor 
should not reside in person on the estate, or within the terri- 
tory.”” The settlement made in the case cited was on the 3d 
of December, 1795, by another person than the proprietor, but 
for him. ‘ Had the settlement been made,” says the opinion, 
“at the day required by the cession act, it would, we think, 
have satisfied the requisition of that act, and entitled the plain- 
tiffs in error to the benefit of the condition.” 

It will be remembered that this was a suit in chancery, and 
dismissed for the want of jurisdiction, because Hickie did not 
show that his patentee was a settler on the 27th day of Octo- 
ber, 1795. He afterwards, however, brought his action of 
ejectment upon his legal title, exhibiting a patent, dated 3d of 
April, 1794, issued by the Spanish governor of the Province of 
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Louisiana, and a certificate of the 10th of April, 1806, signed 
by the commissioners appointed under the acts of Congress of 
the 3d of March, 1803, and the supplemental act of the 27th of 
March, 1804, confirming to George Mather, from whom Hickie 
claimed, the said tract of land, by virtue of the articles of 
agreement and cession between the United States and the 
State of Georgia. 

The case came again before this court, and may be found 
reported in 3 Howard, 750. The decree in chancery, which 
had been brought before this court for revision, and dismissed 
for the want of jurisdiction, on the ground before stated, was 
relied upon as a bar to the recovery in ejectment. This court 
decided it was no bar, and reversed the judgment of the Circuit 
Sourt. It will be borne in mind, that the patentee was not a 
resident of the territory, and did not cultivate the land by an- 
other at the period prescribed in the act of cession by Georgia, 
but that the first actual settlement was by his agent, Williams, 
on the 3d of December, 1795. 

From these cases it may be considered as settled, that all 
Spanish grants legally and fully executed prior to the 27th of 
October, 1795, though the grantee was a non-resident of the 
territory, and had not cultivated the land by another, are valid, 
if laid before the commissioners for their action under the laws 
of 1803 and 1804, before referred to. 

The grant which is the foundation of the present action was 
legally and fully executed prior to the 27th of October, 1795, 
but the grantee, William Cocke Ellis, seems not to have been 
in the country from about 1784 or 1785 up to the period of his 
death in 1790, and his widow, the present lessor of the plain- 
tiff, never was in the country. In the absence of William 
Cocke Ellis, his survey seems to have been made, certified, and 
the grant issued upon it. His father or brother, John Ellis, 
probably acted as his agent. It is respectfully contended, that 
the act of confirmation to John Ellis inured to the benefit of 
the legal title, without vesting it in him. Without urging the 
impropriety of his disavowal of his fealty to his principal, if at 
any time he had acted as his agent, it may be assumed as 
established, that all the acts of Congress on the subject of 
grants within the disputed territory, which were legally and 
fully executed prior to the 27th of October, 1795, presuppose 
that the legal title was full and complete in the grantee. See 
12 Wheaton, 528, &c.; and The Lessee of Pollard’s Heirs v. 
Kibbe, 14 Peters, 406, where it is said that “ the articles with 
Georgia were in themselves a confirmation of titles within its 
provisions, protected by them and confirmed by them.” ‘The 
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third section of the act of cession speaks of “ grants herein be- 
fore recognized.”” 'The act of the 3d of March, 1803, before 
cited, after providing for three other classes of claimants not 
embraced in the act of cession, establishes a board of commis- 
sioners for the confirmation of claims, and declares the legal 
effect of a certificate of confirmation of a grant fully executed 
to be “a relinquishment for ever, on the part of the United 
States, to any claim whatever to such tract of land.” In the 
other cases, the holder of the certificate thereby becomes en- 
titled to a patent for the land. See sixth section of the act of 
1803. The act of 27th March, 1804, while in its third section 
it uses more comprehensive language, brings whatever addi- 
tional claims may be embraced by it within the operation of 
the act of 1803, to which it was a supplement. 

What, then, was the legal effect of the certificate of confir- 
mation to John Ellis? We have shown that the legal title 
passed to Richard C. Ellis, the infant heir of William C. Ellis, 
and to his widow, now Mary Jones; and that, upon the death 
of Richard C. Ellis, his title passed to his mother, so that she 
became the legal proprietor of the land in question. 

Under the act of the commissioners, there was no transfer of 
the legal title. The act itself did not purport to vest the legal 
title. It amounted to a simple relinquishment of the claim of 
the United States, leaving the legal title where the law had 
previously vested it. If John Ells should institute an action 
of ejectment, could he show such a legal title as would entitle 
him to recover? It is apprehended that it would scarcely be 
gravely argued that he could. He procured the relinquishment 
of the claim of the United States to a grant of land, legally and 
fully executed. That relinquishment must attach itself to the 
legal title, wherever that may be. It is based, it is true, upon 
the hypothesis, that such title was in him, but it has not the 
effect of vesting such title in him when it was in another. 
The confirmation inured to the benefit of the title, wherever it 
was. Had the title been inchoate, the act of confirmation 
would have entitled the claimant to have the legal title con- 
summated in himself, by having. a patent issued in his name. 
But even in such case it ts supposed, upon a proper case made 
out, the real owner of such inchoate title might, by a suit in 
chancery, obtain the relinquishment of such title. But wheth- 
er this be so or not, both parties claiming under the same title, 
the act of confirmation must be united with the title, wherever 
it may be. The law declares what shall be the effect of the 
act of confirmation of a grant legally and fully executed. The 
grant is recognized as the legal title, and the act of confirma- 
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tion a mere relinquishment of the claim of the United States. 
The title draws to itself the relinquishment, and remains where 
it did before the act of confirmation. 

The reasons for requiring full and complete grants to be laid 
before a board of commissioners are obvious, as justly re- 
marked by this court in the case of Henderson v. Poindexter’s 
Lessees. ‘ The legislature,” says the court, “ was making pro- 
vision for the sale of vacant lands within the ceded territory, 
and it was deemed necessary to ascertain the particular lands 
which were appropriated.” The confirmation, in the name of 
John Ellis, of the grant made to William Cocke Ellis, effected 
all that was intended by the law. It ascertained the particular 
land which had been appropriated, and confirmed the title. It 
did not change the legal title, or transfer it from the person in 
whom it was vested to the one who procured the confirmation. 
The intention of the law was fulfilled, its object fully accom- 
plished, and the confirmation inured to the benefit of the hold- 
er of the legal title, whoever he might be. 


Mr. Justice CATRON delivered the opinion of the court. 

The original suit out of which this writ of error arises was 
an action of ejectment, brought in the District Court of the 
United States for the District of Mississippi, at October term 
A. D. 1823, by John Doe, lessee of Richard Jones and Mary, 
his wife, citizens of Kentucky, against Thomas Ellis and Mary 
Ellis, to recover a tract of land in Wilkinson County in the 
State of Mississippi, alleged to have been originally granted by 
the Spanish government to William Cocke Ellis, by a patent 
dated 16th February, 1789. It was admitted that the defend- 
ants were in possession of the tract of land in question; and 
that the land described in the Spanish grant, and in the decla- 
ration in this suit, were the same. 

The proceedings in the case, and the facts as exhibited in 
the evidence offered by the plaintifis, — no evidence being of- 
fered by the defendants, —are as follows. 

In the year 1773 or 1774 Richard Ellis removed from Ame- 
lia County, Virginia, to the Mississippi country, then claimed 
and occupied by Spain as part of Louisiana and West Florida, 
where he continued to reside till his death, in 1792. 

Richard Ellis was accompanied by two sons, —John Ellis, 
the grandfather of the defendants, and William Cocke Hilis, 
who afterwards married Mary Jones, the lessor of the plaintiff. 

John Ellis continued to reside in Mississippi till his death in 
1808. 

William Cocke Ellis returned to Virginia about the year 
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1784 or 1785, and continued to reside there till his death, in 
1790, never having gone back to Mississippi. 

On the 11th of February, 1789, Trudeau, the Surveyor-Gen- 
eral of Louisiana and West Florida, issued a certificate of sur- 
vey, with a figurative plan, of a tract of land of eight hundred 
square arpents on Buffalo Creek in the district of Natchez, “ in 
favor of Don William Cocke Ellis; the delimitation (measure- 
ment) having been made by virtue of the decree of his Excel- 
lency, Don Stephen Miro, Governor-General, under date of 
20th March, 1783.” 

On the 16th of February, 1789, a grant of the said tract, 
which was stated to adjoin land of John Ellis, was made to 
William Cocke Ellis by Governor Miro, “in order that, as his 
own, he might dispose and make use of it.”’ 

The situation of the tract is north of the 31st degree of lati- 
tude, in the former county of Adams and present county of 
Wilkinson, in the State of Mississippi. 

On the 2d of April, 1789, William Cocke Ellis, who was 
then residing in Virginia, married Mary Cocke, afterwards 
Mary Jones, and lessor of the plaintiff. 

In January, 1790, William Cocke Ellis and Mary, his wife, 
had a child born, who was named Richard Cocke Ellis. 

In August, 1790, William Cocke Ellis died in Virginia, in- 
testate ; leaving his wife, Mary Ellis, and his child, Richard 
Cocke Ellis, surviving him, and residing in Virginia. 

In April, 1791, the child Richard Cocke Ellis died in Vir- 
ginia, an infant. 

On the 17th of October, 1792, Richard Ellis (of Mississippi) 
made his will, wherein he devised to his son John Ellis the 
tract of land in question, and died shortly afterwards. 

On the 2d of July, 1795, Mary Ellis (widow of William 
Cocke Ellis) married, in Virginia, Richard Jones, lessor of the 
plaintiff, and they continued to reside in Virginia. 

On the 27th of October, 1795, by the treaty between the 
United States and Spain, the latter admitted the parallel of 
31° N. Lat. to be the north boundary of the Spanish posses- 
sions,—as it had always been claimed to be by the United 
States since the treaty of peace in 1782, where it is so ex- 
pressly declared (8 Stat. at Large, 138). 

On the 7th of April, 1798, an act of Congress established the 
Mississippi Territory, bounded on the south by 31° N. Lat., and 
constituted a board of commissioners to receive a cession from 
Georgia-of her territory west of the Chatahoochee, and north 
of 31° N. Lat., and to adjust all differences in regard thereto 
(1 Stat. at Large, 549). 
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On the 24th of April, 1802, an agreement was made between 
the United States and Georgia, and a cession by Georgia of all 
claims to territory north of 31° and west of the Chatahoochee. 
It was therein expressly covenanted, that all persons who were, 
on the 27th of October, 1795, actual settlers within the terri- 
tory ceded, should be confirmed in their grants made by the 
Spanish government before that day (1 Laws of the United 
States, 489). 

On the 3d of March, 1803, an act of Congress was passed 
(2 Stat. at Large, 229) which provided that, — 

1. All persons, and the legal representatives of persons, who 
were resident in the Mississippi Territory on the 27th of Octo- 
ber, 1795, who had before then received from the British or 
Spanish government a warrant or order of survey, and who on 
that day actually inhabited and cultivated the land in the war- 
rant, should be confirmed in their titles if they were twenty-one 
years of age, or heads of a family, at the date of the warrant. 

2. All persons, and their legal representatives, who, at the 
time of the Spanish evacuation in 1797, were twenty-one years 
of age, or heads of families, and actually inhabited and culti- 
vated a tract of land in the Mississippi Territory not claimed 
under the preceding section or any British grant, or the agree- 
ment with Georgia, should be entitled to a donation of such 
tract. 

3. All persons, and their legal representatives, who, at the 
time of passing this act, were twenty-one years of age, or heads 
of a family, and inhabited and cultivated a tract of land in said 
territory not claimed as aforesaid, should be entitled to a pre- 
emption right therefor. 

4. All persons claiming lands by virtue of the preceding sec- 
tions, or of a British grant, or under the agreement with Geor- 
gia, were required to file their claims and evidence with the 
Register, before the 31st of March, 1804, and if this was not 
done, all their right was for ever barred. 

5. Commissioners were appointed to ascertain the rights of 
persons claiming under the agreement with Georgia, or under 
this act ; they were to hear and decide, in a summary manner, 
all matters respecting such claims; and to determine them ; 
and their determination, so far as the right was derived under 
the agreement with Georgia or the acts of Congress, was de- 
clared to be final. They were to give certificates to claimants 
who should appear to them entitled, stating that they are con- 
firmed in their titles thereto; which certificate, being recorded, 
was to be a relinquishment for ever of all claim on the part of 
the United States. 
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Thereupon John Ellis presented and filed his claim to be 
confirmed in the tract of land in question. 

By indorsement on the original Spanish grant in this case, it 
appears that it was duly recorded in the Register’s bock C of 
written evidence of claims, folio 534. 

He also produced and filed the will of his father, Richard 
Ellis, dated 17th October, 1792, devising the tract to him. 

On the 19th of June, 1805, his title thereto was absolutely 
confirmed, and a certificate of confirmation was issued by the 
commissioners “to John Ellis, for the tract mentioned in the 
Spanish grant, dated 16th February, 1789, to William Cocke 
Ellis,’ and which had been, as they certified, “‘legally con- 
veyed to the said John Ellis.” 

On the 3d of July, 1807, the report of the commissioners 
was made to the Secretary of the Treasury, stating, among 
others, the confirmation of the tract in controversy to John 
Ellis; and on the 2d of January, this, with numerous other 
reports on the Mississippi land titles, was reported to Congress. 
(See Gales & Seaton’s documents, Public Lands, Vol. I. p. 
868. ) 

On the 30th of June, 1812, an act of Congress was passed, 
which declared that all persons, and their legal representatives, 
claiming lands in the Mississippi Territory under British or 
Spanish warrants or orders of survey, granted before the 27th 
of October, 1795, who were actual residents on that day, and 
whose claims had been filed with the Register and reported to 
Congress, were thereby confirmed in the lands so claimed, and 
should receive patents. (2 Stat. at Large, 765.) 

On this state of facts, it was submitted to the Circuit Court 
whether the lessor of the plaintiff (Mary Jones) could recover ; 
that court having pronounced her title legal and valid, judg- 
ment was rendered for the plaintiff, and the only question pre- 
sented for our consideration is, whether that judgment was a 
proper conclusion of law on the facts agreed by the parties. 
That the grant of 1789, made by Miro, Governor-General of 
Louisiana and West Florida, was void for want of power in the 
Spanish authorities to grant lands north of the thirty-first de- 
gree of north latitude, is not open to controversy at this time. 
It was so held in Henderson v. Poindexter, 12 Wheat. 539, 
and again in the case of Hickey v. Stewart, 3 How. 756, and 
the same doctrine has been affirmed in several other cases. It 
necessarily follows, that on the death of William Cocke Ellis 
in 1790, his infant son Richard took no title by descent; nor 
did the mother of Richard take any title by descent on the 
death of her son in 1791. Her right to recover must therefore 
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depend on the compact between the State of Georgia and the 
United States of 1802, or on the legislation of Congress. The 
compact only provided for persons who actually inhabited and 
cultivated the land claimed on the 27th of October, 1795, and 
the lessor of the plaintiff, not having done so, was not provided 
for; and, in the next place, Congress intended by the act of 
1803 to confer United States titles on claimants, and to this 
end instituted a board of commissioners, with powers to ad- 
judge on the facts, whether such claim as was recognized by 
the compact existed, and who the proper claimant then was, 
whether by assignment or otherwise ; and, especially, to ascer- 
tain and decide whether the land claimed had been actually 
inhabited and cultivated by the person who preferred the claim, 
on the 27th of October, 1795. On the necessary facts being 
found to satisfy the compact, and the act of Congress, the land 
was adjudged to the applicant, and a certificate of the judg- 
ment was delivered to him; which, on being recorded, divested 
the title of the United States, and vested it in the individual in 
whose favor the judgment was given. And this title is con- 
clusive as against the government; nor can a court of law in- 
quire into previous facts, reaching behind the judgment given 
by the commissioners, thereby to impeach its validity; as this 
would be assuming jurisdiction to overthrow that judgment in 
a collateral action. As a source of individual title, the judg- 
ment and recorded certificate stand on the foot of a patent, and 
merge all previous requirements, and all future inquiry into 
such requirements, when the grant is relied on, as here, in de- 
fence of an ejectment. John Ellis’s heirs having the conclu- 
sive legal titles, Mary Jones has no standing in court: and such, 
in effect, is the decision of Hickey v. Stewart. We deem the 
judgment then pronounced conclusive of the present contro- 
versy, and, for the reasons then given and here given, order, that 
the judgment of the Circuit Court be reversed, and that one 
be entered for the defendants below, and plaintiffs in error here. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court, with directions to enter a judgment in this 
cause in favor of the defendants in that court and plaintiffs in 
error here. 
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Joun A. Perrine, ComPpLAINANT, v. THE CHESAPEAKE AND DeELa- 
WARE CanaL Company, DEFENDANTS. 


The Chesapeake and Delaware Canal Company have no right under their charter 
to demand toll from passengers who pass through the canal, or from vessels on 
account of the passengers on board. 

The articles upon which the company is authorized to take toll are particularly 
enumcrated, and the amount specified. The toll is imposed on commodities on 
board of a vessel passing through the canal. 

No toll is given on the vessels themselves, except only when they have no commodi- 
ties on board, or not sufficient to yield a toll of four dollars. Passengers are not 
mentioned in the enumeration, nor is any toll given upon a vessel on account of 
the persons or passengers it may have on board. 

A corporation created by statute is a mere creature of the law, and can exercise no 
powers except those which the law confers upon it. The canal company is not 
the absolute owner of the works, but holds the property only for the purposes for 
which it was created. It has not, therefore, the same unlimited control over it 
which an individual has over his property. 

Nor has the company a right to refuse permission for passengers to pass through the 
canal. On the contrary, any one has a right to navigate the canal for the trans- 
portation of passengers with passenger boats, without paying any toll on the pas- 
sengers on board, upon his paying or offering to pay the toll prescribed by law 
upon the commodities on board, or the toll prescribed by law on a vessel or boat 
when it is empty of commodities. 


Tuts cause came up from the Circuit Court of the United 
States for Delaware, on a certificate of division in opinion be- 
tween the judges thereof. 

It involved the construction of the ninth and eleventh sec- 
tions of the charter granted by Maryland, the provisions of 
which are similar to those of the charter granted by Delaware. 

** Sec. 9. For and in consideration of the expenses the said 
stockholders will be at, not only in cutting the said canal and 
other works for opening the said navigation, but in maintaining 
and keeping the same in repair, the said canal and works, with 
all their profits, under the limitations aforesaid, shall be, and 
the same are hereby, vested in the said corporation for ever, 
and it shall and may be lawful for the said president and direc- 
tors, after the said canal shall be made navigable, to demand 
and receive the following tolls ..... every pipe of wine or 
French brandy containing ..... ‘one dollar and twenty-five 
cents,’ ..... [&c., enumerating articles and specifying the 
tolls,| and for all other commodities the same proportion, agree- 
able to the articles herein enumerated ; and every boat or ves- 
sel which has not commodities on board to pay the sum of four 
dollars shall pay so much as, with the commodities on board, 
will yield the sum aforesaid, and every empty boat or vessel 
four dollars, except an empty boat or vessel returning, whose 
load has already paid the tolls affixed, in which case she shall 
pass toll-free.” 
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“Sec. 11. The said canal and works to be erected thereon 
by virtue of this act, when completed, shall for ever thereafter 
be esteemed and taken to be navigable as a public highway, 
free for the transportation of all goods, commodities, or produce 
whatsoever, on payment of the toll imposed by this act, and no 
tax whatsoever for the use of the water of the said canal, or 
the works thereon erected, shall at any time hereafter be im- 
posed by all or either of the said States.” 

The following correspondence explains the origin of the dis- 
pute. 


(Exhibit No. 1.) 


To the President and Directors of the Chesapeake and Dela- 
ware Canal Co., Philadelphia. 
Princeton, N. J., 24th March, 1847. 

GentTLemen, — As I propose to establish a canal passenger 
line of boats between Camden, Philadelphia, and Baltimore, to 
pass through your canal, I think proper to give you notice of 
my intention so todo. My plan is to commence running on 
the Ist day of May next, to be continued through the spring 
and summer. I have been informed that the company of 
which you constitute the Board of President and Directors 
claim the right to prevent the transit of passengers through the 
said canal, if you deem it expedient so to do; and that if you 
permit it, you still maintain the right to charge a toll for each 
passenger whom you allow to pass through. Now, being of 
opinion that neither by your charter, nor by law, are you au- 
thorized either to exclude passengers, or to charge a toll on 
them, I beg to inquire whether any such right or authority is 
claimed or will be insisted on by you, so as to prevent future 
misunderstanding, and I shall be obliged by an answer at your 
earliest convenience. 

Very respectfully, your obedient servant, 
(Signed, ) J. A. Perrine. 

To Cates Newso tp, Esq., 


Pres’t Ches. and Del. Canal Co., Philadelphia. 


(Exhibit No. 2.) 


Chesapeake and Delaware Canal Office, 

Philadelphia, 30th March, 1847. 
At a meeting of the Board of President and Directors of the 
Chesapeake and Delaware Canal Company, held this day, the 
President laid before the board a letter dated 24th instant, from 


John A. Perrine, Esq., of New Jersey, stating his intention to 
15* 
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establish a canal passenger line between Camden, Philadelphia, 
and Baltimore, and making inquiry as to the transportation of 
passengers through the canal, and a charge of tolls therefor. 

The said letter was read and considered, and it was resolved, 
That the President reply to Mr. Perrine, and inform him that 
the company claims the right to exclude passengers unless 
their transit is allowed by the special permission of the com- 
pany, and, if that is granted, then to receive a fair rate of toll 
for each passenger. 

Extracts from the minutes. 

Peter V. Lestey, Sec. 


(Exhibit No. 3.) 


To Joun A. Perrine, Es@., Princeton, New Jersey. 


Chesapeake and Delaware Canal Office, 
Philadelphia, 30th March, 1847. 


Simr:— Your letter of the 24th instant, addressed to the 
President and Directors of the Chesapeake and Delaware Canal 
Co., has been received, and was laid before the board. A reso- 
lution was passed by them, of which I inclose you a copy. 
The company regard the canal as a “ public highway, free for 
the transportation of all goods, commodities, or produce what- 
soever,” on payment of the tolls “authorized by charter, and 
for boats or vessels which have not commodities on board,” on 
payment of the sum authorized in such case by charter; but 
they deny that it is a public highway for the transportation of 
passengers, and claim the right to exclude passengers, except 
by special permission of the company; and if that is granted, 
then to receive a fair rate of toll for each passenger. ‘The 
canal was intended by the charter to be used by vessels en- 
gaged in commerce, not by passenger lines, which interfere 
with the trade and jnjure the canal. Any vessel you may send 
in the line you propose to establish will be permitted to pass 
through, if they have goods, commodities, and produce on 
board ; or, if empty, on payment of the regular tolls now im- 
posed. If you carry passengers, or persons not engaged in the 
navigation or business of the vessel or cargo, you will be re- 
quired to pay one dollar toll for each passenger, on arriving at 
the first lock. If you refuse to make this payment, or to land 
your passengers, the vessel will not be permitted to pass 
through the canal. I am directed also to say, that, if your 
vessels pass through the canal, they will be required to adhere 
strictly to all the existing rules and regulations as to speed and 
conduct. Very respectfully, your obedient servant, 

(Signed,) C. Newson, Jr., President. 
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(Exhibit No. A.) 


To the President and Directors of the Chesapeake and Dela- 
ware Canal Company. 


Princeton, New Jersey, April 1st, 1847. 

- Gentiemen : — I have received the letter of your President, 
dated the 30th of March. After due reflection, I have in reply 
to say, that I do not consider the Chesapeake and Delaware 
Canal Company as being authorized by law, either to exclude 
passengers from my vessels, or to charge me any other toll than 
the sum they are authorized by the charter to receive for an 
empty vessel. This I will pay, but no more, unless I have 
commodities on board, and then no more than the regular tolls 
now imposed thereon. Not deeming it necessary to prolong 
this correspondence, I shall only further repeat my notice, that 
I shall commence the canal passenger line mentioned in my 
letter of the 24th ultimo on the Ist day of May next, and I 
trust no obstacle will be presented by your oflicers or agents at 
the canal. 





Very respectfully, your obedient servant, 
(Signed, ) Joun A. Perrine. 


(Exhibit No. 5.) 


Philadelphia, Chesapeake, and Delaware 
Canal Office, April 6th, 1847. 


At a meeting of the Board of Directors of the Chesapeake 
and Delaware Canal Company held this day, the President laid 
before the board a copy of a letter addressed by him on the 
30th of March, 1847, to John A. Perrine, Esq., of Princeton, 
New Jersey, in compliance with the resolution of the board ot 
the 30th of March, 1847, and also the answer of Mr. Perrine 
thereto, dated the Ist instant. 

The said letters were read and considered, and that of the 
President approved. It was then, on motion, resolved, — 

That the President instruct the superintendent at the Dela- 
ware Tide Lock, on the Chesapeake and Delaware Canal, to 
permit any vessel of the canal passenger line established by 
John A. Perrine, Esq., to pass through the canal, if it have 
goods, commodities, or produce on board, or if empty, on pay- 
ment of the regular tolls now imposed; but if the said vessel 
carry passengers or persons not engaged in the navigation or 
business of the vessel, or cargo, to require from the master of 
said vessel the payment of one dollar toll for each passenger, 
before said vessel passes out of said lock; and if such payment 
be not made, or the passengers be not landed from said vessel, 
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then not to permit it to pass through the canal. And further, 
to instruct the superintendent, and the officers and agents of 
the company, to be diligent in requiring any such vessel, if it 
shall enter or pass through the canal, to adhere strictly to all 
the existing rules and regulations as to speed and conduct. 

Resolved, That the President transmit to Mr. Perrine a copy 
of the above resolution. 

Extract from the minutes. 

Perer V. Lestey, Secretary. 


(Exhibit No. 6.) 
To Joun A. Perrine, Es@., Princeton, New Jersey. 


Chesapeake and Delaware Canal Office, 
; Philadelphia, April 6th, 1847. 

Sir: — Your letter of the Ist inst. was received and laid 
before the board. Pursuant to their direction, I inclose a copy 
of a resolution adopted in relation thereto. 

It is proper for me to apprise you, that the instructions therein 
mentioned have been given to the superintendent at the Dela- 
ware Tide Lock, and they will be strictly enforced. 

Very respectfully, your obedient servant, 
(Signed, ) C. Newson, Jr., President. 


(Exhibit No. 7.) 


To Mr. Joun Asu, Superintendent of the Delaware Tide Lock 
on the Chesapeake and Delaware Canal. 


; Chesapeake and Delaware Canal Office, 
Philadelphia, April 6th, 1847. 

Sir: — I inclose a copy of a resolution this day adopted by 
the Board of President and Directors, in relation to a canal pas- 
senger line established by John A. Perrine, Esq., of New Jer- 
sey; you will be particular in enforcing the decision of the 
board, as contained in this resolution. 

Very respectfully, yours, 
(Signed, ) C. Newso.p, Jr., President. 


In consequence of this action, the complainant, on the 12th of 
April, 1847, filed his bill in the Circuit Court for the Delaware 
District, setting forth the preceding facts; and to the end that 
he might be protected against the acts and doings of the said 
corporation, and that the right to transport passengers through 
the said canal, in his said canal passenger line, and in boats 
and vessels upon payment of the tolls authorized by law upon 
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the boats or vessels, or upon the goods, commodities, or produce 
on board thereof, and free from any charge in respect of the 
passengers transported in said canal passenger line, or on board 
of the said boats or vessels, might be established by the decree - 
of the court, and the said corporation restrained from preventing 
the transit of passengers in his said canal passenger line, and 
from imposing any toll upon it in respect of the passengers on 
board of the same, or from hindering its free passage with pas- 
sengers and persons, others than those engaged in the naviga- 
tion or business of the vessel or cargo, until the said payment 
in respect of such passengers and persons on board ; he prayed 
for an injunction to restrain the corporation and its super- 
intendent at the Delaware Tide Lock, and its officers and 
agents, from executing and carrying into effect the resolu- 
tion of the board, and the instructions issued in pursuance 
thereof. 

The company, on the.3d of May, filed their answer, in which 
they admitted the facts and proceedings alleged in the com- 
plainant’s bill, and that the instructions given to their officers 
would be enforced, in regard to the canal passenger line of the 
complainant, and any boat or vessel belonging to him: but they 
denied that either by any provision, terms, or conditions of 
their charters of incorporation, or by any law, they are or were 
forbidden, or ought not to have passed the resolution in ques- 
tion, or given such instructions, but, on the contrary, that they 
are advised that the same are within their franchises, authori- 
ties, rights, and privileges granted by or arising under their 
charters of incorporation, and the acts supplementary thereto, 
and that they ought not to be restrained from enforcing them, 
but allowed to do so. 

At May term, 1847, the cause coming on to be heard, the 
following questions occurred : — 

ist. Is the canal company entitled to charge the compensa- 
tion or toll mentioned in the proceedings for passengers on 
board the complainant’s boat passing through the canal ? 

2d. Has the complainant a right to navigate the canal for 
the transportation of passengers, with passenger boats, paying 
or offering to pay toll upon the boats as empty boats, or upon 
commodities on board, but without toll or compensation for 
passengers, as proposed in his correspondence contained in the 
exhibits? 

And upon each of these questions the opinions of the judges 
were opposed. 

And thereupon, at this same term, at the request and upon 
motion of the complainant’s counsel, the said points, on which 





eon aE eels 2a ae CEE Pia TE 


to 2 mes ee 


aE 





178 SUPREME COURT. 





Perrine v. Chesapeake and Delaware Canal Co. 





the disagreement has happened, are stated under the direction 
of the judges, and to be certified, under the seal of this court, to 
the Supreme Court of the United States, at their next session, 
to be finally decided. 


The case was argued by Mr. Whiteley, for the complainant, 
and by Mr. Gilpin and Mr. Bayard, for the defendants. It 
was brought up by the defendants, and therefore opened, by 
Mr. Gilpin, who was followed by Mr. Whiteley, and the argu- 
ment was concluded by Mr. Bayard. Nevertheless, the com- 
plainant’s points will be stated first. 


Mr. Whiteley made the following points for the complain- 
ant :— 

First point. There is no provision in the charter of the 
Chesapeake and Delaware Canal Company, authorizing the 
company to charge toll or compensation on the passengers in 
any boat or vessel passing through the canal. 3 Delaware Laws, 
170. Collection of Laws relative to Ches. and Del. Canal Co., 
9, 10, 25, 26, 27 (attached to bill of the complainant). 

Second point. Corporations have only such powers as are 
specifically granted by the act of incorporation, or such as are 
necessary to carry into effect the powers expressly granted. 2 
Kent’s Com. 298; Head and Amory v. Providence Ins. Co., 
2 Cranch, 127 ; Charles River Bridge v. Warren Bridge, 11 Pe- 
ters, 420. 

Third point. The canal having been constructed pursuant 
to an act of incorporation, passed by the legislatures of Dela- 
ware and Maryland, the right of the company to toll is derived 
entirely from the charter, and is to be considered as if there 
was an agreement between them and the public, the terms of 
which are expressed in the act of incorporation ; and the rule of 
construction is, that any ambiguity in the terms of the contract 
must operate against the corporation, and in favor of the public. 
The corporation, therefore, can claim nothing which is not 
clearly given to them by their charter. The Proprietors of the 
Stourbridge Canal v. Wheeley et al., 2 Barn. & Adolph. 792 ; 
Kingston Dock Co. v. La Marche, 8 Barn. & Cress. 42 ; Charles 
River Bridge v. Warren Bridge, 11 Peters, 544. 

Fourth point. By the incorporation of this company, cer- 
tain franchises were granted by the public to them, and those 
franchises were of importance to the public interest. Nothing 
therefore passes to the corporation by implication. United 
States v. Arredondo, 6 Peters, 738 ; Beatty v. Lessee of Knowler, 
A Peters, 168; Providence Bank v. Billings and Pitman, 4 
Peters, 514; Charles River Bridge v. Warren Bridge, 11 Peters, 
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545, 546; Leeds and Liverpool Canal v. Husler, 2 Dowl. & 
Ryl. 556; 1 Barn. & Cress. 424. 

Fifth point. The canal is expressly made, by its charter, a 
“public highway.” Collect. of Laws relative to Ches. and 
Del. Canal Co., 11, 27; Doe dem. of Bywater v. Brandling et 
al., 7 Barn. & Cress. 643. 

Sixth point. ‘The use of the waters of the canal is public, 
though the canal itself is private property ; the complainant, 
therefore, as one of the public, has the right to the use of its 
waters, subject only to the express restrictions contained in the 
charter, —the payment of such tolls as the charter authorizes 
upon the commodities on board of his boats, or the toll fixed 
by the charter upon empty boats. 

Seventh point. That the charter of the said Chesapeake 
and Delaware Canal Company gives the said company no pow- 
er to refuse a passage to any vessel through the said canal, ex- 
cept upon refusal or neglect of the captain or owner of any 
such vessel to pay the toll fixed by the charter. Coll. of Laws 
relative to Ches. and Del. Canal Co., 11, 26. 





The points on behalf of the canal company were the follow- 
ing : — 

First point. If conceded that, in cases of ambiguity in legis- 
lative grants or charters, the construction should be in favor of 
the public, yet no forced or extravagant construction in favor 
of the public can properly create an ambiguity ; but a rational 
and fair exposition should be made, according to the general 
rules which govern in the exposition of all public statutes. 
Dwarris on Statutes, c. 11, p. 658; Stevens v. Duckworth, 
Hardres, 344; Rex v. Burchett, 1 Shower, 108; Mitchell v. 
Soren, Parker, 233; Sussex Peerage Case, 11 Clark & Fin. 
143; Rex v. Pease, 1 Nev. & Man. 694; Rowe v. Shilson, 4 
Barn. & Adol. 731; 1 Nev. & Man. 739; Rex v. The Grand 
Junction Canal Company, 3 Railway Cases, 14; Rex v. The 
Glamorgan Canal Company, 3 Railway Cases, 16 ; The Provost 
of Eton College v. The Great Western Railway Company, 1 
Railway Cases, 220; Barrett v. The Stockton and Darlington 
Railroad Company, 2 Man. & Grang. 134; Hopkins v. Thor- 
oughgood, 2 Barn. & Adolph. 921; The Charles River Bridge 
Company v. The Warren Bridge Company, 11 Peters, 589, 
598. 

Second point. By a fair and just interpretation of the char- 
ter of the Chesapeake and Delaware Canal Company, granted 
by the States of Delaware and Maryland, the public have no 
right to use the canal for the transportation of passengers, it 
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being a limited highway by ‘the terms of the grant, and the 
right of the public to the use of the canal as a highway exist- 
ing under and by force of the grant alone. The Maryland 
Charter, § 11; The Delaware Charter, §¢ 10; Maryland Laws, 
1827, ch. 207, 1831, ch. 296, $ 19; Delaware Laws, 1829, 
p- 323, 1832, p. 114; Stafford v. Coyney, 7 Barn. & Cress. 
257, 260; The Seneca Road Company v. The Auburn and 
Rochester Railroad Company, 5 Hill, 174. 

Third point. The canal is the property of the defendants, 
subject to the use of the public to the extent prescribed in the 
charter, but the jus publicum is derived from the charter alone, 
and the right of property remains in the defendants, with all 
its attributes and incidents, not derogating from the public 
right; and among those incidents is the right to demand and 
receive compensation for the use of the property for other pur- 
poses than those to which the jus publicum applies. 2 Coke’s 
Inst. 220; Hale de Jure Maris, 73, 77; Heddy v. Wellhouse, 
Moore, 474; Crispe v. Bellwood, 3 Levinz, 424; Rex v. Burs- 
lett, 1 Ld. Raym. 149; Northampton v. Ward, 2 Strange, 
1238; Rex v. The Mersey and Irwell Nav. Co., 4 Man. & 
Ryl. 98; Rex v. The Avon Nav. Co., 4 Man. & Ryl. 23, 
31, 36; Rickards v. Bennett, 1 Barn. & Cress. 233, 234. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The Chesapeake and Delaware Canal connects the waters of 
the Chesapeake and Delaware Bays, and derives its corporate 
existence from charters granted by Maryland, Delaware, and 
Pennsylvania. It passes through the territory of the first two 
States only; but Pennsylvania was deeply interested in this 
improvement, and Maryland, it appears, was unwilling to au- 
thorize it unless the opening of the navigation of the Susque- 
hannah River was connected with the construction of this 
canal. Delaware, also, supposed itself to have some demands 
on Pennsylvania, as appears by the charter it granted. And in 
order to accomplish the objects which the different States had 
in view, each of them passed an act incorporating this com- 
pany, with certain conditions annexed to the respective char- 
ters, concerning other objects, thereby making its incorporation 
a compact between them. The nature of this compact, and 
the purposes it was intended to accomplish, will be readily un- 
derstood, from the situation of the navigable waters which this 
canal was intended to unite, and from the peculiar provisions 
inserted in the respective charters. 

Before this canal was made, the city of Baltimore almost 
monopolized the trade of the country bordering on the Chesa- 
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peake Bay, and of the numerous tide-water rivers which pene- 
trate the adjacent country. For, in order to reach Philadelphia, 
it was necessary to pass by sea from the capes of the Chesa- 
peake to those of the Delaware, and commerce could therefore 
be carried on only in vessels fit to navigate the ocean. Phil- 
adelphia naturally desired to share in the trade thus exclusively 
enjoyed by Baltimore, by opening a safe and easy inland com- 
munication from one bay to the other ; and it was evident from 
the nature of the country, that this could be effected by a canal 
of about thirteen miles in length, near the head of the Chesa- 
peake Bay. 

On the other hand, the interests of Baltimore were adverse 
to this canal, as it would deprive it of the advantage it then 
possessed, and it moreover desired to bring to its own port the 
vast productions of the country watered by the Susquehannah, 
which flows into the Chesapeake Bay at its head. But this 
river was obstructed by rocks, and the trade was for the most 
part carried on over land with Philadelphia; and these obstruc- 
tions could not be removed without the consent of Pennsyl- 
vania, as some of the most serious impediments to navigation 
were within the limits of that State, a little north of the Mary- 
land line. 

The respective States naturally felt it their duty to foster 
their respective cities, as far as justice and the interests of the 
community, generally, would permit. Pennsylvania, therefore, 
would not agree to remove the obstructions in the Susquehan- 
nah, unless the canal was authorized to be made; nor would 
Maryland authorize the canal, unless the trade of the Susque- 
hannah was laid open to Baltimore. But neither State was 
disposed to sacrifice the interests of its citizens to the rivalship 
of the cities, and both were sensible of the advantages arising 
from the general extension of commercial intercourse, and were, 
it appears, willing that these two important avenues of trade 
should be opened at the same time. 

The provisions of the charters of the different States show 
the particular interests which they respectively desired to pro- 
tect, and the objects they proposed to attain by mutual codpe- 
ration. 

The first act incorporating this company was passed by 
Maryland in 1799. ‘The last section is in the following 
words : — 

“ Provided, that this law shall be of no force or effect until 
a law shall be passed by the State of Delaware authorizing the 
cutting the canal aforesaid, and until a law shall be passed by 
the Legislature of Pennsylvania declaring the River Susquehan- 
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nah to be a highway, and authorizing individuals or bodies 
corporate to remove obstructions therein, at a period not ex- 
ceeding three years from the Ist day of March, 1800.” 

The charter from Delaware was obtained in 1801. In the 
clauses upon which the canal company relies, to maintain its 
claim in this controversy, the act of the Legislature of Delaware 
is in the same words with the act of Maryland, and, like Mary- 
land, it annexed to its charter certain conditions, which it re- 
quired Pennsylvania to fulfil before the act of incorporation 
should take effect. But it is unnecessary to state them partic- 
ularly, as they have no reference to the canal or the river, and 
relate to subjects entirely distinct from the navigation which 
these improvements were intended to open. 

In 1801, a few weeks after the act of Delaware was passed, 
Pennsylvania also incorporated this company, and in the same 
law declared the Susquehannah to be a public highway, and 
authorized the removal of the obstructions in it, as demanded 
by Maryland, and complied also with the conditions required 
by the charter from Delaware. The act of incorporation of 
Pennsylvania adopts the Maryland charter; and after having 
done so in general terms, it adds the following words : — “ And 
shall derive no other powers under this act but such as are set 
forth in the said act of the Legislature of Maryland, or necessa- 
rily incident to a corporation.” 

As we have already said, the canal does not pass through 
any part of the territory of Pennsylvania, and consequently 
there was no necessity for a charter from that State to author- 
ize a company to construct the work. All that was required 
of her was a compliance with the conditions annexed to the 
charters of the two other States. But as the city of Philadel- 
phia was chiefly interested in this improvement, and the inter- 
ests of Baltimore adverse, it was evident that subscriptions for 
the stock were to be looked for in the former, and not in the 
latter ; and that it would be essential to the success of the en- 
terprise, that its managers should be members of the commu- 
nity which favored it, and the board hold its sessions and trans- 
act its business amongst them. A charter from Pennsylvania 
was necessary to attain these objects, and thereby give assur- 
ance of the ultimate success of the work. 

But a charter from Pennsylvania was necessary for another 
object still more important. The Susquehannah was to be a 
public highway, and this canal was intended to be equally free 
and open, subject only to the tolls to which the State had as- 
sented. And if this company should afterwards, under the 
sanction of Maryland, be permitted to exercise powers beyond 
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those specified in the charter, or impose tolls and burdens not 
therein enumerated, the navigation of the canal might be seri- 
ously obstructed, or so heavily burdened as to give to Balti- 
more, exclusively, not only the trade it then monopolized, but 
also that of the Susquehannah when the river should be opened. 
It was deemed, therefore, advisable by Pennsylvania, to com- 
bine with its assent to the Maryland condition an act incorpo- 
rating the company, in order that it might derive its corporate 
existence from the three States, and its charter become a com- 
pact between them, which neither could alter without the con- 
sent of the other. Hence the insertion of the particular pro- 
vision above mentioned in the Pennsylvania law, the object of 
which is not ngrely to assert a general and familiar principle 
in the construction of acts of incorporation, but to place it out 
of the power of the other States to enlarge the privileges of the 
corporation, or increase the burdens of the transit through the 
canal, without the consent of Pennsylvania. 

The interest of that State certainly required that the canal, 
upon the payment of the stipulated tolls, should be free for all 
the purposes for which the Susquehannah was declared to be a 
public highway. ‘The opening of the river and the construc- 
tion of the canal were correlative improvements and portions 
of the same line of navigation, and there could be no reason of 
justice or policy for stopping at the canal the passengers who 
came down the Susquehannah on their way to Philadelphia. 
Whether they are made liable to toll, or not, must of course be 
determined by the language of the charters. But the interest 
and policy of Maryland and Pennsylvania undoubtedly required 
that their citizens should have a right to pass through. And 
if the corporation may refuse that permission to passengers, the 
line of communication, which was manifestly intended to be 
opened throughout to the same description of intercourse, may 
be inconveniently interrupted, and the policy of the States, 
and especially that of Pennsylvania, disappointed to a serious 
extent. The evil will not be lessened if the corporation is 
authorized to exact toll from passengers, and the amount left 
altogether to its own will and pleasure. 

With this view of the general object and policy of these 
laws, we proceed, in the first place, to inquire whether the 
language used in them, according to its true and legal con- 
struction, gives to the corporation the right to demand toll 
from passengers who pass through the canal, or from vessels on 
account of the passengers on board. 

This question may be disposed of in a few words. The ar- 
ticles upon which the company is authorized to take toll are 
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particularly enumerated, and the amount specified. The toll is 
imposed on commodities on board of a vessel passing through 
the canal. 

No toll is given on the vessels themselves, except only when 
they have no commodities on board, or not sufficient to yield a 
toll of four dollars. Passengers are not mentioned in the enu- 
meration, nor is any toll given upon a vessel on account of the 
persons or passengers it may have on board. 

Now it is the well-settled doctrine of this court, that a corpo- 
ration created by statute is a mere creature of the law, and can 
exercise no powers except those which the law confers upon it, 
or which are incident to its existence. Head and Amory v. 
The Providence Ins. Co., 2 Cranch, 127; Dagtmouth College 
v. Woodward, 4 Wheat. 636; Bank of the United States ». 
Dandridge, 12 Wheat. 64; Charles River Bridge v. Warren 
Bridge, 11 Pet. 544; Bank of Augusta v. Earle, 13 Pet. 587. 
And as no power is given to this corporation to demand toll 
from passengers, or from vessels on account of the passengers 
on board, it is very clear that no such power can be exercised, 
and no such toll lawfully taken. 

The principle above stated is also an answer to the argument 
which places the right of the company to demand toll upon 
the ground that it is the absolute owner of the works and of 
the land it occupies, and insists that it may therefore, like any 
other owner, demand compensation from any person passing 
over its property. The error of this argument consists in re- 
garding the title of the company to the property in question as 
derived to them upon common law principles, and measuring 
their rights by the rules of the common law. The corporation 
has no rights of property except those derived from the provis- 
ions of the charter, nor can it exercise any powers over the 
property it holds except those with which the charter has 
clothed it. It holds the property only for the purposes for 
which it was permitted to acquire it, — that is, to effectuate the 
objects for which the Legislature created it. And whether it 
may lawfully demand compensation from a person whom it 
permits to pass over its property must depend upon the lan- 
guage of the charter, and not upon the rules of the common 
law. 

Certaifly in this instance the power is not conferred in ex- 
press terms, nor are any words used from which it can reasona- 
bly be implied. It would, indeed, be a most unusual one, and 
we believe without precedent in any charter heretofore granted 
by any State in this Union. For the power claimed is the 
right to demand toll from every citizen who passes through the 
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canal, and to fix the amount at the discretion of the corpora- 
tion. In form, it is true, the demand is made on the owner of 
the vessel engaged in transporting passengers; but it is imma- 
terial to the passenger whether he is charged with the toll in 
the increased price of his passage, or by a direct tax upon him- 
self. In either case the result is the same, and the power exer- 
cised is the same. Such an unlimited power to levy contribu- 
tions on the public, and one so inconsistent with the ordinary 
course of legislation upon that subject, and, we may add, so 
unjust and injurious to the public, ought not to be sustained in 
a court of justice, unless it is conferred in plain and express 
words. It should not be inferred where the slightest doubt 
could arise, and the words are capable of any other construc- 
tion; and still less can it be inferred in a charter like this, 
where the toll granted upon goods and property of every kind 
is so carefully specified and fixed in the law, and the charter 
altogether silent in relation to passengers. The contrary infer- 
ence would seem to be irresistible. 

We proceed to the examination of the second question certi- 
fied. ‘This point has been strongly pressed upon the court, and 
the argument on the part of the canal company has addressed 
itself chiefly to the case of passenger boats, without com- 
modities or goods on board. But it is evident that the point 
must resolve itself into this, —Can they refuse permission to a 
boat laden with merchandise to pass through the canal, provid- 
ed it has. a passenger on board, and refuses to put him out. 
For so far as the right to pass through the canal is concerned, 
there is no distinction in the charters between passenger ves- 
sels and freight vessels, nor between vessels with a single pas- 
senger, and one with a multitude of passengers; nor between 
vessels with both cargo and passengers, and vessels with passen- 
gers only. ‘The acts of incorporation make no distinction be- 
tween either of these classes of boats, and we therefore can 
make none ; and if the power claimed for the corporation exists 
as to one-class, it must exist as to all. 

The clauses mainly relied on by the counsel for the com- 
pany are the ninth and eleventh sections of the Maryland 
charter, the language of these sections being adopted in the 
charters of the two other States. The ninth specifies the tolls 
which the company may demand, and after enumerating most 
of the principal and usual articles of inland commerce, and 
graduating the toll on some of them according to the quantity 
on board, and on others according to the weight, it concludes the 
enumeration in the following words : — 

‘‘ And for all other commodities the same proportion, agree- 
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able to the articles herein enumerated, and every boat or vessel 
which has not commodities on board to pay the sum of four 
dollars shall pay so much as, with the commodities on board, 
will yield the sum aforesaid, and every empty boat or vessel 
four dollars, except an empty boat or vessel returning whose 
load has already paid the tolls affixed, in which case she shall 
repass toll free, provided such boat or vessel shall return with- 
in fourteen days after paying said tolls.” 

Upon a fair construction of the language of this section, we 
think that this canal was intended to be a public highway, and 
that every boat or vessel suited to its navigation was to be at 
liberty to pass through, upon the payment of the tolls therein 
specified. And if nothing was on board upon which toll 
could be demanded, it still had a right to pass, upon payment 
of the toll imposed upon the vessel. And this construction be- 
comes the more evident when this section is taken in connec- 
tion with the one next following (the tenth), which authorizes 
the collector of the tolls to refuse passage to a vessel neglecting 
or refusing to pay ‘the toll” at the, time of offering to pass. 
The words “the toll” in this section plainly and necessarily 
refer to the tolls enumerated in the preceding one. The refu- 
sal to pay them is the only case in which a power is given to 
stop the boat. And as no toll is given on passengers, or on the 
vessel on account of its passengers, it follows that a passage 
could not be refused to a vessel on account of its passengers, 
because there could be no refusal to pay the toll authorized by 
law; and the right to refuse the vessel being given in one 
specified case, and in none other, it is an implied restriction of 
the right to the particular case provided for. 

But it is said that the right of the public to use the canal as 
a highway is restricted by the eleventh section, and confined 
to vessels engaged in the transportation of goods, commodities, 
and produce. ‘The material words of that section are as fol- 
lows: — 

“That the said canal and the works to be erected thereon in 
virtue of this act, when completed, shall for ever thereafter be 
esteemed and taken to be navigable as a public highway, free 
for the transportation of all goods, commodities, or produce 
whatsoever, on payment of the toll imposed by this act.” 

It is insisted, on the part of the corporation, that the words 
“free for the transportation of all goods, commodities, and prod- 
uce whatsoever,” restrict the words which make it a highway, 
and limit the privileges of the public, to the transportation 
through it of goods, commodities, and produce. 

But this construction can hardly be maintained, upon any 
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just rule for the interpretation of statutes. It would be incon- 
sistent with the clause in the ninth section, hereinbefore set 
forth, which authorizes the passage of vessels which have no 
commodities on board. ‘This construction would confine the 
right to those actually engaged in the transportation of goods. 
And if the canal was to be a highway for goods, commodities, 
and produce only, the privilege of the vessel would be derived 
altogether from the goods, and consequently a vessel without 
goods might be refused a passage, notwithstanding the express 
provision that she shall be entitled to go through. An inter- 
pretation of the statute which would Jead to this result, and 
render different sections inconsistent with each other, cannot 
be the true one. ‘The error consists in treating words, which 
were intended as a limitation of the powers of the corporation, 
as a restriction upon the rights of the public. In the opinion 
of the court, the words in question were intended to guard 
against the exaction of other or higher tolls than those given 
by the law, and not to restrict the right of passage. The 
clause in question declares that the canal shall be free for all 
goods, commodities, and produce whatever, upon payment of 
the toll zmmposed by law ; meaning obviously, that no other or 
higher toll should be demanded. 'They were not intended to 
restrict the provision immediately preceding, that the canal 
should be a highway, but more effectually to secure the right 
of the public by restricting the toll to be demanded to the toll 
imposed by the act. 'They were introduced like the provision 
in the charter from Pennsylvania hereinbefore mentioned, which 
prohibits the company from exercising any powers but such as 
are set forth in the charter, or necessarily incident to a corpora- 
tion. Neither of these provisions was necessary, but they 
were introduced as measures of precaution, to guard against 
strained and forced inferences, which the desire of gain might 
induce the corporation to make, injurious to the rights of the 
public, and contrary to the intention of the Legislature. The 
right claimed by this corporation, therefore, can find no justifi- 
cation in the language and provisions of the sections relied on 
in the argument. It can find as little support from the general 
and known usages of trade and travel, at the time it was incor- 
porated. 

It is true that, when these charters were granted, travelling 
by water was inconsiderable and unimportant compared with 
what it now is, and nobody anticipated the immense increase 
which the invention of steam navigation has produced. But it 
is equally true, that, in every country where traffic and trade 
have been carried on by water, it has been the custom of ves- 
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sels engaged in the transportation of merchandise to carry pas- 
sengers, and to have vessels thus engaged fitted in many in- 
stances with better accommodations than others, in order to in- 
duce travellers to take passage in them, and thereby increase 
the profits of the navigation in which they were engaged. In 
Maryland, with its broad bay, its great number of navigable tide- 
water rivers interrupting travel by land, its numerous villages 
and towns on their banks, and its commercial metropolis seated 
at the head of the bay, it cannot be doubted that this usage 
prevailed extensively, and that vessels engaged in the trans- 
portation of produce or merchandise, or returning empty from 
market, habitually carried passengers, from whom they received 
a compensation. And a large portion of the members of the 
Legislature who voted on this charter, and who represented the 
counties on the Eastern Shore of Maryland, must have been in 
the habit of coming to the seat of government by water, and as 
passengers on board of a vessel, engaged either in the trans- 
portation of merchandise, or merely in the transportation of pas- 
sengers. The Legislature, therefore, in incorporating this com- 
pany, certainly acted with a full knowledge of this usage, and 
the general custom of travelling by water. Can it, then, be sup- 
posed, that, in opening this new communication, they meant to 
authorize the company to interdict the passage of its citizens as 
passengers through the canal? that, without any imaginable 
motive, they should deprive the public of the cheapest and 
most convenient mode of passing from the Chesapeake Bay to 
the city of Philadelphia? and that, while they took so much 
pains to make the canal a highway for property from any part 
of the United States, they yet authorized the company to shut 
it against persons, although those persons were citizens of their 
own State? We see nothing in the law that can justify the 
court in imputing to the Legislature such an object. It would 
be so utterly inconsistent with the policy of the States, and 
such an unnecessary and uncalled for interference with the 
habits, usages, and convenience of their citizens, that such an 
intention ought not to be inferred from obscure or doubtful 
words. But we see nothing that can be regarded as doubtful 
or obscure, in relation to this subject; on the contrary, it is 
clear that every vessel suited to the navigation of the canal is 
authorized to pass through, upon the payment of the toll im- 
posed by law. ‘There is none imposed by law on persons or 
passengers. And there is no distinction in the charters between 
vessels with or without passengers. 

It is very possible, indeed, if the improvements in steam nav- 
igation could have been foreseen, and the great increase of 
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travel and intercourse it would produce, that the Legislatures 
of the States might in some form or other have allowed a toll 
with reference to passengers, as a compensation for the facilities 
afforded by the canal. But it is not the province of this court 
to enlarge the powers of a corporation beyond the limitations 
of the charter, because circumstances have changed. Our 
province is to expound the law as it stands, not to determine 
whether larger powers would not have been given if the Legis- 
lature had anticipated events which have since happened. Be- 
sides, the question we are now discussing is not whether the 
company is entitled to demand toll from passengers or not, but 
whether it may refuse them passage through the canal. We 
have already shown, in a previous part of this opinion, that, 
upon well-settled principles for the construction of charters, as 
established by the decisions of this court, and uniformly acted 
on, the company are not entitled to take toll from passengers. 
And not being authorized to receive toll, we are now inquiring 
whether it may deny them the right to pass through. The. 
unexpected increase of travel would certainly be no reason for 
clothing it with this power. It would rather be a reason for 
withholding it. For whatever ground there might be in the 
present state of things to induce the Legislatures of the States 
to allow some toll on account of passengers, it can be no reason 
for denying them the liberty t8 pass ; since the increased num- 
ber of travellers would make the refusal more extensively felt 
than at the time the charters were granted. 

The word “empty” in the ninth clause of the charter, here- 
inbefore set out, has been commented on and some stress laid 
upon it. It is said that the right of passage is given only to 
vessels with commodities on board, or empty vessels; and that, 
as a vessel full of passengers cannot be said to be empty, the 
right of passage is not given. Certainly a vessel full of passen- 
gers cannot be said to be empty of passengers. But the char- 
ter does not speak of a vessel empty of passengers, but empty 
of goods ; that is, without cargo. Looking at the word as it 
stands in the law, and the provision with which it is associated, 
its true sense cannot be mistaken. ‘The section declares that 
every vessel, not having commodities on board sufficient to pay 
the toll of four dollars, shall pay so much as, with the com- 
modities on board, will yield that sum, and every empty boat or 
vessel shall pay four dollars. ‘The word “empty,” as here used, 
evidently means without cargo. The law is speaking of cargo, 
and of cargo only, and not of persons or passengers. In its 
broadest sense, a vessel is not perfectly empty when she has a 
crew on board, or ballast, or the ordinary supplies for the crew. 
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But we cannot take out of a statute a single word susceptible 
of different meanings, and expound it without reference to the 
context, and without any regard to the subject-matter of which 
the legislature is speaking, or to the provisions and language 
with which it is associated. The rules for the construction of 
statutes in this respect are familiar and well established, and 
cannot at this day need argument or illustration. The mean- 
ing of the word, when it is susceptible of different interpreta- 
tions, must be determined from the context, and the subject- 
matter of which the law-makers are speaking. If a different 
rule were adopted, the court would in most cases defeat the in- 
tention of the legislature, instead of performing its legitimate 
office of carrying it into execution. In the case before the 
court, the word “empty” must be separated from the context, 
and applied to a subject of which the Legislature is not speak- 
ing, and which does not appear to have been in its mind at the 
time ; that is, to passengers instead of merchandise, in order to 
deduce an argument from it in — of the power claimed 
by the corporation. 

Besides, the corporation does not ‘place its defence, nor does 
it claim the right to refuse a passage to the vessel, upon that 
ground. The right it insists upon in its answer and resolu- 
tions is, the absolute and unqualified right to refuse a passage 
to a vessel with passengers, whether she has a cargo or not, and 
whether she has a single passenger or a multitude. And this, 
indeed, is the true and only question that can be in contro- 
versy. For there is no justification whatever to be found in the 
law for taking a distinction between a single passenger and 
many passengers, or between passengers in a vessel full of car- 
go, and a vessel entirely without cargo and engaged in the pas- 
senger trade. If a passage through may be refused in one of 
these cases, it may be in all. Nor does the company claim that 
there is any distinction between passenger vessels and vessels 
intended for the transportation of goods. For it admits, in its 
correspondence with the complainant, that his vessel, although 
described as a passenger vessel, would be entitled to pass, pro- 
vided he first landed his passengers, or would pay the toll on 
them demanded by the company. The right it claims relates 
only to persons on board, and not to the character, or pursuits, 


‘or objects of the vessel. 


Indeed, if the right claimed by the company turned upon the 
construction of the word “empty,” and the meaning suggested 
in the argument could be maintained, the dispute would be of 
very little importance, in point of emolument, either to the cor- 
poration or the navigator. For almost every vessel engaged in 
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the transportation of passengers would usually, upon this line 
of navigation, have on board some article liable to toll. And if 
she had any cargo, however small, she would not pass as an 
empty vessel, but as a vessel with commodities on board, and 
be liable as such to pay so much as would make up the amount 
of toll imposed by law. If the power of the company to pro- 
hibit, therefore, is confined to vessels entirely without cargo, it 
would be of no great importance to them. But there is so lit- 
tle foundation in reason, in policy, or in the language of the 
law, for making a distinction between a vessel with a single 
box or bale of goods, and one without any, that no one, we 
presume, will seriously contend for it. Certainly the company 
relies upon no such distinction. It claims the right against all 
passenger vessels, whether they have cargo on board or are 
empty of cargo. 

Nor do we think that any force can be given to the argu- 
ment, that the transportation of passengers might require so 
much of the water of the canal as to destroy its usefulness in 
the transportation of produce. The supply demanded for a 
vessel with cargo would not be enhanced by the passengers on 
board. Nor would she be entitled to increase her speed on 
that account, so as to injure the banks of the canal. Nor can 
the scarcity or abundance of water influence the construction 
of the charter. But a conclusive answer to this argument is, 
that no such objection appears in the record. There is no evi- 
dence upon the subject, and the company, in its answer to the 
complainant’s application, suggests no difficulty in the supply 
of water, nor that there is hazard of interruption to the trans- 
portation of produce on the canal, or danger to its banks. In- 
deed, they give the complainant to understand, that they are en- 
tirely able to comply with his proposal, and say that they will 
pass his boat through if he will land his passengers or pay toll 
upon them. ‘They refuse upon the ground that they are enti- 
tled to toll, and place their defence on no other. 

There is nothing in the record to show when this right was 
first claimed by the company, nor whether it is a new one re- 
cently thought of, or one which the company claimed and ex- 
ercised from the time the canal went into operation. Evidently, 
it was not the construction given to the charters, either by the 
Legislature or the corporation, while the work was in the course 
of construction. For while it was in progress, subscriptions to 
the stock were proposed by Maryland and Pennsylvania, by 
laws reciting the advantages which this canal would afford to 
the United States, in transporting inland its armies and muni- 
tions of war. ‘These recitals show that persons as well as 
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property were to pass through, and that it was expected to be 
a convenience for the transportation of persons, as well as of 
property. 

Upon the whole, therefore, whether we look to the obvious 
policy of the compact between the States, under which this 
work was constructed, as indicated by their respective charters, 
or to the general and established usages of inland navigation at 
the time the charters were granted, or to the language of the 
several acts which define the powers of the corporation, we see 
no ground for maintaining the right now claimed. And this 
decision would be the same if the rule of construction in rela- 
tion to corporations was reversed, and every intendment was to 
be made in favor of the corporation and against the public. 
For if we gave to the charters the most liberal interpretation 
in favor of the company, yet there is nothing in them which 
even upon this principle could, in the judgment of this court, 
bear the construction insisted on by the canal company, nor 
confer the powers which it claims to exercise. 

But the rule of construction in cases of this description, as 
recognized by this court in the case of the Charles River Bridge 
v. The Warren Bridge, is this, — that any ambiguity in the terms 
of the grant must operate against the corporation and in favor 
of the public, and the corporation can claim nothing that is not 
clearly given by the law. We do not mean to say that the 
charter is to receive a strained and unreasonable interpretation, 
contrary to the obvious intention of the grant. It must be 
fairly examined and considered, and reasonably and justly ex- 
pounded. But if, upon such an examination, there is doubt or 
ambiguity in its terms, and the power claimed is not clearly 
given, it cannot be exercised. ‘The rights of the public are 
never presumed to be surrendered to a corporation, unless the 
intention to surrender clearly appears in the law. 

The questions before us are of high importance to the com- 
munity, and they are emphatically questions between the rights 
of the public and the powers of the corporation. The privilege 
of making this canal, and of receiving tolls upon it, was granted 
by the States without any compensation to the public but the 
convenience it was expected to afford. The States, as well as 
the United States, have contributed to the expense of its con- 
struction. And the court is called upon to decide whether the 
States who chartered this company have authorized it to exact 
any amount of toll it may think proper from their own citizens, 
as well as others, for the privilege of passing over it; or may, 


if such be its interest or policy, refuse altogether the permission 
to pass. 
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In the opinion of the court, the charters do not confer either 
of these powers upon the corporation, and we shall certify ac- 
cordingly to the Circuit Court. 


Mr. Justice McLEAN, Mr. Justice NELSON, and Mr. Justice 
WOODBURY dissented. 


Mr. Justice McLEAN. 

This, like all other and similar corporations, has its rights 
and privileges defined in its charter, and also the duties imposed 
upon it. The eleventh section provides, ‘“ that the said canal 
and the works to be erected thereon in virtue of this act, when 
completed, shall for ever thereafter be esteemed and taken to be 
navigable as a public highway, free for the transportation of all 
goods, commodities, or produce whatsoever, on payment of the 
toll imposed by this act”; ‘‘ and no toll or tax for the use of the 
water of the said canal, and the works thereon erected, shall 
at any time hereafter be imposed by all or either of the said 
States.” 

By the ninth section, a great number of articles are specified, 
for which the company is authorized to charge certain rates of 
toll, ‘and for every gross hundred weight of all other com- 
modities or packages ten cents, and for all other commodities 
the same proportion, agreeable to the articles herein enumerated ; 
and every boat or vessel, which has not commodities on board 
to pay the sum of four dollars, shall pay so much as, with the 
commodities on board, will yield that sum ; and every empty 
boat or vessel four dollars, except an empty boat or vessel re- 
turning, whose load has already paid the tolls affixed, in which 
case she shall repass toll-free, provided such boat or vessel shall 
return within fourteen days after paying said tolls.” 

And the tenth section declares, ‘“ In case of refusal or neglect 
to pay the toll at the time of offering to pass a vessel through 
the canal, the collector shall have the right to refuse a passage.”’ 

The defendant claims the right to run a line of packet-boats 
for passengers, to connect with steamboats at the termini of the 
canal; and the following questions are stated for our decision. 

First, Is the canal company entitled to charge the compen- 
sation or toll mentioned in the proceedings, for passengers on 
board the complainant’s boats passing through the canal ? 

Second, ‘ Has the complainant a right to navigate the canal 
for the transportation of passengers, with passenger boats, pay- 
ing or offering to pay toll upon the boats as empty boats, or 
upon commodities on board, but without toll or compensation 
for passengers?” 
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I think the first question nrust be considered in the negative, 
that the company have not the right to tax passengers one dol- 
lar each, or any other sum, for passing in a boat on the canal. 
They have no special authority to tax passengers in the act 
of incorporation, and, consequently, they cannot exercise any 
powers as a corporation except those which are given in the 
act. 

I answer the second question also in the negative, that the 
complainant in the Circuit Court has “no right to navigate the 
canal for the transportation of passengers, with passenger boats, 
paying toll as for empty boats.”” The charter does not require 
this of the company, and the public can make no exactions 
upon the company, as accommodation, which the law does not 
impose upon them as a duty. The rights of the public and 
of the company must be determined by a construction of the 
charter. 

What rights are reserved in the charter to the public? The 
eleventh section, above cited, declares the canal shall “ be taken 
to be navigable as a public highway, free for the transportation 
of all goods, commodities, or produce whatsoever, on payment 
of the tolls imposed.” The right of the public then is, to use 
the canal for the purposes stated, “on paying the tolls im- 
posed.” Does the right extend beyond this? It does not, in 
my judgment, if the section be construed by any known rule 
of construction. 

This was the contract made with the company by the pub- 
lic. And is it not as binding on the one party as the other? 
The right on both sides is founded in contract. The company 
agreed to construct the work, and keep it in repair, on the con- 
ditions stated. Can these conditions be changed at the will of 
either party? If the public can make exactions beyond the 
charter, there is an end to chartered rights. 

The right of transportation on this canal is given to the pub- 
lic, on the payment of toll, and without the payment of toll 
there is no such right. A boat returning empty, ‘“ whose load 
has already paid the tolls,” is not charged. But an empty boat, 
under other circumstances, is charged four dollars. If it have 
commodities on board which pay less than four dollars, the 
boat shall be required to make up that sum. And here is the 
whole extent of the right of the company to exact toll, and of 
the right of the public to use the canal. 

The conveyance of passengers was not provided for in the 
charter. ‘The transportation of the commodities specified, and 
the passage of empty boats, were the only obligations, in this 
respect, imposed on the company. But a majority of my 
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brethren have implied a right in the defendant to transport 
passengers without the payment of toll. The baggage of the 
passengers, if they have any, may be charged as commodities, 
but the owners of the baggage are as nothing; they are non- 
entities while on board the packet passenger boats on this 
canal ; in fact, within the meaning of the charter, the boats are 
empty. This would seem to me to be rather a strained con- 
struction. I cannot persuade myself that the law-makers, when 
they authorized a tax of four dollars on an empty boat, intend- 
ed to include a boat full of passengers. 

We know that passenger boats afford a better profit than 
freight boats ; and every one knows, from the more rapid move- 
ment of the former, they do more injury to the embankments 
of a canal than freight boats. 

But it is asked in the argument, if a freight boat can be re- 
fused a passage if it have one passenger on board. Every boat 
must have hands on board of it to take care of the cargo and 
navigate the boat. And it is presumed that a strict inquiry is 
rarely, if ever, made, as to a single passenger on board. But I 
submit that this is no test of the principle involved. The right 
asserted is to run a line of packets exclusively for the accom- 
modation of passengers. ‘This will impose a duty, and a most 
onerous one, on the company, which, I think, is not within 
their charter. 

If a canal-boat must be construed and taxed as empty, which 
is not laden with the commodities specified, I know not how 
deeply it may affect our internal navigation. All these ques- 
tions are of great importance, and should not be influenced by 
presumed notions of policy. ‘They are matters of right, as 
they may affect corporations, arising under contract. 

Should the transportation of passengers be desirable to the 
company, they could, no doubt, by application to the legislative 
power, obtain a modification of their charter, in this respect, 
that shall be just to them and advantageous to the public. But 
as the present charter imposes no obligation on the company to 
transport passengers on the canal, and does not authorize them 
to charge a toll for such a service, this court have no power to 
require from them such a duty. It is not our province to make 
contracts, but to construe them. But this maxim, universally 
admitted, could give no security to chartered rights, if, by ju- 
dicial construction, they may be made to include a service not 
expressed nor fairly implied. 

It is well settled, that, where the law does not authorize toll, 
it cannot be charged. This is admitted and sustained by a ma- 
jority of the court ; and this necessarily, I think, exonerates the 
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company, where there is no ‘express provision in the charter, 
from doing that for which they can receive no compensation. 
It is an inference as unsound in logic as it is in law, that the 
transportation of passengers, though not required by the charter, 
must be permitted by this company, without charge, as they 
have no power to tax them. And this, it seems, is the only 
duty required from the company without compensation. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circurt Court of the United States for the Dis- 
trict of Delaware, and on the points or questions on which the 
judges of the said Circuit Court were opposed in opinion, and 
which were certified to this court for its opinion, agreeably to 
the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, it is the opinion 
of this court, — Ist. That the canal company is not entitled to 
charge the compensation or toll mentioned in the proceedings 
for passengers on board the complainant’s boats passing through 
the canal; and 2d. That the complainant has a right to navi- 
gate the canal for the transportation of passengers with passen- 
ger boats, without paying any toll on the passengers on board, 
upon his paying or offering to pay the toll prescribed by law 
upon the commodities on board, —or the toll prescribed by law 
on a vessel or boat when it is empty of commodities. Whiere- 
upon it is now here ordered and decreed, that it be so certified 
to the said Circuit Court. 





Wituiam Neves anp James C. Neves, APPELLANTS, v. WILLIAM 
F. Scorr anp Ricnuarp Rowe Lt. 


The rule formerly, with regard to the enforcement of marriage articles which created 
executory trusts, was this; namely, that chancery would interfere only in favor of 
one of the parties to the instrument or the issue, or one claiming through them ; 
and not in favor of remote heirs or strangers, though included within the scope of 
the provisions of the articles. They were regarded as volunteers 

But this rule has in modern times been much relaxed, and may now be stated thus : 
that if, from the circumstances under which the marriage articles were entered into 
by the parties. or as collected from the face of the instrument itself, it appears to 
have been intended that the collateral relatives, in a given event, should take the 
estate, and a proper limitation to that effect is contained in them, a court of equity 
will enforce the trust for their benefit. 

The following articles show an intention by the parties to include the collateral rela- 
tives : — 

“ Articles of agreement made and entered into this 17th day of February, in the year 
1810, between John Neves and Catharine Jewell, widow and relict of the late 
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Thomas Jewell, (deceased,) all of the State and county aforesaid, are as follows, 
viz.:— 

“ Whereas a marriage is shortly to be had and solemnized between the said John 
Neves and the said Catharine Jewell, widow, as aforesaid, are as follows, to wit: — 
that all property, both real and personal, which is now, or may hereafter become, 
the right of the said John and Catharine, shall remain in common between them, 
the said husband and wife, during their natural lives, and should the said Catharine 
become the longest liver, the property to continue hers so long as she shall live, and 
at her death the estate to be divided between the heirs of her, said Catharine, and 
the heirs of the said John, share and share alike, agreeable to the distribution laws 
of this State made and provided. And, on the other hand, should the said John 
become the longest liver, the property to remain in the manner and form as above.” 

Moreover, these articles are an executed trust, not contemplating any future act, but 
intended as a final and complete settlement. 

Property acquired by either party after the marriage must follow the same direction 
which is given by the settlement to property held before the marriage, if there is a 
clause to that effect in the same. 


Tus was an appeal from the Circuit Court of the United 
States for the District of Georgia. It was the case of a bill 
filed upon the equity side of that court by William Neves, a 
citizen of Alabama, and James C. Neves, a citizen of Mississippi, 
against Scott and Rowell, citizens of Georgia. 

The facts were these. 

In the year 1810, John Neves and Catharine Jewell, widow 
of Thomas Jewell, deceased, in contemplation of a marriage 
shortly to take place between them, executed the following ar- 
ticles of agreement. 


“ Georgia, Baldwin County. 

“ Articles of agreement made and entered into this 17th day 
of February, in the year 1810, between John Neves and 
Catharine Jewell, widow and relict of the late Thomas Jewell, 
(deceased, ) all of the State and county aforesaid, are as follows, 
viz. :— 

‘‘ Whereas a marriage is shortly to be had and solemnized 
between the said John Neves and the said Catharine Jewell, wid- 
ow, as aforesaid, are as follows, to wit : —that all the property, 
both real and personal, which is now or may hereafter become 
the right of the said John and Catharine, shall remain in com- 
mon between them, the said husband and wife, during their 
natural lives, and should the said Catharine become the longest 
liver, the property to continue hers so long as she shall live, 
and at her death the estate to be divided between the heirs of 
the said Catharine and the heirs of the said John, share and 
share alike, agreeable to the distribution laws of this State 
made and provided. And, on the other hand, should the said 
John become the longest liver, the property to remain in the 
manner and form as above. 

‘In witness whereof, the said John and Catharine hath here- 
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unto set their hands and affixed their seals the day and year 
above written. 


“ Joun Neves, [u. s.] 
her 

Catuarine >< JEWwELL, [L. s.] 
mark. 


“Test: Cornetivs Murpny, 
Jesse Warp.” 


The marriage took place soon afterwards. 

In October, 1828, John Neves made a will, and shortly there- 
after died. By this will he directed commissioners to be ap- 
pointed who should divide his whole estate, both real and per- 
sonal, equally between his wife, Catharine Neves, and George 
W. Rowell, to whom he devised his half; and appointed Cap- 
tain Richard Rowell and Myles Greene his executors. 

In a codicil, the testator directed that certain real and per- 
sonal property should be sold for the payment of his debts. 

Greene declined to act as executor, but Richard Rowell took 
out letters testamentary, and was proceeding to sell the prop- 
erty named in the will, when Catharine filed a bill against him 
in the Superior Court of Baldwin County, and obtained an in- 
junction upon him to stay further proceedings. She produced 
the agreement above mentioned, alleged that, under it, she 
was entitled to the whole of the real and personal estate during 
her natural life, and offered to give security for the payment of 
all his debts. The result of this suit was, that Rowell was al- 
lowed the expenses which he had incurred whilst acting as ex- 
ecutor, and Catharine gave bond, with security, for the pay- 
ment of the debts of the estate. 

In 1835, Catharine intermarried with William F. Scott, and 
died in September, 1844. 

In February, 1845, William Neves, and James C. Neves, the 
brother and nephew of John Neves, filed their bill in the Cir- 
cuit Court. The bill stated the above facts; alleged that, after 
the marriage between Catharine and Scott, all the property re- 
mained in their joint possession until her death; that Scott 
was insolvent, and had used a large amount of the money and 
proceeds of the estate in payment of his debts; stated, as an 
estoppel, the former judgment of a court in Georgia sustaining 
Catharine’s right upon the ground of the validity of the mar- 
riage settlement ; charged waste, and prayed for a discovery, 
and decree that they, the complainants, might be put into pos- 
session of one half of all the property which was owned by 
John Neves and Catharine Neves. They also made Richard 
Rowell a defendant. 
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In April, 1845, the defendants both demurred to the bill. 

In April, 1846, the Circuit Court, then holden by John C. 
Nicoll, the District Judge, sustained the demurrer, from which 
decree the complainants appealed to this court. 


It was argued by Mr. Walker and Mr. Johnson (Attorney- 
General ), for the appellants, and a printed argument was filed 
by Mr. Stephens, for the appellees. 


The counsel for the appellants divided the argument into 
two branches. 

I. That the articles amounted to a marriage settlement ; that 
they went into effect as such; and no further act or convey- 
ance was stipulated, or intended to be executed by the parties. 
In support of this construction the authorities relied on were 
Atherly, 121-123, 151; 2 Vernon, 702-705; 3 Ves. jr. 
387, 397; 12 Ves. 218; 9 Simons, 195; 3 Mylne & Keen, 
197; 7 Pet. 393. 

This is a complete settlement. 

Ist. Because (if the reasoning of our opponents be adopted) 
it will frustrate a specific provision of the instrument in favor 
of the complainants, and thus defeat the intention of the par- 
ties. 

2d. It is under seal, which is usual in deeds, but not in mere 
articles. 

3d. It is attested by several witnesses. 

Ath. It is not mere minutes, or heads agreed upon by the 
parties for a future settlement, but a complete settlement of 
itself. 

5th. It neither directs nor contemplates any future act or 
further instrument to complete the settlement, but purports to 
be itself a final settlement. 

6th. The words used are such as operate of themselves to 
transfer the property. It is not what the settlements shall be, 
but what by the instrument they are. From and after the 
marriage, the property, by virtue of the instrument itself, is to 
‘‘remain in common between them, the said husband and 
wife,” during their natural lives. ‘This went into effect at 
once, as a legal estate upon the marriage; so, also, on the 
death of the husband before the wife. ‘The property to con- 
tinue hers so long as she shall live.” This was a life estate, 
vesting in her by law on the death of the husband; so, also, 
the subsequent grant to the heirs. They are all estates vested 
in law by the instrument itself, and no future act or convey- 
ance was ever made or contemplated. 

If the case were doubtful, it may be interpreted by the acts 
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and declarations of the parties. These acts and declarations 
show that the instrument was understood by all parties to be a 
complete settlement. Barstow v. Kilvington, 5 Ves. 592 and 
note to ed. of 1844, p. 602; Pulteney v. Darlington, 1 Bro. Ch. 
223, 236, 239; Randal v. Randal, 2 P. Wms. 464, 467; 2 
Sugden on Vendors, (9th ed.) 170. 

(It was then argued that the acts of the parties in the prior 
suit, mentioned in the statement of this case, confirmed the va- 
lidity of the instrument as a marriage settlement. ) 

Il. But admitting, for the sake of argument, that the instru- 
ment must be regarded as mere articles, they are valid, and 
operate in favor of the complainants in this case, for the follow- 
ing reasons : — 

Ist. Because, even if voluntary and executory, they are 
under seal, and not a nudum pactum ; they would operate as a 
bond, or covenant, on which damages could be recovered at 
law ; and therefore are founded on a consideration which en- 
titles them to be enforced in equity. 

2d. If not available as a sealed instrument, to entitle com- 
plainants to a decree for the land, they do authorize us to ask 
for a decree for the personal property, including the slaves. 

3d. Because near relatives, such as brothers and nephews, 
being the heirs of one of the parties, are not volunteers. 

Ath. Because the complainants claim as heirs through one in 
whose favor the contract was made, and are also specially pro- 
vided for in the contract, and come within the influence of the 
marriage consideration, as the nearest relations and heirs of the 
husband, one of the parties to the contract. 

5th. Because the marriage contract, besides the consideration 
of marriage, was founded on an additional valuable considera- 
tion, namely, the grant of the husband’s property to the wife, 
in common with the husband, during their joint lives, — the 
whole to her as survivor during her life, and the joint property 
on her death to the heirs of both; which benefit the wife re- 
ceived in full, constituting a purchase by the husband of the 
interest in exchange of the wife’s property for himself and his 
heirs. 

Independent of the marriage, the wife has received, under 
the contract, a full and valuable consideration in an amount of 
property of the husband greater than her own; and it is admit- 
ted, even by the District Judge, in his adverse decision as filed, 
that the contract was founded “on the consideration of mar- 
riage and other considerations.” 

And a very slight consideration, in addition to the marriage, 
and even a meritorious consideration (not valuable), will enable 
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volunteers to recover. Some of these cases of slight considera- 
tions occur in executory agreements; some in covenants not 
contained in a settlement; others in additional covenants con- 
tained in a settlement, but sustained as covenants by a decree 
of specific performance, and not as deeds or a settlement. 
Atherly, 145, and 8 Watts & Sergeant, 413; Ib., 1 Hare & 
Wallace, 67; 1 Lev.. 150; Hardres, 398; 2 Younge & Coll- 
yer’s Ch. 451. 

6th. If, as in this case, the articles have been executed, in 
part, at the instance of Mr. and Mrs. Scott, securing them, by 
decree against the legatee, an estate in the property which they 
could only have taken under the articles, it establishes the ar- 
ticles, and, in the language of Atherly, “If a bill for a specific 
performance is brought by the issue, the court will direct the 
articles to be executed zn toto, and consequently the settlement 
will contain limitations in favor of the volunteers,” &c. The 
rule is the same as to the wife, the very party to the contract. 
The author adds in a note, “It may be proper to state, that 
where the court executes articles at all, it always executes them 
in toto, and not partially.” Atherly, 125. 

Here, at the instance of the husband, Scott, and wife, the 
will, which would have carried the property to Rowell but for 
the articles, is set aside, and carried into execution in favor of 
Scott and wife. ‘The court thus having established the ar- 
ticles, and executed them in part, they must be executed in 
toto. And if one court executes the articles in part, another 
court, carrying out the intention of the first, will, at the proper 
time, direct the execution 7 foto. 

The verdict of the jury (which, under the laws of Georgia, 
became a judgment in the case of Catharine Neves v. Richard 
Rowell) was in these words : — 


“ Bill in Equity and for Injunction. 


«‘ We, the jury, find for the complainant a life estate in the 
property, agreeably to the provisions of the marriage contract, 
leaving all other persons to contest their rights at her death.” 


Here the marriage contract was executed in favor of the 
wife, and to the extent of the provision in the contract for her, 
namely, ‘‘a life estate in the property, agreeably to the provis- 
ions of the marriage contract.” All other parties were left ‘to 
contest their rights at her death.”” But how contest them? 
Why, surely, “agreeably to the provisions of the marriage 
contract”’; the court simply leaving open, necessarily, who 
then would be the heirs of Catharine Neves and John Neves. 
If this were not so, Catharine Neves must have taken more 
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than a life estate, at least as‘ regards what was her own prop- 
erty before the marriage. Now, surely, nothing could be more 
inequitable and unjust than that the wife should take at her 
own instance a life estate in the whole property (including that 
of her husband), and excluding during her life all his heirs or 
legatees ; and then, when the wife, after the death of her hus- 
band (Neves), having enjoyed and had decreed to her a life 
estate in her husband’s property as well as her own, her heirs 
now claim both properties. But under the decree the wife 
took but “a life estate,” even in what had been her own prop- 
erty before the marriage; the wife then being limited to a life 
estate, by the decree affirming the marriage contract, how can 
her husband, Scott, claim any portion of this property as her 
heir, when she had but a life estate, terminating with her life, 
and not an inheritance? The limitation, then, of a life estate 
to the wife under the decree is conclusive against any one 
claiming merely as her heir. 

Again, Scott, the second husband, is a stranger to the mar- 
riage contract ; he is a pure volunteer, and he can claim as heir 
nothing of the property of Neves, independent of the contract ; 
and if he claim under it as heir, it must be in accordance with 
its provisions, jointly with the heirs of John Neves. 

The estate granted to John Neves’s heirs is not an ulterior 
limitation, but a fee simple absolute, after the expiration of a 
life estate, 

If it be an actual settlement, no question exists but that it 
will prevail even in favor of volunteers. Atherly, 144. 

As to the first and second points, —Fonblanque’s Eq., 
p- 343, note A, book 1, chap. 5, sec. 1; Turner v. Benoin, 
Hardres, 200; Clough v. Lambert, 10 Simons, 174, 177-179; 
1 Eq. Cases Abr. 84; Wiseman v. Roper, 1 Reps. in Chan. 
158; Randal v. Randal, 2 P. Wms. 464, 466, 467; Beard v. 
Nutal, 1 Vernon, 427 ; Boughton v. Boughton, 1 Atkyns, 625 ; 
Lechmere v. Earl of Carlisle, 3 P. Wms. 211, 221; Bunn »v. 
Winthrop, 1 Johns. Ch. 329, 336; Atherly, 81. 

As to the third and fourth points of brief, — Lechmere »v. 
Earl of Carlisle, 3 P. Wms. 211; Vernon v. Vernon, 2 ib. 
593, 599; S. C., 1 Bro. P. C. 267, 268; Wiseman v. Roper, 1 
Reps. in Chan. 158; 1 Wilson, 124, 305; Chaplin v. Homer, 
1 P. Wms. 484; Jenkyns v. Keymish, Hardres, 395, 397; 1 
Chan. Reps. 275; 1 Cases in Chan. 103; 1 Lev. 150, 237; 
Lancy v. Fairechild, 2 Vernon, 101; Knight v. Atkyns, Ib. 20; 
Warwick v. Gerrard, Ib. 8; Bailey v. Wright, 18 Ves. 49; 
Watt v. Watt, 3 Ves. 244; Symons v. Rutter, 2 Vernon, 227; 
1 Eq. Cases Abr. 17; Davenport v. Bishop, 2 Younge & Coll- 
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yer, Ch. 451; Bleeker v. Bingham, 3 Paige, Ch. 246; Al- 
len v. Rumph, 2 Hill, Ch. 3; Talbot v. Archer, 3 Hen. & 
Munf. 399, 410, 411; Watts v. Bullas, 1 P. Wms. 60; Ath- 
erly, note 1, p. 127, n. 1, p. 397, 398, 401, note 1; Colman v. 
Sarel, 3 Bro. C. C. 12; 2 Kent’s Com. (3d ed.) 172; Pul- 
vertoft v. Pulvertoft, 18 Ves. 84, 92; 2 Sugden on Vendors, 
162 — 166. 

As to fifth point of brief, —Lingen v. Souray, 1 Eq. Cas. 
Abr. 175; Osgood v. Osgood, 2 P. Wms. 245, 254; Stephens 
v. Trueman, 1 Ves. sen. 73; Atherly, 145-148 (and cases 
there cited), note 2, p. 125, note 1, p. 147, 160-164, 172, 
177, 178, 186, note 1, 301, note 1, 336, 347, note 1, 358, 
note 2; 2 Kent’s Com. (3d ed.) 173, 174; 2 Sugden on Ven- 
dors (9th ed.) 166-168; 1 Hare & Wallace’s Amer. Leading 
Cases, 67; Duffy v. Insurance Company, 8 Watts & Serg. 413, 
432 — 435. 


The argument on the part of the defendants also considered 
the two points separately, viz. : — 

1. That this was not a marriage settlement. 

2. That the complainants were mere volunteers. 

1. To show that this was not a final settlement, but only an 
executory contract, the authority relied on was 2 Story’s Eq. 
Jur. (3d ed.), $ 383. 

The court below, in its decision upon the demurrers, used 
this language in reference to this paper: —‘‘ That the instru- 
ment under which the plaintiffs ask the interposition of the 
court constitutes an executory, and not an executed agreement, 
can scarcely admit of a doubt. It is in terms an executory, 
and not an executed agreement, and of the most informal char- 
acter. It transfers no property, passes no estate, declares no 
trustees, and contains no word of direct and immediate convey- 
ance, and nothing to indicate that it was a complete and actual 
settlement. It relates, not merely to property in possession, 
but to that which might be acquired in future, and the greater 
part of that which is the subject of the plaintiff’s bill was sub- 
sequently acquired either by purchase or descent, and could not 
be the subject of an executed contract. The title of the plain- 
tiff, therefore, rests entirely in covenant.” 

2. We will suppose the point to be settled, that this instru- 
ment is mere articles, and not a legal, executed settlement; 
and.that brings us to the main proposition, namely, that equity 
will not interfere, in any manner, to aid a volunteer claiming 
under marriage articles. Atherly on Marriage Settlements (27 
Law Library edition), marginal pages 125, 127-151; 1 Story’s 
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Eq. Jur. (3d ed.) $ 433; 2 Story’s Eq. Jur. $$ 793 a, 973, 
986, 987, and note; Ellison v. Ellison, 6 Ves. jr. 662 ; 2 Kent’s 
Com. (3d ed.) 172, 173 ; Colman v. Sarel, 1 Ves. jr. 50. 

It is useless to multiply authorities to sustain a position, 
which, as a general principle, is undeniable. We are aware 
that a class of cases may be found, in which it is said that 
equity will enforce articles, at the instance of a person ‘‘ who 
claims through one who was himself within the influence of 
the marriage consideration, though he himself should not be 
within it.” But when these cases are examined, it will be 
found that the person claiming in the cases adverted to really 
claimed as the heir of the party within the range of the mar- 
riage articles, and representing him, and as taking the interest 
which the ancestor had himself derived by and through the 
deed or articles; and not to enforce any claim which had vested 
in the collateral heir as such. For example, where by the arti- 
cles the fee is vested in the husband, his collateral heir might 
bring his bill to enforce this claim of the husband, which he, 
the collateral heir, had inherited. 

But the claim of plaintiffs is urged by them upon a very dif- 
ferent view. ‘They are not setting up these articles to enforce 
any claim of John Neves, the husband; but, on the contrary, 
they expressly declare that his claim was limited to a life in- 
terest, and could not endure beyond that. They deny his right 
to make a will thereof, which could affect their ‘“ vested rights ”’ 
under the “settlement.” They claim, therefore, in their own 
right, not as coming in, in the estate of the first taker, ‘ but as 
taking originally, in the capacity of purchasers.” ‘They do not 
say, we are the heirs of the husband, John Neves, and as such 
heirs representing the interest or estate secured to him by 
these articles, but we claim by and through the instrument, as 
representing ourselves, and as answering to the description of 
the persons who were to take one half upon the death of the 
survivor of John and Catharine Neves. And we say that, des- 
pite John Neves’s will, even if it has been fairly made, we are 
entitled to this half, because the articles limited his interest to 
his life, and then we, and not he, had the right to the remain- 
der. 

Such is the language which complainants use, and if they 
have stated their own case correctly they are mere volunteers, 
not within the consideration of the marriage settlement, who 
are seeking for themselves, and in their own right, to enforce 
marriage articles, —an aid which, we respectfully say, has 
never been awarded. It has been correctly said by the court 
below, in commenting upon the cases cited there in behalf of 
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plaintiffs, that this view is sustained by the very authorities 
which were invoked to invalidate it. The court below has 
classified the various authorities adduced by the plaintifi’s coun- 
sel under three heads, and, as it would be a vain task for us to 
attempt to make more lucid such classification, we will adopt 
it as a part of our argument. 

1. The first class refer to the established principle in equity, 
that what ought to be done shall be considered as done, —a 
rule so powerful as to alter the nature of things, and make 
money land, and land money. ‘“'Thus, money articled to be 
laid out in land shall be taken as land, and descend to the 
heir.”” Lechmere v. Lord Carlisle, 3 P. Wms. 215 ; Babington 
v. Greenwood, 1 P. Wms. 532. 

“Tf, therefore, it be agreed by marriage articles that money 
shall be laid out in lands, to be settled, for example, to the hus- 
band for life, remainder to the sons of the marriage in tail, re- 
mainder to the daughters, remainder to the heirs of the hus- 
band for ever, (which, under the operation of the rule in Shel- 
ley’s case, gives the whole fee to the husband,) equity will, at 
the instance of the proper party, one who claims through the 
husband, and not as purchaser, in his own right, consider this 
money as land, and treat the investment as actually made in 
the lifetime of the husband, and regard him as seized in his 
lifetime of an estate in fee devolving by descent upon such 
person as claims through him as heir.”” The court below says, 
that to this class may be referred Kettleby v. Atwood, 2 Vern. 
298, 471; Lancey v. Fairchild, Ib. 101; Knight v. Atkyns, 
Ib. 20; Edwards v. Countess of Warwick, 2 P. Wms. 171; 4 
Bro. P. C. 494; 3 Atkyns, 447 ; Lechmere v. Earl of Carlisle, 
3 P. Wms. 211; Cases Temp. Talbot, 80; Atherly, 126, 127, 
398 ; 2 Powell on Contracts, 104. 

It must be very manifest, that the case at bar has no manner 
of applicability to the principle involved in these cases. 

2. The second class of cases referred to by the court below 
apply, ‘‘ where the settlement is made through the instrumen- 
tality of a party whose concurrence is necessary to the validity 
of the settlement, and who insists upon a provision in favor of 
a person; for instance, a younger child, a collateral relation of 
the husband, who would not come within the consideration of 
marriage. Such person is held not to be a mere volunteer, but 
as falling within the range of the consideration of the agree- 
ment.’ Such are the cases of Osgood v. Strode, 2 P. Wms. 
245; Goring v. Nash, 3 Atk. 186; to which may be added 
Roe e. d. Hamerton v. Whitton, 2 Wils. 356. But these very 
cases themselves establish (as is remarked by the court below) 
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that the marriage consideration alone will not support the limit- 
ation to a brother or sister, and are therefore adverse to the 
claim of the present plaintiffs, inasmuch as there is no pretence 
to say, that they come within the range of the exception carved 
out in the decisions last referred to. 

3. The third class of cases referred to by the court below, 
in sustaining the demurrers, are based upon the ground upon 
which Lord King principally rested his decree in the case of 
Vernon v. Vernon, 2 P. Wms. 594; (see also 3 Atk. 190; Ste- 
phens v. Trueman, 1 Ves. jr. 74; Wilhams v. Codington, Ib. 
513, arguendo;) namely, that an action might have been 
brought in the name of the trustees, for the recovery of dam- 
ages for the non-performance of the covenant, and therefore, 
to avoid the circuity of bringing such an action, and afterwards 
of applying to equity to have the damages invested in land, and 
settled according to the terms of the articles, and also because 
a court of law has no means of apportioning the damages, ac- 
cording to the respective rights of the parties, equity would en- 
force the specific execution of the covenant. “ But sucha 
ground,” says the court below, “is treated as forming an ex- 
ception to the general rule, (1 Ves. jr. 74,) and leaves this, and 
other cases where the same ground does not exist, subject to 
the operation of the general rule.” 

Indeed, as Mr. Atherly observes (p. 140, Law Library edi- 
tion), “it does not very clearly appear on what ground Lord 
King founded his decree”; but unless it be founded on the 
above suggestion as to the right of the trustees to recover dam- 
ages, or as a kind of satisfaction or recompense to the brothers 
for the disappointment they might experience from the rules 
of law giving the settler an absolute interest in a sum of money 
which had been bequeathed to the settler by another brother, 
and which was bequeathed over to the brothers claiming under 
the articles, if he, the settler, died without issue, it cannot be 
considered as sufficient authority to break down the well-estab- 
lished general rule. 

The decision of Lord King was, it is true, affirmed by the 
House of Lords, (4 Bro. P. C. 26,) but, as Mr. Atherly says, 
(p. 141,) there seems reason to suppose that they might be 
materially influenced by acircumstance, which Lord King does 
not appear to have adverted to, or even to have been acquainted 
with; namely, ‘“ that the settler’s father (who was a party to 
the articles) insisted that the lands agreed to be purchased 
should be limited in remainder to his two younger sons (the 
plaintiffs), and afterwards declared that it should never have 
been a match if the intended wife and her friends, as well as 
the settler, had not agreed to it.” 
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Lord King’s decree acquires no additional weight, therefore, 
by the affirmance of the Lords, if they were influenced by 
this new feature, as is extremely probable; but the case re- 
solves it into the principle recognized in the second class of 
cases, and is no authority to sustain the argument of the plain- 
tiffs counsel. 

The general rule remains, therefore, unassailed, —the ex- 
ceptions do but prove it, — and the very cases which establish 
these exceptions affirm, in express language, or by necessary 
implication, the general principle, that a mere volunteer can 
have no assistance from a court of equity, at his instance, to 
enforce an executory contract. As our case cannot be brought 
within the range of any of these exceptions, we have the full 
protection of this well-established rule. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the Circuit Court of the 
United States held in and for the District of the State of 
Georgia. 

The bill was filed by the complainants in the court below, to 
obtain the possession of the undivided half of an estate, em- 
braced in a marriage settlement between John Neves and 
Catharine Jewell, entered into in contemplation of marriage, 
and which shortly afterwards took place. 

Each of the parties, being the owner and in possession of 
considerable estates at the time, entered into the following 
agreement : — 

“ Articles of agreement made and entered into this 17th of 
February, 1810, between John Neves and Catharine Jewell, 
widow, and relict of the late Thomas Jewell, (deceased, ) all of 
the State and county aforesaid as follows : 

‘‘ Whereas a marriage is shortly to be had and solemnized 
between the said John Neves and the said Catharine Jewell, as 
aforesaid, are, as follows, to wit : — that all the property, both real 
and personal, which is now, or may hereafter become, the right 
of the said John and Catharine, shall remain in common be- 
tween them, the said husband and wife, during their natural 
lives; and should the said Catharine become the longest liver, 
the property to continue hers so long as she shall live; and at 
her death the estate to be divided between the heirs of her, 
said Catharine, and the heirs of the said John, share and share 
alike, agreeable to the distribution laws of this State made and 
provided. And, on the other hand, should the said John be- 
come the longest liver, the property to remain in the manner 
and form as above.” 
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The parties after the marriage held and enjoyed their re- 
spective estates in common, during their joint lives, and until 
the death of John in 1828; and after his death the same re- 
mained in the possession and enjoyment of Catharine, the sur- 
vivor, until her decease in 1844; since which time, it has been 
in the possession and under the control of William F. Scott, 
her second husband, and one of the defendants. The other 
defendant is the executor under the will of John Neves, the 
husband. 

The complainants are the brother and nephew, and only sur- 
viving heirs, of John Neves; and claim a moiety of the estate, 
according to the terms of the marriage settlement. And the 
questions presented in the case are upon the effect to be given 
to this instrument. 

The argument, on the part of the defendants, is, that the 
deed is to be regarded in the light of marriage articles, creating 
executory trusts to be carried into execution at some future 
day by an instrument that would operate to vest the estates 
according to the stipulations in the articles. And that, as the 
agreement is founded upon the consideration of marriage, and 
other considerations moving only between the parties, the com- 
plainants, being the collateral relatives of John Neves, do not, 
according to the rules of equity applicable to this species of 
contract, come within the reach and influence of the ¢onsidera- 
tions, so as to entitle them to the interposition of a court of 
chancery to enforce the execution of the trusts. That where 
the trust is executory, and rests merely in covenant, the court 
will interpose only in favor of one of the parties to the instru- 
ment or the issue, or one claiming through them; and not in 
favor of remote heirs or strangers, though included within the 
scope of the provisions of the articles. (Fonbl., book 6, ch. 6, 
§8; Atherly on Settlements, ch. 5, p. 125; 2 Story’s Eq. 
$$ 986, 987; 2 Kent’s Com. 173.) 

Upon this ground, the court below sustained the demurrer to 
the bill, and denied the prayer of the complainants. 

The numerous cases to be found in the books, several of 
which were referred to in the argument on this subject, are by 
no means uniform or consistent ; and the general rule as stated, 
and upon which the case below turned, has been made the 
subject of so many exceptions and qualifications, that it can 
scarcely, at this day, be regarded as authority. (Vernon v. Ver- 
non, 2 P. Wms. 594; Edwards v. Countess of Warwick, Ib. 
171; Osgood v. Strode, Ib. 245; Ithell v. Beane, 1 Ves. sen. 
215; 8. C., 1 Dick. 132; Stephens v. Trueman, 1 Ves. jr. 
73, 74; Pulvertoft v. Pulvertoft, 18 Ves. 90; 2 Kent’s Com. 
172, 173; Atherly, 145-148.) 
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The case of Vernon v. Vernon is a direct authority in sup- 
port of the limitation in question; and the other cases to which 
I have referred are distinguishable only upon very technical 
and refined reasoning, hardly reconcilable with a common- 
sense administration of justice. The principle is, that, in or- 
der to bring collateral relatives within the reach and influence 
of the consideration, there must be something over and above 
that flowing from the immediate parties to the marriage articles, 
from which it can be inferred that relatives beyond the issue 
were intended to be provided for; and that, if the provision in 
their behalf had not been agreed to, the superadded considera- 
tion would not have been given. 

That, for any thing short of this, they will be regarded as 
volunteers, in whose favor a court of equity will not interpose 
against the settler, or any one claiming under him. 

But while the rule seems generally to have been adhered to 
in the form in which it is stated, it has been practically disre- 
garded ; as the slightest degree of valuable consideration imag- 
inable is seized hold of to give effect to the limitation. 

And it need not be made to appear that these slight consid- 
erations were intended to support the provision for the distant 
relatives, it being assumed by the court as a presumption of 
law. 

The Lord Chancellor in Stephens v. Trueman observed, 
“The old rule was, and is now, (although of late not so strictly 
adhered to,) that none can come here for a specific perform- 
ance, who do not come under the consideration of the agree- 
ment; as that it shall not be for the benefit of collateral 
branches in marriage articles; but, as agreements are entire, 
and the several branches may have been in view, the court 
has in later cases laid hold of any circumstances to distinguish 
them out of it, still preserving the general rule.” 

And in Edwards v. The Countess of Warwick, the doctrine 
is stated still more strongly, where the Chancellor observed, 
“that the consideration for the precedent limitations on a mar- 
riage settlement has been applied even to the subsequent ones ; 
as where, on a consideration of marriage, and portion, land has 
been settled on the husband for life, and then to the wife for 
life, remainder to the children, with remainder to a brother, 
these considerations have extended to the brother; and the 
reason is, because it may be very well intended, that the hus- 
band, or his parents, would not have come into the settlement, 
unless all the parties thereto had agreed to the limitation to the 
brother.” 

The result of all the cases, I think, will show, that if, from 
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the circumstances under which the marriage articles were en- 
tered into by the parties, or as collected from the face of the 
instrument itself, it appears to have been intended that the 
collateral relatives, in a given event, should take the estate, and 
a proper limitation to that effect is contained in them, a court 
of equity will enforce the trust for their benefit. 

They will not be regarded as volunteers outside of the deed, 
but as coming fairly within the influence of the considera- 
tions upon which it is founded; the consideration will extend 
through all the limitations for the benefit of the remotest per- 
sons provided for consistent with law. 

The provisions in the deed before us are very peculiar, and 
different from any that have come under my observation in an 
examination of the cases ; and, of themselves, would, probably, 
be sufficient to distinguish it from all of them in which the 
general rule has been applied. 

The collateral relatives of the parties to the instrument seem, 
not only to have been within their contemplation at the time, 
but to have been the direct and special objects of their bounty. 

None of the limitations are in favor of the issue of the mar- 
riage, eo nomine, usually found in these instruments; but are 
in favor of the several heirs of each of the parties, as a class, 
the estate to be divided equally between the two. The settle- 
ment seems to negative the expectation of issue, and seeks at 
once to ‘provide for the collateral relatives; as the peculiar 
phraseology would hardly have occurred to the most inexperi- 
enced draughtsman, if he had had in his mind at the time the 
issue of the marriage. 

It is true, the children or grandchildren coming within the 
description of the limitation to the heirs of each of the parties, 
being the heirs of both, would, if they survived the parents, 
take the estate to the exclusion of the collateral branches ; but 
this would seem to be an accident, rather than a result to be 
derived from the frame of the limitation, as that looks directly 
to a provision for the separate and several heirs of each of the 
parties, and to an equal division of the estate between them. 

Each of the parties appears to have been in the possession 
of considerable estates (which was the largest is not stated) ; 
and, on the event of the marriage, both were to become com- 
mon property during their joint lives, and the life of the sur- 
vivor ; and, instead of providing for the return of the separate 
estate of each, on the termination of the lives, into the chan- 
nel from which it was diverted by the marriage contract, they 
agree that the joint estate shall be divided equally, and that 
each moiety shall take that direction and be distributed in their 
respective families. 
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To refuse to carry into execution this arrangement, there- 
fore, would be, in effect, to overthrow the settlement; and de- 
feat, not only the manifest intent, but the leading design, of the 
parties entering into it. None of the cases relied on, I think, 
go this length. 

But, without pursuing this branch of the case farther, or 
placing our decision upon it, there is another ground, unembar- 
rassed by conflicting authorities or refined distinctions, which 
the court are of opinion is decisive of the questions involved in 
favor of the complainants. And that is, that the deed in ques- 
tion is a marriage settlement, complete in itself, —an exe- 
cuted trust, which requires only to be obeyed, and fulfilled by 
those standing in the relation of trustees, for the benefit of 
the cestut que trusts, according to the provisions of the settle- 
ment. 

The defendants are not called upon to make a settlement of 
the estate, under the direction of the court, from imperfect and 
incomplete marriage articles, and which might or might not be 
subject to the objections stated. 

The settlement has been made by the parties themselves : 
and the only question is, whether the defendants shall be com- 
pelled to carry it into execution. 

The distinction between trusts executed and executory is 
this : —a trust executed is where the party has given complete 
directions for settling his estate, with perfect limitations ; an 
executory trust, where the directions are incomplete, and are 
rather minutes, or instructions for the settlement. (1 Mad. Ch. 
558; 2 Story’s Eq. $ 983.) 

The former, as observed by Lord Eldon, in one sense of the 
word, is a trust executory; that is, he observes, if A. B. is a 
trustee for C. D., or for C. D. and others, that, in this sense, is 
executory, that C. D., or C. D. and the other persons, may call 
upon A. B. to make a conveyance, and execute the trust: but 
these are cases where the testator has clearly decided what the 
trust is to be; and as equity follows the law where the testator 
has left nothing to be done, but has himself expressed it, there 
the effect must be the same whether the estate is equitable or 
legal. (Jervoise v. The Duke of Northumberland, 1 Jac. & 
Walk. 550.) The remarks were made for a different purpose 
than the one in view here; but they afford a clear illustration 
of the distinction stated. 

Now, the only plausible ground for contending that this in- 
strument imports but mere articles, as contradistingnished from 
a marriage settlement, is, that in the caption it begins, “ Arti- 
cles of agreement,” &c. ; but it is to be observed, that the deed 
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is drawn up somewhat unskilfully, and without much regard to 
form; and that the draughtsman had not probably in his 
mind, if even he was aware of, the technical or legal distinc- 
tion between the two instruments ; and besides, and what is 
more material to the purpose, we must look to the body of the 
instrument, its provisions and tenor, and to the intent of the 
parties, as collected from the whole, in order to determine its 
character and effect. 

Courts will endeavour, as much as possible, to give effect to 
marriage agreements according to the understanding of the 
parties; and where they evidently considered the instrument 
in the light of a final and complete settlement, not contemplat- 
ing any future act, it will be so regarded; and in order to ef- 
fectuate their intent, one part of the instrument even will be 
taken as a complete settlement of the estate comprised in it, 
and another part as mere articles. 

In the case before us, every portion of the estate is definitely 
settled, both in respect to the amount of the interest, and the 
particular persons who are to take; the limitations leave no 
part undisposed of; estates for life, and in remainder in the 
property, are limited with all the formality required to enable a 
court of equity to carry the trust into execution, according to 
the intent of the settlers. There is nothing in the instrument 
contemplating any further act to be done by them. 

The practical construction, also, accords with that derived 
from their language. The estate was possessed and enjoyed 
under it, by both or one of them, from 1810 to 1844, a period 
of thirty-four years. 

If a third person had been interposed, as trustee of the es- 
tates, with the limitation as found in the instrument, no one 
could, for a moment, have doubted but that the settlement 
would have been final and complete ; and yet it has long been 
settled, that equal effect will be given to it in equity, when 
made only between the parties themselves ; each one will be 
regarded, so far as may be necessary to effectuate their intent, 
as holding their several estates as trustees for the uses of the 
settlement. (2 Story’s Equity, $ 1380; Fonbl., book 1, ch. 2, 
§ 6, note n; 2 Kent’s Com. 162, 163; 9 Ves. 375, 383; 3 
Johns. Ch. 540.) There can be no objection to the execution 
of the trust on this ground. 

It appears from the bill, that portions of the estate in the 
possession of the defendants were acquired by the parties to 
the settlement, subsequent to its execution, and it is supposed 
that this consideration is material in determining its character ; 
and that if it should be regarded as a settlement, and not mere 
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articles, these subsequent acquisitions would not be bound by 
it. But this is a mistake. 

The instrument provides for subsequently acquired property 
by either of the parties, as well as the present, and in such 
cases there is no doubt but that it follows the limitations of 
the settlement, the same as the property then in possession. 
(10 Ves. 574, 579; 9 ib. 95, 96; 7 ib. 294; 6 ib. 403, note, 
Boston ed. ) 

Looking, then, at the instrument as complete in its direc- 
tions and limitations in the settlement of the estate, and as 
presenting the case of an executed trust, the difficulty set up 
against the complainants when claiming under marriage articles 
disappears; for, being the beneficial owners, and vested with 
the equitable title, a court of equity will interpose, and compel 
the trustee, or any one standing in that relation to the estate, to 
vest them with the legal title. 

We are of opinion, therefore, that the court below erred in 
giving judgment in favor of the defendants on the demurrer to 
the bill, and that the decree should be reversed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Georgia, and was argued by counsel. On consideration 
whereof, it is now here ordered, adjudged, and decreed by this 
court, that the decree of the said Circuit Court in this cause be, 
and the same is hereby, reversed, with costs, and that this cause 
be, and the same is hereby, remanded to the said Circuit Court, 
for further proceedings to be had therein, in conformity to the 
opinion of this court. 





Rosert M. WirtnHers, PLAINTIFF IN ERROR, v. WiLLIAM B. GREENE, 
ADMINISTRATOR OF RicHaRrD May, DECEASED. 


The laws of Alabama place sealed instruments, commonly called single bills, upon 
the footing of promissory notes, by allowing the defendant to impeach or go 
into their consideration ; and also permit their assignment, so that the assignee 
can sue in his own name. But in such suit, the defendant shall be allowed the 
benefit of all payments, discounts, and set-offs, made, had, or possessed against the 
same, previous to notice of the assignment. 

The construction of this latter clause is, that where an assignee sueg, the defendant is 
not limited to showing payments or set-offs made before notice of the assignment, 
but may also prove a total or partial failure of the consideration for which the 
writing was executed. 














214 SUPREME COURT. 





Withers v. Greene. 





Proof of a partial failure of the consideration may be given in evidence in mitigation 
of damages. 

The English and American cases upon this point examined, showing a relaxation of 
the old rule, and allowing a defendant to obtain justice in this way, instead of 
driving him to a cross action for damages. 

Thus, where the obligor of a single bill was sued by an assignee, and pleaded that 
the bill was given for the purchase of horses which were not as sound nor of as 


high a pedigree as had been represented by the seller, such a plea was ad- 
missible. 

It is not a sufficient objection to the plea, that it omits a disclaimer of the contract, 
and a proffer to return the property. If the defendant looked only to a mitigation 
of damages, he was not bound to do either, and therefore was not bound to make 
such an averment in his plea. 

Nor is it a sufficient objection to the plea, that it avers that the obligation was ob- 
tained from him by fraudulent representations, or that it concludes with a general 
prayer for judgment. Pleas in bar are not to receive a narrow and merely techni- 
cal construction, but are to be construed according to their entire subject-matter. 

In this respect there is a difference between pleas in bar and pleas in abatement. 


Tis cause was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the Southern District of 
Alabama. 

It was an action of debt brought in the District Court of the 
United States for the Middle District of Alabama, by May, 
assignee, on a single bill, under seal, for the payment of three 
thousand dollars, executed by R. W. Withers to A. B. Newsom, 
a citizen of Tennessee, and by him assigned to the plaintiff. 
Pending the suit May died, and Greene qualified and revived in 
his name as administrator. 

After some pleas which were withdrawn, the defendant filed 
the following : — 

“And for a further plea in this behalf, said defendant, by 
leave, &c., says, onerari non, because he says that heretofore, 
to wit, on the day of , in the year 1839, said de- 
fendant, at the instance and request of one A. B. Newsom, the 
payee of the sealed note or writing obligatory in the plaintiff’s 
declaration mentioned, purchased of the said Newsom two cer- 
tain fillies, that is to say, one dark brown filly, said to have 
been foaled in the spring of the year 1835, and one sorrel filly, 
said to have been foaled the 22d day of June, in the year 1837, 
at and for a large sum of money, to wit, the sum of four thou- 
sand dollars, to be paid by the said defendant to the said New- 
som ; for the payment of which said sum, in part, defendant 
gave to the said Newsom the said sealed note or writing obli- 
gatory, in the said plaintiff’s declaration described, and said de- 
fendant avers that said sealed note was given for and upon no 
other consideration whatsoever. And said defendant further 
avers, that the said Newsom falsely and fraudulently represent- 
ed to said defendant, that the said fillies were raised by himself, 
and that the said fillies were sound, and that the said fillies had 
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certain pedigrees, that is to say, —(the pedigrees are set forth in 
the plea, but they are here omitted, )— all which said represen- 
tations as to the soundness of the said fillies, as to the fact that 
they were raised by the said Newsom, and as to their pedigrees, 
were false and untrue, and known to be false and untrue by 
the said Newsom, and were so made, as aforesaid, by the said 
Newsom to deceive and defraud the said defendant. 

“And said defendant further says, that he, relying upon 
the said false and fraudulent representations of the said New- 
som, and believing the same to be true, made the said purchase 
of the said fillies. And said defendant further says, that said 
fillies were purchased by him as aforesaid for their blood, and 
for the turf, and that otherwise they were wholly worthless to 
the said defendant. And said defendant further says, that the 
said Newsom was before, and at, and hath been ever since, and 
still is, a citizen of the State of Tennessee, residing three hun- 
dred miles or more from the residence of said defendant, who 
then resided, and still resides, in the County of Greene, in this 
State ; and that said Newsom brought the said fillies from 'Ten- 
nessee to the residence of said defendant, in Greene County, 
and then sold them to said defendant as aforesaid. 

“And said defendant further saith, that he did not dis- 
cover the extent of the unsoundness of the said fillies until a 
long time after said purchase, to wit, the fall after the said 
purchase, when they were being trained for the turf, and that 
he did not learn that the pedigrees were false until a long time 
after said purchase, to wit, some time in the fall of 1839, or 
winter of the year 1839-40. 

‘‘And said defendant further saith, from the time he dis- 
covered the permanent unsoundness of the said fillies as afore- 
said, and the falsity of the said pedigrees as aforesaid, he was 
ready, willing, and desirous to, and would haye returned and 
delivered the said fillies to the said Newsom, if he had had an 
opportunity so to do, which he did not; and that from the dis- 
covery of the fraud of the said Newsom as aforesaid, up to the 
death of the said fillies, which happened during the winter and 
spring of the year 1840, he was willing and ready to deliver 
and return the said fillies to the said Newsom, as aforesaid. 

‘¢And said defendant further saith, that said fillies died, as 
aforesaid, without the fault or neglect of the said defendant or 
his servants ; all which several matters said defendant is ready 
to verify. And said defendant saith, that the said sealed note 
or writing obligatory was obtained from him by the said New- 
som by the false and fraudulent representations as aforesaid, 
and is therefore, fraudulent and void in law; wherefore said 
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defendant prays judgment, whether he ought to be charged 
with the said debt,” &c. 

To this plea the plaintiff demurred, and, in May, 1843, the 
court sustained the demurrer, and gave judgment for the plain- 
tiff in the sum of three thousand dollars debt, and eight hun- 
dred and eighteen dollars damages, together with costs. 

The defendant sued out a writ of error, and brought the case 
up to this court. 


It was argued by Mr. John Y. Mason, for the plaintiff in 
error, and Mr. Bayly, for the defendant in error. 


Mr. Mason, for the plaintiff in error. 

The facts being well pleaded, and admitted to be true, it 
will be insisted for the plaintiff in error, that the demurrer 
should not have been sustained. 

The facts constituting the gist of the defence may be thus 
stated : — 

1. The consideration of the contract on the part of Withers 
was four thousand dollars, of which one thousand was paid, 
and the single bill was given for three thousand dollars. 

2. That the payee procured the contract by representations 
false and fraudulent, with a knowledge that they were false, 
and with the purpose to defraud. 

3. That, the facts being falsely stated, the fillies were wholly 
worthless to the defendant. 

4, That the fraud was not discovered until long after the 
sale, and no opportunity offered to return them until they were 
dead ; and that the fillies died without fault or neglect on the 
part of the defendant ; and on these facts the question is, Can 
the plaintiff enforce the contract, as to that part of the purchase 
money which is unpaid ? 

The contract was made in Alabama, and the ler loci governs. 

The plea proceeds on the ground, that, as to the defendant, 
there was a total failure of consideration, but that, if the con- 
tract. were not to be regarded as nudum pactum, there was a 
failure of consideration to the full amount sued for and un- 
paid. 

The statute, to avoid circuity of action, and to promote jus- 
tice, authorized a defence at law, which without it could have 
only been made in equity. 

1. The conduct of the vendor amounted to dolum malum ad 
circumveniendum, which, being proved or admitted, vitiates 
all contracts, both at law and in equity. Story on Contracts, 
§ 165; Ferguson v. Carrington, 9 Barn. & Cres. 59; Fermor’s 
case, 3 Coke’s R. 77. 
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To deprive the defendant of the benefit of this defence, it 
must clearly appear that the vendee acquiesced in the contract 
after he discovered the fraud. ‘The fact of such acquiescence 
must be determined on the circumstances of each case. 

The offer to return the article purchased would show that 
there is no acquiescence; but the party must have reasonable 
time to do this act of repudiation, thereby rescinding the con- 
tract in whole. In this case it will be insisted that the fillies 
could not be returned or tendered after they died, and that the 
excuse is sufficient for not doing so before that event, and after 
the fraud was detected. 

2. It is stated by Kent, that, “in cases where the consid- 
eration has totally failed, the English courts have admitted that 
fact to constitute a good defence between the original parties 
to a bill of exchange, though a partial failure is no defence.” 
2 Kent’s Com. 473; Morgan v. Richardson, 1 Camp. N. P. 40, 
note; Mann »v. Lent, 10 Barn. & Cress. 877. “ But with usa 
partial as well as total failure of consideration may be given 
in evidence by the maker of a note to defeat or mitigate a re- 
covery, as the case may be.” 2 Kent’s Com. 473; Hills v. 
Bannister, 8 Cowen, 31; Sill v. Rood, 15 Johns. 230 ; 13 Wen- 
dell, 605; Cook v. Mix, 11 Conn. 432. 

With regard to the quality of goods sold, the seller is bound 
to answer where he has made fraudulent representations con- 
cerning them, which amounts to a warranty in law. Seixas v. 
Wood, 2 Caines’s R. 48. In the English cases, where the right 
to defend or to recover back money paid under contracts has 
been denied, it is conceded that the vendee may sue on the 
warranty or for the deceit. The leading case of Hunt v. Silk, 
5 East, 449. 

In Alabama the rule has been established, under their statute, 
that, where “ fraud enters into. the transaction, it is competent 
for the defendant, on proof of it, to show a defect in the con- 
sideration in diminution of damages.” And that, “ wherever 
a defendant can maintain a cross action for damages, on ac- 
count of a defect in personal property purchased by him, or for 
a non-compliance by the plaintiff with his part of the contract, 
the former may, in defence to an action upon his note, made in 
consequence of such purchase or contract, claim a deduction 
corresponding with the injury sustained.” Peden v. Moore, 1 
Stewart & Porter, 71; 3 Stewart, 98. 

In the case of Peden v. Moore, the court below refused to 
instruct the jury, that, if they believed that the consideration 
of the note had failed to the full amount, except what had been 
paid, they should give a verdict for the defendant; and ruled 
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that, unless a total failure of consideration was proved, they 
should find for the plaintiff. The decision was reversed, and 
the rule established, that a partial failure of consideration was 
admissible in defence. See, also, Barrett v. Stanton and Pollard, 
2 Alabama, 181. The case of Peden and Moore, it is submit- 
ted, must rule this. 

The defendant Withers, in an action against Newsom, on 
proof of the facts stated, would be entitled to recover damages 
for the fraud practised. Such a suit may be maintained with- 
out any offer to return the goods sold. Fielder v. Starkin, 1 H. 
Bl. 17; Patteshall v. Tranter, 3 Adolph. & Ellis, 106 ; Caswell 
». Coare, 1 Taunt. 566; 2 Kent’s Com. 480, note. 

In an action by payee against the maker of a note, it is com- 
petent for the maker, in reduction of damages, to prove that 
the sale was effected by means of false representations on the 
part of the payee, although the chattel has not been returned 
or tendered to him. Harrington v. Stratton, 22 Pick. 510; 
Parish v. Stone, 14 Pick. 198; McAllister v. Reab, 4 Wendell, 
483; Spalding v. Vandercock, 2 Wendell, 431; Burton v. 
Stewart, 3 Wendell, 236; Miller v. Smith, 1 Mason, 437. 

It is stated by Chief Justice Mansfield, in 1 Taunton, that 
the rule which allows fraud or breach of warranty to be given 
in evidence in mitigation of damages, arises from the desire to 
avoid circuity of action. Under the statute of Alabama, and 
the rule established in Peden v. Moore, the defence in this case 
is admissible a fortior?. In Mississippi, where there is a simi- 
lar statute, the same rule prevails. Harman v. Sanderson, 6 
Smedes & Marsh. 41, 42. 

The modern English cases have greatly relaxed the ancient 
rule on the subject of rescission of contracts for sales of per- 
sonal property. Poulton v. Lattimore, 9 Barn. & Cress. 269 ; 
Steward v. Coesvelt, 1 Carr. & Payne, 23; Percival v. Blake, 2 
Carr. & Payne, 514; Chitty on Contracts, 463, 743, ed. 1848. 

In the case of Parish v. Stone, 14 Pick. 198, and Harrington 
v. Stratton, 22 Pick. 516, and in Peden v. Moore, the English 
cases are reviewed, and I submit that it is clearly shown that 
the technical reasons on which the decisions were founded 
cannot be justified, and do not apply, where the authority to 
make the defence is given, as here, by the statute. If it shall 
be held that the worthlessness of the fillies sold to the defen- 
dant does not constitute a total failure of consideration, because 
they were, or might have been, of value, for the plough or 
otherwise, to the vendor, and it shall also be held that the 
excuse offered by the vendee for his failure to return is in- 
sufficient, he is still entitled to an abatement. Beecker and 
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Beecker v. Vrooman, 13 Johns. 302, 303, and cases cited ; 
Lewis v. Cosgrave, 2 Taunt. 2, 3. In this case the court held, 
that, ‘‘as it was clearly a fraud, and a man cannot recover the 
price of goods sold under a fraud, a new trial should be grant- 
ed.” Any defence which in England may be made in assump- 
sit for the price of the goods sold may be made in Alabama, 
under her statute, in a suit on a sealed bill, for the purchase- 
money. 

The utmost effect, therefore, which can be given to the 
failure to offer to return is, that the defendant cannot rescind 
the contract in doto, avoid the payment of the note in suit, and 
recover back the money paid, if the property be of any value. 
But he is entitled to such abatement in mitigation of damages, 
if sued in assumpsit, or by virtue of his special plea, if sued in 
debt, as the price exceeded the fair value of the goods sold. 

And this conclusion entirely conforms to the principle on 
which the duty to return is founded, to put the parties, as near 
as may be, in statu quo. It avoids circuity of action, and gives 
to the plaintiff a fair value for his property, fraudulently sold at 
a price extravagantly beyond it. ‘The sum already paid would, 
without doubt, have been decided by the jury, if submitted to 
them, to be rather more than a fair price for the property sold, 
on the facts admitted in this case. 


Mr. Bayly, for the defendant in error, contended that the 
defendant ought to have returned or offered to return the prop- 
erty, and that this should have been done immediately upon 
the discovery of the fraud. 12 Wheaton, 183; 2 Kent’s Com. 
480; 1 Campbell, 190; 4 Mass. 402; 15 ib. 319. He who 
would rescind a contract must put the other party in as good a 
situation as he was before; otherwise he cannot do it. Chitty 
on Contr. 276; Hunt v. Silk, 5 East, 449; Conner v. Hender- 
son, 15 Mass. 314. 

Many other authorities might be added to the same effect, 
but, on a subject on which the cases are so numerous and so 
entirely uniform, it will be sufficient to give a reference to a 
few of them, without citing them at large. See Pulsifer v. 
Hotchkiss, 12 Conn. 234; Masson v. Bovet, 1 Denio, 69 ; 
Coolidge v. Brigham, 1 Metcalf, 547; People v. Niagara C. P., 
12 Wendell, 246; Barnett v. Stanton, 2 Alabama, 181, 195; 
Minor v. Kelly, 5 Monroe, 272. 

Moreover, this ought not to have been a plea in bar of the 
whole action. The question what the fillies were worth was 
one for the jury to decide. In the cases cited by the opposite 
counsel, the plea went merely to the diminution of damages, 
instead of being in bar of the whole claim. 
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Mr. Justice DANIEL delivered the opinion of the court. 

This cause, from the District Court of the United States for 
the Middle District of Alabama, is brought here under the act 
of Congress of 8th August, 1846, ch. 104. 

The plaintiff in error was sued in the court below, upon a 
single bill for the sum of $ 3,000, executed by him on the 16th 
of February, 1839, payable on the Ist of January ensuing, to 
A. B. Newsom or order, and which was assigned by Newsom 
to May, the testator of the defendant. 

What were the grounds of defence first assumed by the de- 
fendant does not appear, and it is immaterial now to inquire. 
The pleas first filed were by consent of parties withdrawn, and 
by leave of court the defendant filed a special plea, averring 
that the note sued on was given by him for a part of the price 
of two fillies purchased by him of Newsom for $ 4,000; that 
Newsom falsely and fraudulently represented to the defendant 
that these fillies were reared by himself; that they were sound 
and of a high pedigree (as is set forth in the plea); that the 
defendant, desiring to possess these fillies for their blood and 
for the turf, and induced and deceived by the false representa- 
tions of Newsom, paid him the sum of $ 1,000 in cash, and ex- 
ecuted the note in question for the residue of the purchase- 
money ; that the representations of Newsom as to the fillies hav- 
ing been reared by him, of their soundness, and of their pedi- 
gree, were all untrue, and all known to be untrue by Newsom 
at the time of the sale; that the defendant did not ascertain 
either the extent of the unsoundness of these fillies, or the false- 
hood of the pretended pedigree, until during the autumn and 
winter of the year 1839; that the said Newsom at the time of 
the sale resided, and has continued to reside, in a different 
State, and more than three hundred miles from the defendant ; 
that from the time of discovery by the defendant of the un- 
soundness of the fillies, and of the falsehood of their pedigree, 
up to the time of their death, which happened without any 
fault of the defendant or his servants, in the spring of 1840, he, 
the defendant, was willing and ready, and desirous, of returning 
the fillies to the said Newsom, but never had an opportunity 
of so doing. The plea concludes with stating, that the note or 
writing obligatory was obtained from him by Newsom by his 
false and fraudulent representations, and is therefore void ; and 
with a prayer whether defendant should be charged with the 
debt. ‘To this plea there was a demurrer by the plaintiff be- 
low, and the judgment of the court below sustaining the de- 
murrer, brought hither by writ of error, this court is called on 
to examine. 
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Although the legal principles and inquiries involved in this 
cause are to a great extent local in their character and opera- 
tion, it will be found to embrace rules, both with respect to 
pleading and to the interpretation of contracts, extending in 
some respects beyond the influence of merely local jurispru- 
dence. ‘The contract in question having been made within the 
State of Alabama, and designed to be performed within that 
State, the ler loci contractus must justly be understood as en- 
tering into and controlling the effect of its stipulations, and 
having been sued upon within the same State, the ler fori 
must, in a great degree, regulate the mode of its enforcement. 

By a statute of Alabama (see Aikin’s Digest, p. 283, $ 138), 
it is enacted, “ that, whensoever any suit is depending in any 
of the courts founded on any writing under the seal of the per- 
son to be charged therewith, it shall be lawful for the defend- 
ant or defendants therein, by a special plea, to impeach or go 
into the consideration of such bond, in the same manner as if 
the said writing had not been sealed.” By another statutory 
provision of the same State it is declared (see Aikin’s Digest, 
p. 328, $6), “that all bonds, obligations, bills single, promissory 
notes, and other writings, for the payment of money or any 
other thing, may be assigned by indorsement, whether the 
same be made payable to the order or assigns of the obligee or 
payee or not ; and the assignee may sue in his own name, and 
maintain any action which the obligee or payee might have 
maintained thereon previous to assignment, and in all actions 
to be commenced and sued upon any such assigned bond, obli- 
gation, bill single, promissory note, or other writing aforesaid, 
the defendant shall be allowed the benefit of all payments, dis- 
counts, and set-offs, made, had, or possessed against the same, 
previous to notice of the assignment, in the same manner as if 
the same had been sued and prosecuted by the obligee or payee 
therein.” By the enactment herein first cited, it is obvious 
that specialties are divested of any force or solemnity at any 
time ascribed to them by reason of their having a seal annexed, 
and are placed, with respect to all inquiries which may be in- 
stituted into the validity of their consideration, precisely upon 
the footing of parol agreements. With respect to the construc- 
tion of the second provision (¢ 6) of the statute above cited, 
the question has been suggested, whether the right conferred 
by the first enactment, to inquire into the consideration of con- 
tracts in contests between the original parties, is extended, by 
the correct meaning of the statute, to the defence allowed to 
obligors at the suit of assignees, or whether obligors in assigned 
bonds, notes, &c., are not restricted in their defence to transac- 
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tions posterior in date to the’ writing itself, and forming no 
necessary part of the original consideration, the language of the 
statute, as already quoted, being this: — “shall be allowed the 
benefit of all payments, disconnts, and set-offs, made, had, or 
possessed against the same” (i. e. against the bonds) “ previous 
to notice of assignment, in the same manner as if the same had 
been sued and prosecuted by the obligee therein.” 

In construing these provisions of the Alabama statute as 
being in pari materia, we cannot regard them as changing the 
rights of the parties arising out of the contract itself, nor as 
conferring new rights on others not inherent in such original 
obligations, but we regard them rather as securing those rights, 
except so far as they may have been legally and justly trans- 
ferred. There could be no doubt of the right to impeach the 
consideration, or the right to claim the benefit of payments, set- 
offs, or discounts, on the part of the obligor as against his 
obligee. The statute was not designed to take from the obli- 
gor any of these rights, but merely to deny to him the claim 
to discharge his obligation by payments, &c., to the original 
obligee, after he knew the obligation to have been transferred 
to another. Neither did the statute create in the assignee any 
new right varying the character of the contract itself. It con- 
ferred on him merely the rights to take by assignment, and to 
sue in his own name, — in effect, the power to acquire in the 
mode prescribed an equitable title, and to prosecute that title 
in acourt of law. Contracts at common law, to which this 
simple power of assignment is extended by statute, differ essen- 
tially from those which arise out of and are governed by the 
law merchant, or from such as are placed on the footing of the 
law merchant by express legislative enactment. We conclude, 
then, that, in a case like the present, the obligor would have 
the right to impeach the consideration for which the writing 
was given, or to show its discharge by payments or set-offs 
made or existing at any time before notice of assignment, or 
by discounts to prove either a total or partial failure of the con- 
sideration for which the writing was executed, accordingly as 
the truth of the case would warrant either defence. This in- 
terpretation of the law we consider as accordant, not only with 
the language and the rational meanins of the statute, but as 
sustained by the decisions of the . in the State whose pe- 
culiar policy we are discussing, and by decisions in other States 
upon statutes containing provisions similar to those in the stat- 
ute of Alabama. Recurring to the latter statute itself, its terms 
declare that whensoever, that is, in every case, in which suits 
shall be instituted founded on any writing under seal, the per- 
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son to be charged therewith, comprehending every and any 
person, whether he sustains a relation to an assignee or to any 
other person, may impeach the consideration of the bond or 
other writing (Aikin’s Dig., p. 233, § 138), and then proceed 
with respect to the rights and powers of the assignee to pro- 
vide, that he may sue in his own name, and may maintain any 
action which the obligee or payee might have maintained 
thereon, previous to assignment (Aikin’s Dig., p. 328, $ 6); 
he has the same rights and remedies which pertained to the 
obligee or payee, and none other. 

And first, with respect to the defence as against the assignee, 
founded on the total failure of consideration, it has been ruled 
under the statute of Alabama, in the case of Clements v. Log- 
gins, 2 Alabama, 514, that, when the payee of a note is inquired 
of by one wishing to purchase it, whether he has any defence 
against it, and answers that he has none, he does not thereby 
preclude himself from making any defence against the note 
growing out of the original transaction, of which he had no 
knowledge at the time. And it will be found that the example 
put by the court in this case (see p. 519) is one of total failure 
of consideration. Yet this defence could never be permitted 
if it is to be sought for within a narrow interpretation of the 
words payments, set-offs, and discounts, — such a one as would 
not embrace the true character of the transaction. Again, in 
the case of Wilson v. Jordan, in 3 Stewart & Porter, it is said by 
the court, on p. 98, — ‘‘ The decisions of this court have gone 
far to abolish the distinction with us between the effect of a 
partial and total failure of consideration ”’ ; and again, the court 
uses this language : — “‘ Nor do we feel the least dissatisfaction 
with our former decisions, so far as they tend to place partial 
and total failure of consideration on the same footing, instead 
of driving the parties to circuity of action.” The doctrines 
ruled by the Supreme Court of Alabama are closely coincident 
with those of the courts of other States, in the construction of 
statutes similar to that of the former State. Thus, in the case 
of Clements v. Loggins, 2 Alabama Reports, 514, as late as 1841, 
the court, by way of illustration, refer to the cases of Buckner 
v. Stubblefield, 1 Washington, 296, and of Hoomes v. Smock, 
Ibid. 390, decided by the Court of Appeals upon the Virginia 
statute, a law more restrictive in its terms than is the Alabama 
statute, as the former speaks only of just discounts against the 
obligee, being silent as to payment and set-off, (see 3 Stat. at 
Large, 379; 4 ib. 275; 6 ib. 87; 12 ib. 358, and Acts of 1795, 
and of January, 1820,) and both the cases thus referred to are 
instances of entire want of consideration, the writings assigned 
having been void ab initio. 
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It seems proper in this place to advert to an opinion of the 
Supreme Court of Virginia, in one of the earlier cases before 
them under the statute, with respect to any change which that 
statute might have been supposed to produce in the relative 
situations of parties to contracts made assignable thereby. In 
the case of Norton ». Rose, in 1796, reported in 2 Washington, 
the law (on page 248) is thus expounded by Roane, Justice, with 
the concurrence of the whole court: —“It was not intended 
to abridge the rights of the obligor, or to enlarge those of the 
assignee beyond that of suing in his own name; and since it 
is clear that, prior to this law, an original equity attached to the 
bond followed it into the hands of the assignee, this law does 
not expressly, nor by implication, destroy that principle. ” ‘The 
same doctrine was ruled in Pennsylvania, as early as the year 
1776, in the case of Wheeler v. Hughes, reported in 1 Dallas, 
27. In Pennsylvania, bonds, bills, and promissory notes were 
by act of Assembly made assignable, as promissory notes in 
England under the 3d and 4th of Anne, but as the statute of 
Pennsylvania omitted to declare that those writings ‘“ should be 
placed upon the footing of bills of exchange,” it was therefore 
decided that the assignee of such writing stood in the same 
place as his obligee or payee, so as to let in every defalcation 
which the obligor had against him before notice of the assign- 
ment, and that the only intent of the act of Assembly was to 
enable the assignee to sue in his own name, and to prevent the 
obligee from releasing after notice of assignment. This doc- 
trine has been frequently reaffirmed in the same State, as will 
be seen in 2 Dall. 45; 6 Serg. & Rawle, 175, and 16 ib. 20. 

Turning next to a class of cases founded on what has been 
denominated the partial failure of consideration, although in- 
volving bad faith, breach of warranty, false and deceitful war- 
ranties, false representations in the procuring of contracts, such 
as might in particular aspects extend to the entire rescission 
of contracts, it will be seen that the Supreme Court of Alabama 
have, in the construction of their statute, ruled that a defence 
founded on either or on all of the facts here enumerated shall 
be admissible in diminution of damages. And in allowing this 
mode of defence, which seems to fall more strictly within the 
import of the terms sef-offs and discounts than objections 
aimed at the total abrogation of contracts can do, the courts of 
Alabama have acted in accordance with those of other States in 
construing statutes similar to their own, consistently, too, with 
the principles of reason and justice adopted by modern tribunals 
when acting apart from statutory provisions. The case of 
Moorehead v. Gayle, reported in 2 Stewart & Porter, 224, was 
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an action by the assignee against the maker of a promissory 
note, given for the price of a slave warranted sound. The de- 
fence set up was the unsoundness of the slave at the time of 
the contract, as evinced by his early death and by other cir- 
cumstances. The court in this case say, that, if it had been 
necessary to offer to return the slave to permit this defence, yet 
by the early and sudden death of the slave the vendee would, 
under the circumstances, have been excused from making the 
offer ; and in considering the right of the vendee to avail him- 
self of the defence, either of a total or partial failure of consid- 
eration, the court are led to compare the principle enunciated in 
the case of Thornton v. Wynn, in 12 Wheaton, 183, with the 
doctrine as laid down in the State of Alabama under her laws, 
and with respect to the rule of Thornton v. Wynn remark as 
follows : — “It was the most rigid that has anywhere prevailed 
against relief by way of defence to the action at law. It was 
doubtless adopted as a part of the system which has been ex- 
ploded in this State and in many States of the Union, as well 
as in several of the English courts, that a partial failure of con- 
sideration is not a defence to an action at law, brought to re- 
cover the price of the article sold, but that in such cases the 
vendee must resort to his cross action, which remedy, on ac- 
count of its dilatory nature and circuitous form, is by this court 
and many others of high authority deemed inconsistent with 
justice, and the more correct rules of modern practice.” 

The earlier case of Peden v. Moore, reported in 1 Stewart & 
Porter, 71, furnishes a still more full exposition, by the Su- 
preme Court of Alabama, of the rules of decision deducible from 
the law of that State. The action in Peden v. Moore was 
brought to recover the amount of a promissory note. The de- 
fence pleaded was failure of consideration, payment, and set-off ; 
— whether total or partial failure of consideration does not ap- 
pear in the form of the pleading, and it would seem that, so far 
as the form of pleading was involved, the fact of the failure be- 
ing total or partial was deemed immaterial by the courts, and 
was a question of proof, inasmuch as the court below regarded 
as allowable, and even as indispensable, proof of total failure, 
whilst the Supreme Court decided that proof of partial failure 
was admissible, and that the exclusion of such proof in that 
case was error in the inferior court. The defendant below 
moved the court to instruct the jury, that, if they believed the 
consideration had failed, except to the amount which had been 
paid, they should find a verdict for the defendant. This the 
court refused, but instructed the jury, that, unless a total fail- 
ure of consideration was proved, they should find a verdict for 
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the plaintiff. In reviewing the opinion of the court below, the 
Supreme Court of Alabama say,— ‘It is our policy to avoid 
circuity of action, that litigation may be stopped in the germ, 
before it is permitted to put forth its branches. This idea is 
most strikingly illustrated by our statutes providing for arbitra- 
tion and set-off, as well as by the decisions of our courts. 
Now, to permit a defendant to allege in diminution of a sum 
sought to be recovered by breach of his contract, that the con- 
sideration which induced the contract on his part has partially 
failed, would have the effect of making one action subserve the 
purpose of two, and upon the score of convenience it must be 
unimportant to the plaintiff whether his recovery is diminished, 
or whether, after having recovered the entire sum, he is com- 
pelled to refund a portion of it; or, if important, the impor- 
tance would consist in ending litigation, and avoiding the costs 
of the defendant’s action. And surely it would be more com- 
patible with justice, to permit a party to retain that which er 
equo et bono cannot be demanded of him, and which by law he 
may recover back; and more especially, when none of the great 
principles of right or the landmarks of property would be dis- 
turbed. Perhaps it may be said, that the inquiry is too com- 
plex for the determination of an ordinary jury. Notso. There 
would be no more difficulty in ascertaining the sum to be de- 
ducted from the defendant’s indebtedness, than in admeasur- 
ing the quantum of the damages sustained in an action for a false 
warranty, or foradeceit. In either case, the jury will naturally 
inquire the sum which was agreed to be paid, and to what ex- 
tent the consideration is deficient ; so that the obstacles to the 
achievement of justice will not be greater in the one instance 
than in the other. We are entirely aware of the decisions 
which inhibit the defence even of a total failure where there is 
a warranty on which the defendant may have his remedy. 
These decisions doubtless proceed upon the principle, that the 
warranty is a subsisting contract, and the damages sustained by 
its breach unliquidated. We consider them, however, so far 
shaken, if not overruled, as to leave the question open for ex- 
amination. Upon authority, both in point of respectability and 
numbers, it is clearly provable that, where fraud enters into the 
transaction, it is competent for the defendant, upon proof of it, 
to show a defect in the consideration in diminution of dam- 
ages. This qualified admission of the defence originated from 
the rule, that fraud avoids the contract ab initio. In point of 
justice, we can discover no sufficient reason for permitting the 
defence to be set up where there is a fraud in the transaction, 
and in denying it when there is a false warranty unaccompa- 
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nied by fraud. In either case, it is the duty of the jury to 
graduate the plaintiff’s recovery by the injury which the de- 
fendant has sustained; for the old common-law notion, that 
fraud so vitiated every contract which partook of it as not to 
allow of a recovery, though it but partially impaired the benefit 
which the defendant expected to derive, has been exploded ; 
more recent authority only allowing it to go in reduction of 
damages. The cases of Poulton v. Lattimore, 9 Barn. & Cress. 
259, of Germaine v. Burton, 4 Starkie, 32, and Miller v. Smith, 
1 Mason, 437, are cases in which the defendant had the plain- 
tiff’s warranty, yet this circumstance is not considered by the 
courts which decided them as interposing an obstacle to the 
defence!’’ The court, in conclusion, with respect to this de- 
fence, remark, — “ Believing, therefore, that the greater benefit 
would result from its toleration, we are of opinion, that wher- 
ever a defendant can maintain a cross action for damages on 
account of a defect in personal property purchased by him, or 
of a noncompliance by the plaintiff with his part of the contract, 
he may, in defence to an action upon his note made in conse- 
quence of such purchase or contract, claim a deduction corre- 
sponding with the injury he has sustained.” 

These copious extracts from the opinions of the Supreme 
’ Court of Alabama are thought to be warranted, not only on ac- 
count of the intrinsic force of the reasoning they contain, but 
still more so, perhaps, from the fact that they present the best 
and most authoritative interpretation of the statutes they are 
meant to expound, as well as of the policy in which those stat- 
utes have had their origin. But beyond the influence and effect 
of these decisions as expositions of local law, they may be regard- 
ed as coincident with the doctrines promulged by the highest tri- 
bunals of a portion at least of the States of the Union, and as 
not conflicting, in principle at least, with some of the later 
opinions of the English bench. By the earlier English decis- 
ions the following principles appear to have been inflexibly 
ruled, viz.: —'That whenever a contract was tainted by fraud, 
it never could, if this were shown, be made the foundation of a 
recovery to any extent, but must be set aside im toto. That in 
all instances wherein a party was injured either by a partial 
failure of consideration for the contract, or by the non-fulfil- 
ment of the contract, or of a warranty, the person so injured 
could not defend himself, in an action on the contract, by prov- 
ing these facts, but could find redress only in a cross action 
against the plaintiff. These rules of the common-law courts 
appear to have yielded materially to the influence of common 
sense and common convenience. An example of this may be 
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perceived in the permission given in cases where a recovery is 
sought upon the principle of quantum meruit, to set up as a 
defence that the plaintiff has unfairly, or injuriously, or imper- 
fectly fulfilled his obligations towards the defendant, and that 
he should in such cases recover so far only as he could prove a 
meritorious performance ; admitting, in these instances at least, 
the defence founded on discount or on a partial failure of con- 
sideration, or a dishonest performance. See the cases of Basten 
v. Butter, 7 East, 479; of Farnsworth v. Garrard, 1 Camp. 38; 
of Denew v. Daverell, 3 Camp. 451; of Poulton v. Lattimore, 
9 Barn. & Cress. 259. In the case of King v. Boston, 7 East, 
481, on a note, the plaintiff had sold a horse to the defendant, 
warranted sound, for twelve guineas, of which the defendant 
had paid three. In fact, the horse was not sound, and, the de- 
fendant refusing to pay more, this action was brought for the 
value of the horse to recover the difference. It was proved 
that the horse at the time of the sale was not worth more than 
£1 11s. 6d., and that the defendant had sold him for £1 10s. 
Lord Kenyon held that the plaintiff could only recover the val- 
ue, and more having been paid him by the defendant, he non- 
suited the plaintiff. Caswell v. Coare, 1 Taunton, 566, was an 
action upon a warranty of a horse. It was ruled in this case, 
that, if the horse is not returned, the measure of damage is the 
difference between his true value and the price given, which 
may be shown. Indeed, the ground on which the English 
judges have restricted this species of defence to cases of quan- 
tum meruit implies the admission, that there is nothing in the 
character of the defence itself, with respect to express undertak- 
ings, that is inconsistent with justice or with the true obliga- 
tions and duties of the contracting parties. The objection is this, 
— that if in suits on contracts for specific undertakings, and for 
stipulated compensation, the defendant could, under the gen- 
eral issue, be let in to show either failure of consideration or 
non-performance, the plea not disclosing either ground, would 
effect a surprise upon the plaintiff; but that where, as on a 
quantum meruit, the plaintiff was to show a meritorious cause 
of recovery, he must come prepared to encounter any and all 
objections in conflict with the position he assumes and must 
maintain. With all the respect due to the learned men by 
whom this distinction is made, it may be permitted to doubt 
whether it is not perhaps more apparent and technical than 
real; for it may be asked, whether, in cases of contracts for 
specific performances and for stipulated equivalents, the plain- 
tiff is not equally bound to prove an honest performance, — such 
a one as comes up to the equivalent promised by the defend- 
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ant? Indeed, it would seem, so far as danger of surprise is to 
be apprehended, that where the rights and duties of parties 
were set forth in the contract, and in the pleadings founded 
upon the contract, there would be less danger of surprise than 
there possibly could be in instances where the forms of pro- 
ceeding indicated neither, but where every thing was left open 
to contest at the trial. 

The remarks of some of the English judges appear to be pe- 
culiarly applicable to this view of the subject. Lawrence, J., 
in Basten v. Butter, 7 East, 484, speaking of the distinction at- 
tempted between a quantum merutt and other forms of action, 
says, —‘‘ The rule laid down by Mr. Justice Buller may be a 
good one, if the plaintiff has had no notice of the kind of de- 
fence intended to be set up against his demand. But even 
there, if the plaintiff have previous notice that the defendant 
means to dispute the goodness or value of the work done, I 
think the defendant ought to be let in to his defence. For, 
after all, considering the matter fairly, if the work stipulated 
for at a certain price were not properly executed, the plaintiff 
would not have done that which he would have engaged to do ; 
the doing of which would be the consideration for the defend- 
ant’s promise to pay, and the foundation on which his claim to 
the price stipulated for would rest; and therefore, especially if 
he should have notice that the defendant resists payment on 
that ground, he ought to come prepared with proof that the 
work was properly done.” And Le Blanc, Justice, remarked, 
— “I think that in either case the plaintiff must be prepared to 
show that his work was properly done, if that be disputed, in 
order to prove that he is entitled to his reward; otherwise, he 
has not performed that which he undertook to do, and the con- 
sideration fails. And I think it is competent to the defendant 
to enter into such a defence, as well where the agreement is to 
do the work for such a sum, as where it is general to do such 
work. Ifa man contracted with another to build him a house 
for a certain sum, it surely would not be sufficient for the plain- 
tiff to show that he had put together such a quantity of brick 
and timber in the shape of a house, if it could be shown that it 
fell down the next day; but that he had done the stipulated 
work according to his contract. And it is open to the defend- 
ant to prove that it was executed in such a manner as to be of 
no value at all to him, or not to be of the value claimed.” 

It would seem, then, to be fairly deducible from the reasoning 
of the English judges, from the case of Basten v. Butter, in 7 
East, decided in 1806, to that of Poulton v. Lattimore, 9 Barn. 


é& Cress., ruled in 1829, that this defence would by those 
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judges themselves be deemed permissible, whenever it could be 
alleged without danger of surprise, and consistently with safety 
to the real rights of the parties; and it appears to be a deduc- 
tion equally regular, that, where notice of the defence was given, 
either by pleading or by any other effectual proceeding, neither 
surprise nor any other invasion of the rights of the parties could 
occur, or be reasonably apprehended. But however the rule 
laid down by the courts in England should be understood, it 
has repeatedly been decided by learned and able judges in our 
own country, when acting, too, not in virtue of a statutory 
license or provision, but upon the principles of justice and con- 
venience, and with the view of preventing litigation and ex- 
pense, that where fraud has occurred in obtaining ‘or in the 
performance of contracts, or where there has been a failure of 
consideration, total or partial, or a breach of warranty, fraudu- 
lent or otherwise, all or any of these facts may be relied on in 
defence by a party, when sued upon such contracts; and that 
he shall not be driven to assert them either for protection, or as 
a ground for compensation in a cross action. Thus, in the case 
of Runyan v. Nichols, 11 Johns. 547, the Supreme Court of 
New York decide, that, in an action upon an attorney’s bill, the 
defendant might give evidence of neglect of duty on the part 
of the plaintiff, if this defence was set up by plea, or after a 
notice to the same effect given to the plaintiff before the trial. 
In Beecker v. Vrooman, 13 Johns. 302, it was decided by the 
same court, that, in an‘action for the price of a chattel, the de- 
fendant may prove a deceit in the sale, and that the chattel 
was of no value, and thus defeat the plaintiff’s action ; or, if 
the defect produce merely a partial diminution of the value, he 
may show that in mitigation of damages. In the case of Sill 
v. Rood, 15 Johns. 230, which was an action on a promissory 
note given for the price of a chattel, the defendant was allowed, 
under the general issue, to show deceit in the sale. And it 
was holden further, that a promissory note given for the price 
of a chattel represented to be valuable, when in truth it was of 
no value, is without consideration and void. In the case of 
Grant v. Button, 14 Johns. 377, the suit was for the price of 
work and labor, and it was ruled that the defendant, in order to 
reduce the amount of the plaintiffs claim, might show that the 
work was not done faithfully and in a workmanlike manner. 
This, too, was the case of a contract for an agreed price. In 
Spalding v. Vandercook, 2 Wendell, 432, Chief Justice Savage, 
in delivering the opinion of the court says, — “ In Beecker v. 
Vrooman, 13 Johns. 302, it is settled that deceit in a sale of a 
chattel may be shown in bar or in mitigation. The doctrine 
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of the cases just cited, deduced from principles of justice and 
from the beneficial purpose of preventing circuity of action, 
would seem to apply with decisive influence to subjects falling 
within the range of a polity, by which those doctrines were 
peculiarly and authoritatively commended. We cannot doubt, 
therefore, after a full examination of the questions on this rec- 
ord, that, under the provisions of the statute of Alabama pleaded 
in this case, the plaintiff in error had the right to rely in his 
defence, either upon a fraud practised on him in the formation 
of his contract, or on a false or fraudulent warranty, or on a 
total or partial failure of the consideration on which the con- 
tract was entered into by him, or on any payments, discounts, 
or set-offs, in the language of the statute, ‘‘ made, had, or pos- 
sessed by him,” provided that the three last grounds of defence 
shall have come into existence, and been justly belonging to 
the plaintiff in error, before he had notice of the assignment of 
his obligation. 

A doubt has been suggested as to the power of the plaintiff 
in error to defend himself, by reason either of fraud or of fail- 
ure of consideration, —a doubt arising, not from any want of 
verity of the facts in either of those averments, but from the 
form of the pleadings in the cause. ‘Thus it is said, that, if he 
designed to avoid the contract for fraud, he should have averred 
his disclaimer immediately on a discovery of the fraud, and his 
proffer to restore the property to the defendant in error, which 
it is thought the plea has not done. Secondly, it has been sup- 
posed that, if a diminution of the price alone was intended, the 
plea should not have concluded with averring that the writing 
was procurred by false and fraudulent representations, and was 
therefore void; or with a general prayer for judgment whether 
the defendant below should be charged, &c. With respect to 
pleas in bar, it may be premised, that they are never construed 
with the severity which is applied in testing pleas that are 
merely dilatory. If, by rational intendment, they meet the 
cause of action, or, in the quaint phrase of the old writers, they 
are certain to a general intent, they are deemed sufficient. If 
their structure merely, and not their substance, is to be assailed, 
this must be done by a special demurrer; a proceeding by no 
means favored, as it has rarely any real relation to the merits 
of the controversy. The averments in this plea with respect 
to the readiness to return the property are these : — First, that 
the defendant below resided at a greater distance than three 
hundred miles from the plaintiff, and in a different State. 
Secondly, that, from the time at which the defendant below 
discovered the unsoundness of the fillies, and the falsehood of 
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their pedigree, he was ready and willing, and desirous, to return 
them, and would have returned them to the plaintiff, if he had 
had an opportunity of so doing, which he had not. The law 
requires of no man that which is unreasonable or impracticable. 
Ler neminem cogit ad vana seu impossibilia. In this case, the 
defendant below avers his want of power to rid himself of that 
which he also avers had been fraudulently imposed upon him, 
and the plaintiff by his demurrer admits the fact, and the char- 
acter of the fact, as set out in the plea. But it has been said, 
that the defendant below might have tendered a return of the 
property by notice through the post-office, and was therefore 
bound to do so. It may be inquired, whether this position does 
not involve a petitio principtt. Does not the averment of ab- 
solute destitution of the power to return the property imply the 
absence of all the means leading to that measure, and carry 
with it the necessary inference of ignorance of the locality of 
the plaintiff, or of his post-oflice? A letter directed to the State 
of Tennessee, generally, or to some place more than three hun- 
dred miles from the defendant below, and in a different State, 
might, and probably would, have been as unavailable for any 
practical purpose as a letter addressed to the State of New 
Hampshire. ‘The plaintiff in error has averred his inability to 
return the property, and the defendant in error admits the truth 
of the averment. But the objection to this issue in law is 
properly applicable only to that aspect of the case which places 
the rights of the plaintiff below exclusively on the ground of a 
total rescission of the contract. If the purchaser chose to re- 
tain the property, and either to sue upon the warranty of pedi- 
gree and soundness, or to defend himself upon the ground of 
difference between the true and the pretended value of the 
property, he was bound neither to give immediate notice, nor 
to tender a return of the property ; he would be permitted to 
discount the difference between the real and the simulated 
value. But here the difficulty already mentioned is suggested, 
namely, that this defence is inconsistent with the conclusion 
of the plea, which says, “and said defendant saith, that the 
said sealed note or writing obligatory was obtained from him 
by the said Newsom, by false and fraudulent representations as 
aforesaid, and is therefore fraudulent and void in law, wherefore 
said defendant prays judgment whether he ought to be charged 
with said debt,” &c. This conclusion is said to call for an 
entire rescission of the contract, as founded in fraud, and cannot 
be reconciled with the facts previously stated as constituting a 
cause for partial relief. 

We have already said, that pleas in bar are to receive, if not 
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a liberal, certainly not a narrow and merely technical construc- 
tion; and we will further observe, that, if the difficulty sug- 
gested be sound, there never could be a defence in mitigation 
of damages, where there should be alleged fraud in the incep- 
tion of the contract, or where there should be a false or deceit- 
ful warranty, however willing the defendant might be to accept 
the difference between the real and the pretended value, and 
however circumstances might place it beyond his power to re- 
turn the property. The injured party would in all cases be 
driven to repudiate the whole contract, or to go without com- 
pensation. ‘This course, however, we have seen, is in contra- 
vention of the current of decisions which admit of the defence 
in mitigation of damages. But pleas in bar are always con- 
strued according to their entire subject-matter, and will be sus- 
tained accordingly, as taken altogether, and will not be deter- 
mined by a disjoining of their members, or by laying stress on 
what may be immaterial. It seems, moreover, that the prayer 
for judgment, or conclusion of such pleas, is not considered as 
essential to their validity. Thus it is stated by Chitty, Vol. I. 
p. 558, speaking of pleas in bar, “that this prayer, before the 
recent rule,” (alluding to the rules of pleading adopted in Eng- 
land in the 4th of William IV.,) “ought properly to have corre- 
sponded with, and been founded upon, the commencement of the 
plea, and the effect of the matter contained in the body of it ” ; 
but, continues this author, ‘‘as the court would ez officio give 
judgment in favor of the defendant according to the substance 
of the plea, without reference to the conclusion, an error with 
regard to the prayer of judgment in the concluding part of the 
plea was not material, except in the case of a plea in abate- 
ment.” In the case of The King v. Shakespeare, 10 East, 87, 
upon a demurrer to a plea in abatement, Lord Ellenborough 
said, — ‘“‘ Praying judgment of the indictment means no more 
than praying judgment on the indictment: and if this were the 
case of a plea in bar, the court would give that judgment which, 
upon the whole record, appeared to be the proper judgment, 
though not prayed for by the party. But in abatement the 
court will give no other than the proper judgment prayed for 
by the party, and without the defendant prays a particular and 
proper judgment in abatement, the court are not bound to give 
the proper judgment upon the whole record, as they would be 
in the case of pleas in bar.” In Attwood v. Davis, 1 Barn. & 
Ald. 173, it is said by Bayley, Justice, that “ there is a distinc- 
tion between a plea in bar and a plea in abatement ; in the 
former, the party may have a right judgment upon a wrong 
prayer, but not in the latter.” In the case of Rowles v. Lusty, 
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4 Bingham, 428, upon a writ of entry, it was ruled, that the 
prayer for judgment for the messuages and land in the count did 
not vitiate the plea, notwithstanding the commencement of the 
plea applied only to the messuages and parcel of the land. And 
in this last case, The King v. Shakespeare and Attwood v. 
Davis are cited as authority. 

But again, (and this appears to give a conclusive answer to 
any objection to the admission here of proofs in diminution of 
damages, ) if we must treat this case according to the strictest 
rules of pleading, it might be said that the plea averring the 
note to have been obtained by fraud, which is admitted by the 
demurrer, would be sufficient to entitle the defendant below to 
a judgment on a declaration counting merely on the note, with- 
out regard to the question of total or partial rescission of the 
original contract. And then, if the plaintiff could be entitled 
to recover at all, it must be on a count on the original contract, 
or on a quantum valebat for the thing sold. And this would 
open the entire range of inquiry as to the character of the con- 
tract, and as to what in truth constituted the quantum valebat 
on which, if on any thing, the plaintiff could found himself. 

Upon this branch of the case, we think the matter averred 
in the special plea of the defendant below was legitimately 
pleaded under the statute, and with sufficient certainty and 
pertinence to authorize a defence on the grounds of a false 
and deceitful warranty, or of a partial failure of consideration, 
and that he should have been let in to sustain, if he could, 
such a defence before the jury. We therefore consider the 
judgment of the District Court to be erroneous, and do adjudge 
that the same be reversed, and that this cause be remanded to 
that court, with instructions to cause an issue to be made up 
on the special plea filed by the defendant below, under the 
statute of Alabama, and a venire facias to be awarded to try 
that issue. 





Mr. Justice NELSON dissented. (See Appendix.) 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Alabama, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court, with instructions to cause an issue to be 
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made upon the special plea filed by the defendant below, under 
the statute of Alabama, and to award a venire facias de novo 
to try that issue. 





Hiram Benner, Joseph B. Browne, anp Satispury Hatey, As- 
SIGNEES OF Exeazer P. Hunt, Apretiants, v. JosepH Y. Porter. 


Whilst Florida was a Territory, Congress established courts there, in which cases 
appropriate to Federal and State jurisdictions were tried indiscriminately. 

Florida was admitted into the Union as a State, on the 3d of March, 1845. 

The constitution of the State provided, that all ofticers, civil and military, then hold- 
ing their offices under the authority of the United States, should continue to hold 
them until superseded under the State constitution. 

But this article did not continue the existence of courts which had been created, as 
part of the Territorial government, by Congress. 

In 1845, the Legislature of the State passed an act for the transfer from the Terri- 
torial to the State courts of all cases except those cognizable by the Federal 
courts; and, in 1847, Congress provided for the transfer of these to the Federal 
courts. 

Therefore, where the Territorial court took cognizance, in 1846, of a case of libel, it 
acted without any jurisdiction. 

The case of Hunt v. Palao, 4 Howard, 589, commented on and explained. 


Tis was an appeal from the District Court of the United 
States for Florida. 

It originated in the Superior Court for the Southern District 
of Florida, in March, 1846, and was transferred to the United 
States District Court for Florida on the 14th of May, 1847. 

On the 24th of March, 1846, Joseph Y. Porter filed a libel 
in admiralty against the appellants, in the Superior Court for 
the Southern District of the Territory of Florida, for the pro- 
ceeds of the sloop Texas, charging that he had furnished sup- 
plies and stores to the master, at the port of Key West, whilst 
the vessel was engaged in the business of wrecking. 

On the 22d of May, 1846, the Superior Court gave judgment 
for the libellant, for the sum of $ 1,223.02. 

On the 14th of May, 1847, the cause was transferred to the 
District Court of the United States, and an appeal prayed by 
the defendants to this court. 

Upon this appeal the case came up. 


It was argued by Mr. Westcott and Mr. Gilpin, for the ap- 
pellants, and by Mr. Jones, for the appellee. 


The counsel for the appellants made three points, of which 
it is only necessary to notice the first, as the decision of the 
court turned upon it. 
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I. The first reason assigned for a reversal of this decree is 
that the Territorial court, established and organized in and for 
the Southern District of Florida, by the act of Congress of 
1828, so far as it respects its jurisdiction of cases of Federal 
character, was abolished by the admission of Florida as a State, 
on the 3d of March, 1845. Congress could not, under the Con- 
stitution, continue such court after Florida became a State. 
The Federal courts in a State must be established and organ- 
ized under and in conformity to the Constitution. They must 
be constitutional courts. The Territorial courts were not es- 
tablished under the provisions of the Federal Constitution re- 
lating to the judicial system. The Territorial judges were 
appointed for four years. The judges of the constitutional 
Federal courts in the States held their offices during good be- 
haviour. This court has decided the question. (American 
Insurance Company v. Canter, 1 Peters, 511; Hunt v. Palao, 4 
Howard, 589. ) 

No Territorial statute was in force in 1845, investing any 
tribunal with admiralty jurisdiction. The act referred to in 
the case in 1 Peters had long been repealed, and Congress 
had exercised its right of legislation on that subject. The libel 
was filed in the court as a Federal court, and under the general 
law of admiralty. Neither the convention of the people of 
Florida that formed the State constitution, nor the Legislature 
of the State, possessed any power to provide for the continu- 
ance of the Territoral courts, as Federal courts, nor to inter- 
fere with cases exclusively of Federal jurisdiction, in any wise. 
No provision of the State constitution, or of any act of the 
State Legislature, could in any degree affect such cases, even 
as to their transfer to the Federal court organized after the 
State government went into operation. The State Legislature 
avoided such interference as to the transfer of the papers of 
“eases of Federal character and jurisdiction.” (State Act of 
July, 1845, $$ 8, 11, 12, 18, and 14; Thompson’s Digest, pp. 
53, 54, &c.) 

The continuance of the Territorial courts as Federal courts, 
after the Territorial government ceased to exist, was incom- 
patible with the Federal Constitution. Those provisions of 
the Federal Constitution having reference to the Federal ju- 
diciary in the States, then became of force. Even the consent 
of a State could not justify a departure from the Constitution. 

It has elsewhere been contended, that the act of Congress of 
the 3d of March, 1845, admitting Florida as a State, and the 
supplementary act of the same day, for the establishment of a 
Federal District Court (with Circuit jurisdiction) for the whole 
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State, did not, ex vi termini, operate as a repeal of the acts es- 
tablishing the Territorial courts, and annihilate those Territorial 
courts, as Federal courts ; but that such abolition of the Terri 
torial courts then in existence was only effected when the con- 
stitutional Federal courts in the State were fully organized. 
This is the true question in this case, and is fairly stated. We 
contend that the Territorial courts, as Federal courts, were abol- 
ished the moment Florida was admitted as a State. The State 
constitution continued them as State courts only. It borrowed 
them from the Territorial organization, temporarily, till the 
permanent State courts should be organized by the Legislature, 
and the State judges elected, and all the authority of the Ter- 
ritorial judges to act a day after the admission of Florida as a 
State was derived from the State constitution, and from that 
alone. 

In this case the suit was instituted, and the decree appealed 
from was made, after the State courts were organized, and after 
the State Circuit Judge for the Southern District of Florida 
had been chosen, and the State court there fully organized and 
in operation. The jurisdiction exercised by the Territorial 
judge was as a Federal court, in a case of exclusive Federal 
jurisdiction and character, and upon the ground that the Terri- 
torial court, as a Federal court, was not abolished until the 
term of four years, for which the judge had been appointed, had 
expired, or until he was superseded by the appointment of an- 
other Federal judge, to whom the jurisdiction of the Territorial 
court, of a Federal character, had been legally assigned by act 
of Congress. A law officer of the United States, in 1845, wrote 
an elaborate opinion in favor of the right of the Territorial 
judges to continue to try and decide cases of Federal character 
and jurisdiction. It was published in the newspapers, and is to 
be found in the Daily Union of the 5th of May, 1845, No. 4, Vol. 
[., which is in court for the use of the counsel for the appellee, 
if he desires to use it. The United States treasury officers con- 
tinued to pay the salaries of the Territorial judicial officers of 
Federal appointment, it is believed, till the State Federal courts 
were organized. The printed opinion of the former Solicitor 
of the Treasury, referred to, will be allowed to pass for what it 
is worth, without any comment, unless the counsel for the ap- 
pellee urges it as entitled to consideration. Nor is it deemed 
necessary to discuss the question whether an illegal payment 
of salaries of judges by the treasury can revive and continue 
courts that are by the law of the land defunct, and the exist- 
ence of which would be inconsistent with the Constitution. It 
has been said, the course pursued has been sanctioned by Con- 
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gress, in the appropriation acts of 1845 and 1846; but it is sub- 
mitted that the allegation is not sustained by a reference to 
the acts ; and, besides, as before argued, the power of Congress 
to continue the Territorial courts, as Federal courts, in the 
State, is denied. But so far from Congress intending to allow 
or sanction the continuance of these Territorial courts as Fed- 
eral courts, after the 3d of March, 1845, and so far from its 
having passed any law confirming the acts of the judges, by 
the act of the 22d of February, 1847, ch. 17, the question now 
presented is expressly reserved for the decision of this court. 
(See section 8 of said act, Pamph. Laws of 1847, p. 24, ch. 17.) 

It has been suggested, that, if the arguments just urged are 
correct, this court will dismiss the appeal in this case without 
reversing the decree, upon the ground that the proceedings re- 
cited in the record were not the-acts of a court, were not ju- 
dicial proceedings, but acts of naked, unwarranted usurpation, 
utterly null and void, and that no appeal can lie from the de- 
cree, as the decree of a judicial tribunal. The suggestion is not 
deemed to be of very great importance. The decision of this 
court without a technical reversal of the decree made below, 
but declaring it to be a nullity for the reason stated, will be all- 
sufficient for appellants, and we are careless as to the disposition 
of the case here, consequent on such judgment. Our remedy 
in such case is plain. If we had paid the money on a void 
decree, we could recover it back. All parties are liable to us in 
damages ; even the judge may not be exempt, if the case is so 
decided. But it is conceived that, the decree being rendered 
under color of judicial authority, and the appeal being taken 
under the eighth section of the act of Congress of February 22, 
1847, ch. 17, before cited, which looks to the decision of this 
question by this court, and provides the appeal in order that it 
may be obtained, it is proper that the decree should be formally 
reversed and set aside, and the case sent back by the mandate 
of this court to the present United States District Court for the 
Southern District of Florida, under the same act, in order that 
the judgment of this court may be entered of record in that 
court, into which the proceedings and decree appealed from 
have been transferred under that act. 

The record shows that the respondents made objection as to 
the jurisdiction in the court below; though, if omitted, the 
decree would not thereby have been legalized. 


On the part of the appellee it was contended, — 
1. That, upon principles of general law recognized by the 
common law, and from a civil necessity operating under all 
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changes of sovereignty and jurisdiction, the tribunals estab- 
lished by Congress in the Territory of Florida continued in 
existence, and in the practical exercise of their functions, until 
superseded by other tribunals, called into actual existence and 
endued with the practical functions of judicature. 

2. That this principle applies, a fortiori, to the Superior 
Courts established by Congress in the Territory for the exercise 
of those functions of judicature which the Constitution has 
appropriated exclusively to the judicial power of the United 
States; such as civil cases of admiralty. and maritime jurisdic- 
tion, and seizures under the revenue laws, &c. 

3. That there is nothing in either of the acts of Congress 
referred to inconsistent with the continued existence of the 
said Superior Courts in the active exercise of their functions, 
as instance courts of admiral*y, until the District Court for 
the new District of Florida should be called into being and 
activity. 

4. But, on the contrary, the identical act of Congress (22d 
Feb., 1847, ch. 17) which called this identical appeal into ex- 
istence, —the authority asserted for this court, actually as- 
sumed by the court, and whereof the court is, at this moment, 
in the active use and exercise, to review, in the regular course 
of appellate jurisdiction, the decree of the said Superior Court 
for the Southern District of Florida,— does necessarily infer 
the existence of that court, and its continued possession of its 
judicial functions at the time of the rendition of the decree in 
question. The still subsisting relation between that court and 
this, of inferior court and appellate court, being recognized and 
admitted, to deny the existence of either court, or to assert the 
utter extinguishment of its judicial capacity, would be equally 
absurd, whether denied or asserted of the inferior or of the ap- 
pellate court. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from the District Court of the Southern 
District of the State of Florida. 

Joseph Y. Porter, the appellee, filed a libel in admiralty, on 
the 24th of March, 1846, against the respondents, in the Supe- 
rior Court for the Southern District of the Territory of Florida, 
for the proceeds of the sloop Texas, charging that he had fur- 
nished supplies and stores to the master, at the port of Key 
West, while she was engaged in the business of wrecking upon 
the Florida coast, and on the high seas. 

The respondents, among other grounds of defence, denied 
the jurisdiction of the court. As the conclusion at which we 
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have arrived, upon this branch of the defence, disposes of the 
case, it will be unnecessary to set out the pleadings at large, or 
to refer more particularly to the facts. 

The Territorial government of Florida was established by 
the act of Congress of March 30th, 1822, amended by the act 
of March 3d, 1823, and the judicial power vested in two Supe- 
rior Courts, and such inferior courts and justices of the peace 
as the Legislative Council of the Territory might from time to 
time establish. One of these courts was held in West, and the 
other in East Florida. The judges were appointed by the 
President and Senate, for the term of four years, and possessed 
civil and criminal jurisdiction within their respective districts ; 
and also the same jurisdiction in all cases arising under the 
laws and Constitution of the United States, which the acts of 
24th September, 1789, and 7th March, 1793, vested in the court 
of the Kentucky District. 3 Stat. at Large, 654; Ibid. 750. 

The number of judges was afterwards increased to five, and 
original and exclusive cognizance of all cases of admiralty juris- 
diction within the Territory in terms conferred upon them. 
(Act of Cong., May 26, 1824, 4 Stat. at Large, 45; Act of Cong., 
May 15, 1826, Ibid. 164; Act of Cong., May 23, 1828, Ibid. 
291; Act of Cong., July 7, 1838, 5 Stat. at Large, 294; 
Thompson’s Dig. 585, App’x, where all the acts of Congress 
concerning the Territory of Florida are collected. ) 

Exclusive’ jurisdiction in these cases was specifically con- 
ferred by the act of May 15, 1826, probably on account of the 
case of The American Insurance Co. and others v. Canter, 
(1 Peters, 511,) in which it was held that the jurisdiction was 
not, as originally prescribed, exclusive, but might be vested by 
the Legislative Council of the Territory in subordinate courts. 
The case arose in 1825. 

The court for the Southern District, in which the present 
case arose and was decided, was established by the act of Con- 
gress of May 23d, 1828, at Key West, and had conferred upon 
it all the jurisdiction within the district which belonged to the 
other Superior Courts of the Territory ; besides a considerable 
enlargement of admiralty powers, which became necessary on 
account of the numerous wrecks usually happening upon that 
coast. 

The objection to the jurisdiction taken by the respondents, 
however, is, not that the acts of Congress were insufficient to 
confer the power exercised by the courts, but that the acts had 
been abrogated and the jurisdiction superseded at the time of 
the rendition of the decree, by the admission of the Territory 
of Florida, as a State, into the Union, and were no longer in 
force. ‘The admission was on the 3d of March, 1845. 
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The suit was commenced on March 24th, 1846, and the de- 
cree in favor of the libellant pronounced on May 22d of the 
same year. All the proceedings, therefore, took place before 
the court after the passage of the act of Congress admitting 
Florida into the Union; and must be upheld, if upheld at all, 
upon the ground that the jurisdiction still continued under the 
Territorial authority, notwithstanding the erection of the Ter- 
ritory into a State. 

The people of the Territory, claiming a right to an admis- 
sion into the Union under the pledge given by the sixth article 
of the treaty with Spain of the 22d February, 1819, met in 
convention and adopted their constitution, 11th January, 1839 ; 
but it was not acted upon by Congress till March 3, 1845. 
It was then accepted, and the Territory admitted, in the lan- 
guage of the act, “into the Union on an equal footing with 
the original States in all respects whatsoever.’’ No conditions 
were annexed, except that she should not interfere with the 
disposal of the public lands, nor levy any tax on the same, 
while they remained the property of the United States. 

Her constitution distributed the powers of the government 
into three separate and distinct departments, executive, legisla- 
tive, and judicial, and prescribed the organic law of each. The 
judicial power was vested in a Supreme Court, Courts of Chan- 
cery, Circuit Courts, and justices of the peace, and the jurisdic- 
tion of each of them either defined, or provided for by imposing 
the duty upon the General Assembly. The State was to be 
divided into at least four convenient circuits, and until others 
were created by the proper authority, were to be arranged as 
the Western, Middle, Eastern, and Southern Circuits, for each 
of which a circuit judge was to be appointed. And, in order to 
avoid any inconvenience or delay in the organization of the 
government, an ordinance was adopted (art. 17 of the consti- 
tution), “ that all laws, and parts of laws now (then) in force, 
or which may hereafter be passed by the Governor and Legis- 
lative Council of the Territory of Florida, not repugnant to the 
provisions of this constitution, shall continue in force until by 
operation of their provisions or limitation, the same shall cease 
to be in force, or until the General Assembly of this State shall 
alter or repeal the same”; and further, that “all officers, civil 
and military, now holding their offices and appointments in the 
Territory under the authority of the United States, or under 
the authority of the Territory, shall continue to hold and exer- 
cise their respective offices and appointments, until superseded 
under this constitution.” 

It will be seen, therefore, under this ordinance: of the con- 
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vention, that, on the admission of Florida as a State into the 
Union, the organization of the government under the new con- 
stitution became complete; as every department became filled 
at once by the adoption of the Territorial laws and appointment 
of the Territorial functionaries for the time being. 

The convention being the fountain of all political power, 
from which flowed that which was embodied in the organic 
law, were, of course, competent to prescribe the laws and ap- 
point the officers under the constitution, by means whereof the 
government could be put into immediate operation, and thus 
avoid an interregnum that must have intervened, if left to an 
organization according to the provisions of that instrument. 
This was accomplished by a few lines, adopting the machinery 
of the Territorial government for the time being, and until 
superseded by the agency and authority of the constitution 
itself. 

After the unconditional admission of the Territory into the 
Union as a State, on the 3d of March, 1845, with her constitu- 
tion, and complete organization of the government under it, by 
which the authority of the State was established throughout 
her limits, it is difficult to see upon what ground it can be 
maintained that any portion of the Territorial government or 
jurisdiction remained still in force. 

The distinction between the Federal and State jurisdictions, 
under the Constitution of the United States, has no foundation 
in these Territorial governments ; and consequently, no such 
distinction exists, either in respect to the jurisdiction of their 
courts or the subjects submitted to their cognizance. They 
are legislative governments, and their courts legislative courts, 
Congress, in the exercise of its powers in the organization and 
government of the Territories, combining the powers of both 
the Federal and State authorities. There is but one system 
of government, or of laws operating within their limits, as 
neither is subject to the constitutional provisions in respect to 
State and Federal jurisdiction. 

They are not organized under the Constitution, nor subject 
to its complex distribution of the powers of government, as the 
organic law; but are the creations, exclusively, of the legisla- 
tive department, and subject to its supervision and control. 
Whether, or not, there are provisions in that instrument which 
extend to and act upon these Territorial governments, it is not 
now material to examine. We are speaking here of those pro- 
visions that refer particularly to the distinction between Fed- 
eral and State jurisdiction. 

We think it clear, therefore, that on the unconditional ad- 
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mission of Florida into the Union as a State, on the 3d of March, 
1845, the Territorial government was displaced, abrogated, 
every part of it; and that no power of jurisdiction existed 
within her limits, except that derived from the State authority, 
and that by force and operation of the Federal Constitution and 
laws of Congress; and, especially, no jurisdiction in Federal 
cases until Congress interfered and extended the judicial tribu- 
nals of the Union over it. 

The only pretext for a different conclusion is, that matters 
of exclusive Federal jurisdiction within the Territory, which, 
under our system, did not and could not pass under the State 
authority, still remained ; and that with it, to that extent, and 
for the purposes of Federal jurisdiction, the Territorial organi- 
zation continued. But, in the view we have already presented, 
and which need not be repeated, no such distinction existed in 
the Territorial government. Matters of this description had 
been blended together with those belonging to State jurisdic- 
tion, and were incorporated into, and became part and parcel 
of, the same system. The Federal causes of action were sub- 
ject to the same tribunals as others, and to the same remedies, 
including writs of error, and appeals to the Appellate Court of 
the Territory, and through which, alone, cases could be brought 
up for revision to the Supreme Court of the United States. 
This Appellate Court consisted of the judges of the Superior 
Courts of the several judicial districts. 

The position taken in support of the jurisdiction assumes 
that the admission of the State, and consequent transfer of all 
actions and causes of action belonging to the State authorities, 
had the effect, not only to separate the Federal from the State 
subjects of jurisdiction, but also to remodel the judicial system 
of the Territory itself, and adapt its jurisdiction to the trial of 
Federal causes, — assumptions that need only to be stated to 
carry with them their refutation. And, besides, were this ad- 
mitted, and we could suppose that the jurisdiction of the courts 
was left untouched, as it respected the Federal cases pending 
or accruing, nothing would be gained in the argument in favor 
of its validity. 

The admission of the State into the Union brought the Ter- 
ritory under the full and complete operation of the Federal 
Constitution, and the judicial power of the Union could be ex- 
ercised only in conformity to the provisions of that instrument. 
By art. 3, $ 1, “The judicial power of the United States shall 
be vested in one Supreme Court, and in such inferior courts as 
Congress may, from time to time, ordain and establish. The 
judges, both of the supreme and inferior courts, shall hold 
their offices during good behaviour.” 
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Congress must not only ordain and establish inferior courts 
within a State, and prescribe their jurisdiction, but the judges 
appointed to administer them must possess the constitutional 
tenure of office before they can become invested with any por- 
tion of the judicial power of the Union. There is no exception 
to this rule in the Constitution. The Territorial courts, there- 
fore, were not courts in which the judicial power conferred by 
the Constitution on the Federal government could be deposited. 
They were incapable of receiving it, as the tenure of the in- 
cumbents was but for four years. (1 Peters, 546.) Neither 
were they organized by Congress under the Constitution, as 
they were invested with powers and jurisdiction which that 
body were incapable of conferring upon a court within the 
limits of a State. 

Another answer, also, to the ground taken, is, that Congress 
on the same day on which the act passed admitting Florida as 
a State, organized the State into a judicial district, to be called 
the District of Florida, and ordained and established a District 
Court within the same, and conferred upon it the judicial 
powers belonging to the general government within the State. 
The act also provided for the appointment of a judge, together 
with other officers necessary to its complete and efficient or- 
ganization. The laws of the United States, not locally inap- 
plicable, were, also, extended over the State. Act of Congress, 
March 3, 1845 (5 Stat. at Large, 788). 

It is true, the judge was not appointed to fill the office until 
the 8th of July, 1846, a year and five months afterwards ; but 
the court was established, and invested with jurisdiction over 
the Federal cases. The powers remained in abeyance until the 
office was constitutionally filled. The vesting of the judicial 
power did not depend upon the appointment of the officer to 
administer it, as the grant in the constitution to Congress to or- 
dain and establish inferior courts, and to invest them with the 
judicial power of the Union, is complete in itself; and they 
had acted and established the court, and invested it with the 
power, without condition or qualification. 

Without, then, pursuing the examination further, we are sat- 
isfied that, in any aspect in which the question can be viewed, 
whether we look at the effect of the act of Congress admit- 
ting the Territory of Florida, as a State, into the Union, with 
her constitution and organized government under it, alone or in 
connection with the establishment of a Federal court within 
her limits, her admission immediately, and by constitutional 
necessity, displaced the Territorial government, and abrogated 
all its powers and jurisdiction. The State authority was de- 
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structive of the Territorial ; and, in connection with the estab- 
lishment of the Federal jurisdiction, the organization of the 
government, State and Federal, under the Constitution of the 
Union, became complete throughout her limits. No place was 
left unoccupied for the Territorial organization. 

We have chosen to place the decision upon the effect of the 
admission of the State with a government already organized 
under her constitution, and prepared to go into immediate op- 
eration, because such is the case presented on the record; but 
we do not thereby intend to imply or admit that a different 
conclusion would have been reached if it had been otherwise, 
and the State had come into the Union with nothing but her 
organic law, leaving the organization of her government under 
it to a future period. 

We conclude, therefore, that the court below possessed no 
jurisdiction of the case, and that the decree must be reversed. 

Neither the act of Congress admitting the Territory of Flori- 
da, as a State, into the Union, nor the one organizing the Dis- 
trict Court within it, made any provision for the transfer into 
the District Court of the cases of Federal jurisdiction pending 
at the time in the Territorial courts. Those cases were, there- 
fore, left in the state in which they stood at the change of gov- 
ernment, until the act of Congress of the 22d February, 1847 
(Sess. Laws, ch. 17). That act provided for a transfer to the 
District Court, and also for a review of the judgments and final 
decrees on writs of error, or appeal, as the case might be, in the 
proper cases, to this court. It also provided for a review of the 
judgments or final decrees that had been rendered in Federal 
cases in the Territorial courts after the change of government, 
upon the idea that this jurisdiction still continued. And when 
the District Court for the Southern District of the State of 
Florida was established by an act of Congress, 23d February, 
1847 (Sess. Laws, ch. 20), the like transfer was made to that 
court of all cases pending in that district, with like power to re- 
view, on writ of error or appeal, judgments and final decrees 
rendered by the Territorial courts after the change of gov- 
ernment. 

The case now before us was brought up for review by virtue 
of the authority of these acts, which have removed the objec- 
tions that existed to our jurisdiction in the case of Hunt v. 
Palao et al., 4 Howard, 589. Provision was made by the ordi- 
nance of the convention of Florida for the transfer of all actions 
at law, or suits in chancery, pending in the Territorial courts at 
the time of her admission, into such court of the State as had 
jurisdiction of the subject-matter. In pursuance of this injunc- 
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tion, the General Assembly ofthe State passed an act, 22d 
July, 1845, transferring all cases to the proper courts of the 
State, except cases cognizable by the Federal courts. (Acts of 
General Assembly, 1 Sess., p. 9, $$ 5, 8, and p. 13, $$ 13, 14.) 

The case of Hunt v. Palao et al., already referred to, was 
one that had been transferred by this act of the General Assem- 
bly, from the Territorial court in which the judgment had 
been rendered, to the Supreme Court of the State ; and we held, 
on an application for a writ of error, to review the judgment, 
that we possessed no power over it without further legislation 
by Congress, for the reason that the Territorial court in which 
the judgment was rendered no longer existed; and that the 
State court to which it had been transferred could exercise no 
judicial power over it, as the law of the State directing the 
transfer of the record could not make it a record of the court, 
nor authorize any proceedings upon it. 

The subsequent legislation of Congress respecting the trans- 
fer of these records to the District Courts, to which we have re- 
ferred, grew out of this decision. 'That was a case of Federal 
jurisdiction, which the State government, confessedly, had no 
power over; but the language of the court was general, and 
applicable to all cases pending in the Territorial courts at the 
change of government. 

We perceive no ground for qualifying the opinion expressed 
on that occasion, believing it sound and incontrovertible ; but 
it may be proper to state with a little more fulness the effect 
of it, as it respects cases of State jurisdiction. The Territorial 
courts were the courts of the general government, and the rec- 
ords in the custody of their clerks the records of that govern- 
ment; and it would seem to follow, necessarily, from these 
premises, that no one could, legally, take the possession or cus- 
tody of the same without the assent, express or implied, of 
Congress. Such assent is essential, upon the plainest princi- 
ples, to an authorized change of their custody. 

On the admission of a Territorial government into the Union 
as a State, the concurrence of both the Federal and State gov- 
ernments would seem to be required in the transfer of the rec- 
ords, in cases of appropriate State jurisdiction, from the old to 
the new government. An act of Congress would be incapable 
of passing them under the State jurisdiction, as would be an 
act of the Legislature of the State to take the records out of the 
custody of the Federal government. Both should concur. 

The like concurrent legislation would also seem to be re- 
quired in respect to cases pending in this court for review on 
writs of error or appeal from the Territorial courts, which ap- 
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propriately belonged to State jurisdiction, to enable us to send 
down the mandate to the proper State tribunal for any further 
proceedings that might be necessary in the cause. Otherwise, 
Congress itself should specially provide for the execution of the 
mandate. 

We have said that the assent of Congress was essential to 
the authorized transfer of the records of the ‘Territorial courts, 
in suits pending at the time of the change of government, to 
the custody of State tribunals. It is proper to add, to avoid 
misconstruction, that we do not mean thereby to imply or ex- 
press any opinion on the question, whether or not, without 
such assent, the State judicatures would acquire jurisdiction. 
That is altogether a different question. And, besides, the acts 
of Congress that have been passed, in several instances, on the 
admission of a State, providing for the transfers of the Federal 
causes to the District Court, as in the case of the admission of 
Florida, already referred to, and saying nothing at the time in 
respect to those belonging to State authority, may very well 
imply an assent to the transfer of them by the State to the ap- 
propriate tribunal. Even the omission on the part of Congress 
to interfere at all in the matter may be subject to a like implica- 
tion. And a subsequent assent would, doubtless, operate upon 
past acts of transfer by the State authority. 

It is to be regretted that proper provision has not always been 
made by Congress, upon a change of government, in respect 
to the pending business in the Territorial tribunals, so as to 
remove all embarrassment and perplexity on the subject. 

From the examination we have given to the legislation upon 
the admission of several of the new States into the Union, we 
have found but few instances of any provision having been 
made in respect to the cases pending in the old government; 
and those are limited to the transfer of the Federal cases to the 
District Court organized in the new State. In some of the 
constitutions of the States, provision had been made for the 
pending business of appropriate State jurisdiction; but not in 
all of them. A very slight attention to the subject by Con- 
gress, at the time, would remove all the difficulties that have 
occurred in several of the States recently admitted. 

Upon the whole, we are satisfied that the Territorial gov- 
erment of Florida became superseded on the unconditional ad- 
mission of the Territory into the Union as a State, on the 3d 
of March, 1845, and consequently, that the court below, whose 
authority depended upon that government, had no jurisdiction 
to render the decree in the case, and that the decree must be 
reversed. 
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A doubt was suggested, on the argument, as to the proper 
disposition of the case in the event of our arriving at the con- 
clusion, that the jurisdiction of the court below ceased at the 
termination of the Territorial government. But the acts of 
Congress of February 22 and 23, 1847 (Sess. Laws, ch. 17, 
§ 8, and ch. 20, § 7), which provided, specially, for a review of 
this class of cases in this court, have also provided for the ex- 
ecution of any judgment that may be given in them, by direct- 
ing that the mandate shall be issued to the District Court of the 
State into which the same acts had already transferred the 
records. 

The case, therefore, can take the usual direction in cases 
where this court determines that the court below acted with- 
out jurisdiction in the matters before it; and that is, to reverse 
the decree and remit the case, with directions that the court 
dismiss the proceedings, which direction is given accordingly. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the Dis- 
trict of Florida, and was argued by counsel. On consideration 
whereof, it is now here ordered and decreed by this court, that 
the decree of the said District Court in this cause be, and the 
same is hereby, reversed and annulled, for the want of juris- 
diction in that court, and that this cause be, and the same 
is hereby, remanded to the said District Court, with directions 
to dismiss the libel in this cause. 





Anna M. Mason, Wipow, ano Joun Mason, James M. Mason, 
Eiztsreck Mason, Murray Mason, Maynapier Mason, Bartow 
Mason, Samvet Coorer AND SaraH M., unis Wire, Sipney S. 
LEE aND ———, wis Wire, Cecitivus C. JAMEsoN anp CaATHE- 
RINE, HIS Wire, Heirs anp DevisEes oF JoHN MASON, DECEASED, 
PLAINTIFFS IN ERROR, v. JosEPH N. FEARSON. 


Under the earlier charters of the city of Washington, this court decided (8 Wheaton, 
687), that, where an individual owned several lots which were put up for sale for 
taxes, the corporation had no right to sell more than one, provided that one sold 
for enough to pay the taxes on all. 

In 1824, Congress passed an act, providing, “ That it shall be lawful for the said 
corporation, when there shall be a number of lots assessed to the same person or 
persons, to scll one or more of such lots for the taxes and expenses due on the 
whole ; and also to provide for the sale of any part of a lot for the taxes and ex- 
penses due on said lot, or other lots assessed to the same person, as may appear 
expedient, according to such rules and regulations as the corporation may pre- 
scribe.” 
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This is not in conflict with the previous decision of this court. The discretion given 
to the corporation is not unlimited to sell each lot for its own taxes. On the con- 
trary, the words “it shall be lawful” and “ may” sell one lot, impose an obligation 
to stop selling if that one lot produces enough to pay the taxes on all. 

What a public corporation or officer is empowered to do for others, and it is benefi- 
cial to them to have done, the law holds he ought to do. 


Tis was an action of ejectment brought by John Mason, in 
his lifetime, to recover possession of some lots in the city of 
Washington held under a tax title. 

The case was brought up, by writ of error, from the Circuit 
Court of the United States for the County of Washington and 
District of Columbia. 

In the trial of the cause in the Circuit Court, the following 
statement of facts was agreed upon, subject to the opinion of 
the court upon it. 


Statement. 


“The plaintiff, to support the issue on his part, made out a 
title in one Benjamin Stoddert, in all the lots in the declaration 
mentioned, except lot No. 8, in square No. 44, under the Com- 
missioners of the City of Washington, or the Superintendent 
of the Public Buildings in said city, and proved that lot No. 8, 
in square No. 44, was allotted to Robert Morris and John 
Nicholson, original proprietors of the ground on which the said 
square was laid out, in the distribution of the lots in said 
square between the public and the proprietors, and then made 
out a title in the said Benjamin Stoddert, under the said Morris 
and Nicholson, to the said lot No. 8, in square No. 44. It was 
thereupon agreed that Benjamin Stoddert was, prior to the 18th 
day of April, in the year 1805, seized in fee of all the lots in 
the said declaration mentioned. The plaintiff, further to sup- 
port the issue on his part, offered to read, and read in evidence 
to the jury, a deed of conveyance of each of the said lots from 
the said Benjamin Stoddert, bearing date the 18th day of April, 
in the year 1805, to David Peter and James 8. Morsell, and to 
the survivor of them, and the heirs of such survivor, in the 
words and figures following, to wit (copied in p. 20); also the 
printed articles of association mentioned and referred to in the 
said deed (copied in p. 49). The plaintiff also offered to read, 
and read in evidence to the jury, the bill of complaint, answers, 
and decree, in a certain cause on the chancery side of the said 
Circuit Court for the county aforesaid, in which Henry Alex- 
ander and Mary Air were complainants, and James S. Morsell, 
and Joseph Forrest, and others, were defendants; also the re- 
port of the proceedings of James S. Morsell, the trustee appoint- 
ed by the decree of said court, in the said cause, and of the 
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sales made by him in virtue of such decree, and the orders of 
the said court ratifying the said sales, and a deed from the 
said trustee to the plaintiff’s lessor, the said John Mason, for the 
said lots in the said declaration mentioned, bearing date the 
13th day of November, in the year 1844 (copied in pp. 32 to 
57). The plaintiff also read in evidence to the jury two re- 
ceipts signed W. W. Billing, collector, marked B and C, one 
for taxes for the years 1826 and 1827, the other for taxes for 
the year 1832, on sundry lots therein mentioned, assessed to 
the Washington Tontine Company (copied in pp. 61, 62). 
The plaintiff there rested. 

“Whereupon the defendant, to support the issue on his part, 
produced, and read in evidence to the jury, the official assess- 
ment-books of the corporation of the city of Washington, for 
the years 1836 and 1837, and proved that the lots in the said 
declaration mentioned, with divers other lots in the said city, 
amounting to twenty in number, were assessed for the said 
years to the Washington Tontine Company ; ‘that the said 
lots, and many others in the said city, had been so assessed in 
the books of the said corporation to the Washington Tontine 
Company,’ from the years 1808 down to 1840 inclusive. The 
defendants also produced and read in evidence the tax-books 
of the said corporation for the years 1836 and 1837, and proved 
thereby that the lots in the said declaration mentioned, and 
sundry other lots assessed to the Washington Tontine Com- 
pany, appeared arranged in columns in the established and 
accustomed forms, exhibiting the manner in which said lots 
were assessed for those years, the numbers of the lots and 
squares, the rate of assessment, valuation of the lots severally, 
the valuation of the improvements, and the amount of tax on 
each lot; that the lots so assessed to the Washington Tontine 
Company were entered in the said tax-books for the years 
1836 and 1837, in the following manner (copied in pp. 63 __.) 

“The defendant further proved, that the tax on the said lots, 
so assessed to the Washington Tontine Company, for the year 
1836, fell due and was payable on the Ist day of January, in 
the year 1837, and the tax on the same lot for the year 1837 
fell due and was payable on the Ist day of January, 1838 ; and 
that on the Ist day of January, in the year 1838, there were 
two years’ taxes due and in arrear on the said lots in the said 
declaration mentioned, and on the others so assessed to the said 
Washington Tontine Company. It is further proved, on the 
part of the defendant, that the collector of taxes imposed by 
the said corporation, and who was authorized to advertise and 
sell the property liable to be sold in the said city for taxes, on 
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the 15th day of September, in the year 1838, the taxes on the 
said lots for the year 1836 and 1837 being in arrear and un- 
paid, caused to be inserted in the National Intelligencer, a 
newspaper published in the said city, the following advertise- 
ment (copied in p. 64); and that the said advertisement ap- 
peared in the said newspaper once in each week for twelve 
successive weeks before the day appointed therein for the sale 
of the said lots; that the said advertisement was erroneous, 
in that it stated that three years’ taxes were in arrear and un- 
paid on the said lots, the fact being that the tax on the said 
lots for the year 1835 had been paid to the corporation before 
the said advertisement appeared ; that such error was detected 
before the sale, and the lots were in fact sold for the taxes due 
and in arrear for the years 1836 and 1837; that in pursuance 
of his authority, and according to the tenor of the said adver- 
tisement, the said collector, on the 8th day of December, in the 
year 1838, set up at public sale, in the Aldermen’s room, in the 
City Hall, in said city, in the presence of about sixty persons, 
the said lots so advertised and assessed to the Washington 
Tontine Company ; and the said lots, being all the lots so as- 
sessed to said Washington Tontine Company, were severally 
sold, each for its own tax, and the said sales were reported, and 
entered on the official sales book of the said corporation, in 
manner and form following, (copied in p. 65,) which shows the 
number of the lots and squares, to whom the same were as- 
sessed, the names of the purchasers, the amount of tax due on 
each lot, the expenses of sale, and the amount for which each 
lot sold; it was also proved by the said collector, and is admit- 
ted, that the said lots were sold in the order in which they ap- 
pear set down in the said advertisement and report of sales. 
“Tt was further proved by the defendant, that the said de- 
fendant paid the taxes and expenses on each lot purchased by 
him at said sale ; and that on the 19th day of May, in the year 
1841, the said defendant paid the residue of the purchase- 
money for the said lots bought by him, with interest thereon, 
at the rate of 10 per cent. from the 8th day of December, in 
the year 1840, to the said 19th day of May, 1841, and no 
more, and received a deed for the said lots from the mayor of 
the said city of Washington on the Ist day of June, in the 
same year, duly executed and acknowledged, and afterwards 
recorded, which was given in evidence to the jury, and in the 
words and figures following, to wit (copied in p. 66). It was 
further admitted, that the said John Mason, the plaintiff lessor, 
was one of the original subscribers and members of the said 
Washington Tontine Company, from the commencement of its 
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organization to its dissolution, and received his share of the as- 
sets thereof; and that certificates of stock in said company 
were issued by said company to the original shareholders, in 
the words and figures following, to wit (copied in p. 70). And 
that the said John Mason, the plaintiff lessor, held such cer- 
tificate for the shares of stock in the said company owned 
by him. 

“Whereupon, the said facts having been so proved and 
agreed, and reduced to writing, it was agreed by the counsel 
for the plaintiff and the defendant, that a verdict should be 
entered for the defendant, subject to the opinion of the court 
on the facts and evidence so proved, agreed, and stated, as well 
on the part of the plaintiff as of the defendant; and that if the 
court should be of opinion, from the facts and evidence so 
proved, agreed, and stated, on both sides, that the sale of the 
lots mentioned in the declaration so made as aforesaid, by the 
authority of the corporation of Washington city, was a legal 
and valid sale, and that the defendant thereby acquired a legal 
title to the said lots, the said verdiet should be entered for 
the defendant; but if the court should be of opinion that the 
said sale was not a legal and valid sale, and that the legal 
title to the said lots did not thereby pass to the defendant, that 
the verdict shall be entered, and judgment thereon be recorded 
for the plaintiff. Either party to have a right of appeal to the 
Supreme Court of the United States upon the above statement 
of facts and evidence, so proved and agreed, and the judgment 
of the court thereon. 

* Joun Marsury, Plaintiff’s Attorney. 
W. Reopin, Defendant’s Attorney.” 


The assessed value of the lots and report of sales, referred to 
in the above statement, were as follows: — 


Assessed Value of the Lots. 
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Extract from the Report made by the Collector to the Register, 
of Lots sold for Taxes, on the 8th day of December, 1838. 
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Upon the agreed state of facts, the Circuit Court gave judg- 
ment for the defendant. The plaintiff brought the case to this 
court, by writ of error, and the present plaintiffs in error were 
his heirs and devisees. 


It was argued by Mr. James M. Mason, for the plaintiffs in 
error, and Mr. Bradley, for the defendant in error. 


On the part of the plaintiffs in error, three points were raised, 
of which it is necessary to notice only one. 

2. That, pursuant to the charter of their authority, it was 
the duty of the corporate authorities of this city, in selling for 
taxes in arrears the several lots in the proceedings mentioned, 
all of which, though belonging to the appellant, were assessed 
to the Washington Tontine Company, to sell only “so much 
thereof as might be necessary” to pay the taxes due, with all 
legal costs and charges arising thereon; that is to say, to sell 
‘Cone or more of said lots,” so assessed, as might be found ne- 
cessary to discharge the same. 

Whereas, as appears by the case stated, these lots were “ sev- 
erally sold each for its own tax,” without regard to the fact 


that the first two lots sold did sell for more than sufficient to 
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pay all taxes and charges due on the whole number advertised, 
as assessed to the Washington Tontine Company. Upon this 
point we refer to the act aforesaid of 1820, § 10; Act of 1824, 
§ 4; Act of 1848, § 7; Corporation of Washington v. Pratt, 8 
Wheaton, 681; Ronkendorf v. Taylor’s Lessee, 4 Peters, 349 ; 
Stead’s Executors v. Course, 4 Cranch, 403; Williams et al. v. 
Peyton’s Lessee, 4 Wheaton, 77; S. C., 4 Cond. Rep. 349; 


? 


Thatcher et al. v. Powell, 6 Wheaton, 119. 


Mr. Bradley, for the appellant, maintained the following 
propositions : — 

First. The power of taxation, and the mode in which it is 
to be exercised, are given alone by the act of May, 1820. 

And in point of fact all the requirements of that act in that 
particular have been complied with, and the books of the cor- 
poration are evidence of these acts. 

Second. The means of enforcing this power, as against the 
lot itself, are given in the second section of the act of 1824. 

And in point of fact all the acts necessary under that section 
to be done have been fully performed by them in this case, un- 
less they are restricted by the fourth section of the same act. 

Third. That the fourth section of the act of 1824 is not 
mandatory ; and it is left to the discretion of the corporate 
authorities whether they will or will not provide for the sale of 
any one or more lots, or part or parts of lots, to satisfy the taxes 
due on the whole, assessed to the same person. 

No objection having been taken below, and none appearing 
on the record as to the first two propositions, the argument will 
be principally directed to the third, on which, indeed, the case 
turns. If it shall be established, this case will operate to con- 
firm the titles to a vast amount of property in this city which 
has been sold for taxes since 1824; and if a different con- 
struction is given to it, those titles will, to that extent, be dis- 
turbed. 

Ist. If we collect from the original act and this supplement 
alone, or from the case of the Corporation of Washington v. 
Pratt, Francis, and others, the defects which existed in the 
charter, and which were designed to be remedied by this sup- 
plement, we will find it must be construed as discretionary and 
not mandatory. The following rules of interpretation are 
given by the Barons of the Exchequer in Heydon’s case, 3 
Report, 7 : — Inquire 

1. What was the common law before making the act. 

2. What was the mischief and defect against which the 
common law did not provide. 

















JANUARY TERM, 1850. 255 





Mason et al. v. Fearson. 





3. What remedy Parliament hath resolved and appointed to 
cure the disease of the commonwealth, &c. 

4. The true reason of the remedy. 

And it was held to be the duty of the judges, at all times, to 
make such construction as would suppress the mischief and 
advance the remedy, putting down all subtile inventions for the 
continuance of the mischief, et pro privato commodo ; and add- 
ing force and life to the cure and remedy, according to the true 
intent of the makers et pro bono publico. 

And Dwarris, p. 697, says, — ‘The cause and reason of the 
act (or, in other words, the mischief requiring the remedy) 
may either be collected from the statute itself, or discovered 
from circumstances extrinsic of the act...... The remedy 
is to be gathered from the act itself.” 

2d. If we take the whole act, and compare its different pro- 
visions to reconcile them, this section must be construed as 
granting a power to be exercised at the discretion of the corpo- 
ration. Howell v. Lord Zouch, Plowd. 365; Doe ex d. By- 
water v. Brandling, 7 Barn. & Cress. 643; Co. Lit. 381, a; 
Opinion of Coleridge, J., in Rex v. Poor Law Com., 6 Ad. & 
El. 7; Broom’s Leg. Max. 253, 254; 1 Kent’s Com. 462; Pen- 
nington v. Cox, 2 Cranch, 33; U. States v. Fisher, Ibid. 358. 

3d. If the words are not precise and clear, and such con- 
struction is given as will alone secure it from an absurd con- 
sequence, it must be taken as permissive, not mandatory. 
Commonwealth v. Kimball, 24 Pick. 37; United States ». 
Fisher, 2 Cranch, 358. 

Ath. In order that one clause shall not frustrate and destroy 
the others, but explain and support them, this section must be 
construed as permissive. Best, J., 4 Bingh. 196; Dwarris, 
703, 704. 

5th. The words of the act are plain and unambiguous. It 
is ‘to be read without breaks or stops”; there are qualifying 
words at the end of the section; they must operate on all the 
precedent grants in the section. 2 Inst. 50; Dwarris, 704; 1 
Stev. Elec. L. 21. 

6th. It may be generally true, that, where a public body or 
officer has been clothed by statute with power to do an act 
which concerns the public interest, or the right of third per- 
sons, the execution of the power may be insisted on as a duty, 
though the phraseology of the statute be permissive merely, 
and not peremptory. City of New York v. Furze, 3 Hill, 612. 
Yet if the exercise of that power is clearly intended by the 
legislature to be discretionary in the public body or officer to 
whom it is intrusted, the rule cannot apply. For no general 
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rule can be laid down upon this subject, further than that that 
exposition ought to be adopted in this, as in other cases, which 
carries into effect the true intent and object of the legislature 
in the enactments. Story, J., in Minor et al. v. The Mechanics’ 
Bank of Alexandria, 1 Pet. 64. 

In this case the intention is clear from “the cause, the rea- 
son, and remedy,” from “the whole act itself,” from “a com- 
parison of the different sections and provisions,” from “the 
very words of the act,’ and because “any other construction 
would involve absurd consequences,” and that intention was, 
not to give a power which the corporation must, but which it 
might, exercise. 


Mr. Justice WOODBURY delivered the opinion of the court. 

Several reasons have been assigned for the reversal of the 
judgment in this case; but as we think one of them is well 
founded, it is not necessary to examine the others. That one 
is the sale of each of the twenty lots, assessed to the Washing- 
ton ‘T'ontine Company, instead of selling the first two lots only, 
they having been bid off for more than enough to pay the 
taxes on the whole. The sale of all of them was, therefore, 
unnecessary to insure the collection of all the taxes; and as 
they brought but little beyond one fourth of their appraised 
value, the sale of all was not only unnecessary, but a great sac- 
rifice of property. 

It is admitted by the city, which defends this action, that 
the law authorized the sale of so many lots assessed to the 
same proprietor as would be sufficient to pay the taxes on all, 
and there to stop. But at the same time, it is contended that 
the law allowed a discretion to the city to sell each lot for the 
tax on each, and that in the exercise of this discretion the sale 
of all can be vindicated as legal. 

We think otherwise. After careful examination, we are 
satisfied that no such discretion was meant to be conferred, 
under the circumstances of the present case. Though the 
ancestor of the plaintiffs in error became entitled to eleven of 
the twenty lots sold as early as 1827, and paid the taxes on 
them for two or three years, yet he never caused his name to 
be entered in the city books as proprietor of them, nor obtained 
any deed of them executed and recorded, so that the city might 
see the change of title to him on the records, and tax them to 
him, till November 13th, 1844. Hence, in 1836-37, when 
the taxes now in controversy were assessed, the city rightfully 
taxed all these lots to the Tontine Company, and could sell 
any of them to pay the taxes imposed on all, against that com- 


pany. 
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The ancestor of the plaintiffs could not complain of that 
course, under his own neglect to perfect his title, so as to 
have his name, rather than the name of the company, entered 
on the tax-list as owner of eleven of the lots. Much less does 
it comport with reason that the city should on this ground ob- 
ject to its own power to sell any of those lots to pay the taxes 
assessed on all, when its officers had claimed them all to belong 
to the company, and had assessed and sold them all as the 
property of the company. 

But, independent of this, a discretion to sell all is claimed 
under the act of Congress of 1824. In order to judge correctly 
whether there is a good foundation for this discretion, it will 
be necessary to examine briefly the history of the legal pro- 
visions on this point, and the provisions themselves. 

Under the city charter, as amended May 4th, 1812 (2 Stat- 
utes at Large, p. 721, $ 8), “ unimproved lots,” “or so much 
thereof as may be necessary to pay such taxes, may be sold,” 
for their payment. 

On the 15th of May, 1820, a new charter was given to the 
city, which provided that “real property, whether improved 
or unimproved,” ‘or so much thereof, not less than a lot, 
(when the property upon which the tax has accrued is not less 
than that quantity, ) as may be necessary to pay any such taxes,” 
“may be sold,” &c. 3 Statutes at Large, p. 589, $ 10. 

In 1823, a decision was made by this court, in the case of 
the Corporation of Washington v. Pratt, 8 Wheaton, 687, set- 
tling the construction of the laws as existing in 1812 on several 
points in relation to the assessment and sale of lots for taxes ; 
and, among other things, holding on this particular point as 
follows : —‘*‘ But if taxes be due by one and the same indi- 
vidual in small sums upon many lots, and one lot, being set up 
for sale, produces a sum adequate to the payment of all, the 
whole arrears become paid off, and no excuse can then exist 
for making further sales.” The act of May 26th, 1824, was 
then passed, which in some respects provided anew concerning 
a part of the points settled in 1823, where the act or charter of 
1820 was similar to that of 1812. 

But on the point now under consideration it made a special 
provision in these words: —‘“ And be it further enacted, that 
it shall be lawful for the said corporation, where there shall be 
a number of lots assessed to the same person or persons, to sell 
one or more of such lots for the taxes and expenses due on the 
whole ; and also to provide for the sale of any part of a lot for 
the taxes and expenses due on said lot, or other lots assessed to 
the same person, as may appear expedient, according to such 
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rules and regulations as the said corporation may prescribe.” 
(See Act of May 26th, 1824, § 4.) 

The city contends, that this changed the construction given 
to the law of 1812 by this court in 1823, or rather changed the 
law of 1820, which was the same in substance as that of 1812, 
and conferred a discretion to sell each lot for its own tax, or 
only so many of several assessed to the same person as might 
be necessary to pay all the taxes due from him. 

But it will be seen that the language used in the last act, of 
1824, was substantially the same on this subject as that in 1812 
and 1820. ‘The words used in the former acts, as to a sale of 
all or a portion of the lots for the taxes on all, had been recent- 
ly adjudged by this court to require absolutely that the latter 
course be pursued when a part sold for enough. And Con- 
gress, so far from appearing to wish an alteration of the law in 
this particular, as just construed, seem to sanction it by declar- 
ing explicitly, as before, the existence of the power to sell a 
part of the lots, and which power this court had, under all the 
circumstances, decided was imperative on the city. The chief 
difference in this respect between the acts of 1812, 1820, and 
1824 was, that, in the Jast, Congress used more clear and posi- 
tive terms than before, when authorizing the sale of a part of the 
lots for all the taxes, and added a material change, authorizing 
them to sell, when “appearing expedient,” even a part of one 
lot. Evidently, by the sense and the locality in the sentence 
of the expression ‘as may appear expedient,” they confined 
any new discretion or expediency thus conferred to the new 
provision for the sale of a part of a lot. 

Was there any reason existing why we should infer that 
Congress meant to make any other change than this last in re- 
spect to such sales? 

The former provisions for selling only one or more lots, when 
enough to pay the taxes on all belonging to the same owner 
had existed so long, had been so positively adjudged by this 
court to be imperative, and were so obviously just and neces- 
sary to prevent sacrifices and speculation, that Congress in 
1824 might well entertain no disposition to alter them, but 
rather to adopt and confirm the construction given by this court 
in the previous year. 

With the knowledge of our construction, like words being 
again repeated by Congress, it may well be considered that a 
like construction was intended, and was expected to be given 
to those words. The only plausible argument which remains 
to be considered against the design to make this power to sell 
only enough to pay all the taxes mandatory, as it had before 
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been construed by this court, rests on the supposed incorrect- 
ness of the general rule of construction, as applied to the facts 
here, which ‘holds the expression “ may”? sell, or “it is lawful ” 
to sell, in a particular way, to be imperative. But if we look 
to the true test of the principle involved in the question, no 
great doubt can remain. This general rule may seldom be 
correct, in a popular sense, as to such words when used in con- 
tracts and private affairs. But under the circumstances exist- 
ing here, it is founded on sound principles and numerous pre- 
cedents. 

The form of expression adopted here, it must be remembered, 
is employed in laws, and not contracts, and of course, if a well 
established construction had been before given to it in laws by 
the courts under certain circumstances, it must be presumed to 
have been well known, and intended here under like cireum- 
stances. What are these circumstances? Whenever it is pro- 
vided that a corporation or officer “‘ may ”’ act in a certain way, 
or it “shall be lawful” for them to act in a certain way, it 
may be insisted on as a duty for them to act so, if the matter, 
as here, is devolved on a public officer, and relates to the pub- 
lic or third persons. 

Thus, in Rex & Regina v. Barlow, 2 Salkeld, 609, — “‘ Where 
a statute directs the doing of a thing for the sake of justice or 
the public good, the word ‘may’ is the same as the word 
‘shall’; thus, 23 Hen. 6 says the sheriff may take bail ; this is 
construed he shall, for he is compellable so to do.” Carthew, 
293. 

On this, see further The King v. The Inhabitants of Derby, 
Skinner, 370; Backwell’s case, 1 Vernon, 152-154; 2 Chit- 
ty, 251; Dwarris on Stat. 712; Newburgh T. Co. v. Miller, 
5 Johns. Ch. 113; City of New York v. Furze, 3 Hill, 612, 
614; Minor et al. v. The Mechanics’ Bank, 1 Peters, 64. 
Without going into more details, these cases fully sustain the 
doctrine, that what a public corporation or officer is empowered 
to do for others, and it is beneficial to them to have done, the 
law holds he ought todo. The power is conferred for their 
benefit, not his; and the intent of the legislature, which is the 
test in these cases, seems under such circumstances to have 
been ‘to impose a positive and absolute duty.” But, under 
other circumstances, where the act to be done affects no third 
persons, and is not clearly beneficial to them or the public, the 
words “ may” do an act, or it is “lawful” to do it, do not 
mean “must,” but rather indicate an intent in the legislature 
to confer a discretionary power. Malcom v. Rogers, 5 Cowen, 
88; 1 Peters, 64; 5 Johns. Ch. 113. 
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rules and regulations as the said corporation may prescribe.” 
(See Act of May 26th, 1824, § 4.) 

The city contends, that this changed the construction given 
to the law of 1812 by this court in 1823, or rather changed the 
law of 1820, which was the same in substance as that of 1812, 
and conferred a discretion to sell each lot for its own tax, or 
only so many of several assessed to the same person as might 
be necessary to pay all the taxes due from him. 

But it will be seen that the language used in the last act, of 
1824, was substantially the same on this subject as that in 1812 
and 1820. ‘The words used in the former acts, as to a sale of 
all or a portion of the lots for the taxes on all, had been recent- 
ly adjudged by this court to require absolutely that the latter 
course be pursued when a part sold for enough. And Con- 
gress, so far from appearing to wish an alteration of the law in 
this particular, as just construed, seem to sanction it by declar- 
ing explicitly, as before, the existence of the power to sell a 
part of the lots, and which power this court had, under all the 
circumstances, decided was imperative on the city. The chief 
difference in this respect between the acts of 1812, 1820, and 
1824 was, that, in the last, Congress used more clear and posi- 
tive terms than before, when authorizing the sale of a part of the 
lots for all the taxes, and added a material change, authorizing 
them to sell, when “appearing expedient,” even a part of one 
lot. Evidently, by the sense and the locality in the sentence 
of the expression ‘“‘as may appear expedient,” they confined 
any new discretion or expediency thus conferred to the new 
provision for the sale of a part of a lot. 

Was there any reason existing why we should infer that 
Congress meant to make any other change than this last in re- 
spect to such sales? 

The former provisions for selling only one or more lots, when 
enough to pay the taxes on all belonging to the same owner 
had existed so long, had been so positively adjudged by this 
court to be imperative, and were so obviously just and neces- 
sary to prevent sacrifices and speculation, that Congress in 
1824 might well entertain no disposition to alter them, but 
rather to adopt and confirm the construction given by this court 
in the previous year. 

With the knowledge of our construction, like words being 
again repeated by Congress, it may well be considered that a 
like construction was intended, and was expected to be given 
to those words. The only plausible argument which remains 
to be considered against the design to make this power to sell 
only enough to pay all the taxes mandatory, as it had before 
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been construed by this court, rests on the supposed incorrect- 
ness of the general rule of construction, as applied to the facts 
here, which holds the expression ‘may ”’ sell, or ‘it is lawful ” 
to sell, in a particular way, to be imperative. But if we look 
to the true test of the principle involved in the question, no 
great doubt can remain. This general rule may seldom be 
correct, in a popular sense, as to such words when used in con- 
tracts and private affairs. But under the circumstances exist- 
ing here, it is founded on sound principles and numerous pre- 
cedents. 

The form of expression adopted here, it must be remembered, 
is employed in laws, and not contracts, and of course, if a well 
established construction had been before given to it in laws by 
the courts under certain circumstances, it must be presumed to 
have been wel! known, and intended here under like circum- 
stances. What are these circumstances? Whenever it is pro- 
vided that a corporation or officer ‘‘ may ” act in a certain way, 
or it “shall be lawful” for them to act in a certain way, it 
may be insisted on as a duty for them to act so, if the matter, 
as here, is devolved on a public officer, and relates to the pub- 
lic or third persons. 

Thus, in Rex & Regina v. Barlow, 2 Salkeld, 609, — “‘ Where 
a statute directs the doing of a thing for the sake of justice or 
the public good, the word ‘may’ is the same as the word 
‘shall’; thus, 23 Hen. 6 says the sheriff may take bail; this is 
construed he shall, for he is compellable so to do.” Carthew, 
293. 

On this, see further The King v. The Inhabitants of Derby, 
Skinner, 370; Backwell’s case, 1 Vernon, 152-154; 2 Chit- 
ty, 251; Dwarris on Stat. 712; Newburgh T. Co. v. Miller, 
5 Johns. Ch. 113; City of New York v. Furze, 3 Hill, 612, 
614; Minor et al. v. The Mechanics’ Bank, 1 Peters, 64. 
Without going into more details, these cases fully sustain the 
doctrine, that what a public corporation or officer is empowered 
to do for others, and it is beneficial to them to have done, the 
law holds he ought to do. The power is conferred for their 
benefit, not his; and the intent of the legislature, which is the 
test in these cases, seems under such circumstances to have 
been ‘to impose a positive and absolute duty.” But, under 
other circumstances, where the act to be done affects no third 
persons, and is not clearly beneficial to them or the public, the 
words “may” do an act, or it is “lawful” to do it, do not 
mean ‘must,’ but rather indicate an intent in the legislature 
to confer a discretionary power. Malcom v. Rogers, 5 Cowen, 
88; 1 Peters, 64; 5 Johns. Ch. 113. 
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So, in private contracts or trusts, such language may confer 
a discretion. 5 Johns. Ch. 113. But in the case of a law 
and of public officers, and as to acts affecting third persons, as 
here, that the authority thus conferred must be construed to 
be peremptory is not only manifest from the above precedents 
and their analogies, but has been virtually settled by this court 
in the 8th of Wheaton, before cited, on the act of 1812, which, 
we have already seen, used language the same in substance as 
that of 1824 on this particular point. 

The argument that the owner of these lots need not have 
suffered by all of them being sold, and at a low price, because 
he might have redeemed them, has little force when the same 
oversight, or accident, or misfortune, which prevented the sea- 
sonable payment of the tax, is likely to prevent the redemption, 
and when this argument, if sound, would apply to any other 
defect in the sale, and operate against the force of it, on the 
ground that the owner might redeem. 

But instead of such loose constructive leniency towards a 
purchaser under a special law, it is well settled that where a 
tax title is to be made out by a party under such a law, as by 
the defendant in this case, it must be done in all material par- 
ticulars fully and clearly. Stead’s Executors v. Course, 4 
Cranch, 403; Waldron v. Tuttle, 3 N. Hamp. 340. In the 
language of some of the cases, it must be done “ strictly,” ‘ ex- 
actly,” “with great strictness.” 6 Wheaton, 127; 8 Wheaton, 
683 ; 4 Peters, 359. 

The purchaser, setting up a new title in hostility to the former 
owner, is not to be favored, and should have looked into it 
with care before buying, and not expect to disturb or defeat 
old rights of freehold without showing a rigid compliance with 
all the material requisitions of the laws under which the sale 
was made. Finally, it tends to fortify the view here adopted, 
that the statutes in several States on the subject of such sales 
allow only so many lots to be sold as will pay all the taxes 
against the same owner, such course being manifestly the most 
just. 4 Cranch, 403; 4 Wheaton, 81, note. 

Judgment below reversed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Columbia, holden in and for the County of Washington, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of 
the said Circuit Court in this cause be, and the same is hereby, 
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reversed, with costs, and that this cause be, and the same is 
hereby, remanded to the said Circuit Court, with directions to 
award a venire facias de novo. 





Jacop Srraper, Rosert Bucnanan, Joun McCormick, Joun R, 
Coram, Josern Smiru, James Jonnson, anD Georce C. MILLER, 
TRUSTEES OF THE CommeERcIAL Bank oF CINcINNATI, v. HENRY 
BaLpwIn. 


Where the defendant pleaded his discharge under the Bankrupt Act of 1841 passed by 
Congress, and the plea was allowed, the plaintiff cannot bring the case to this 
court to be reviewed, under the twenty-fifth section of the Judiciary Act. 

The defendant pleaded a privilege or exemption under a statute of the United States, 
and the decision was in favor of it. 

The case must, therefore, be dismissed, for want of jurisdiction. 


Tuts case was brought up, from the Supreme Court of the 
State of Ohio, within and for the County of Hamilton, by a 
writ of error issued under the twenty-fifth section of the Judi- 
ciary Act. 

The case arose in this way. 

Baldwin was a clerk in the Commercial Bank of Cincinnati. 
In 1844, the trustees of the bank brought an action of assump- 
sit against him for $10,000. Baldwin pleaded, amongst other 
matters, that he had received a discharge under the bankrupt 
law passed by Congress. The plaintiffs filed a replication, that 
the debt was contracted whilst Baldwin was acting in a fidu- 
ciary capacity, and therefore not discharged from the debt. The 
defendant demurred to this replication, which demurrer was 
sustained by the Superior Court, and also by the Supreme 
Court of Ohio on error. 

The plaintiffs then brought the case to this court, under the 
twenty-fifth section of the Judiciary Act. 


It was argued by Mr. Walker, for the plaintiffs in error, and 
Mr. Lincoln, for the defendant in error. 

The question of jurisdiction was not argued by either 
counsel. 


Mr. Justice GRIER delivered the opinion of the court. 

This case is brought here by a writ of error to the Supreme 
Court of Ohio. 

As the power of this court to review the decisions of State 
tribunals is limited to certain specified cases and conditions, the 
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first inquiry which necessarily presents itself is, whether we 
have jurisdiction. 

The plaintiffs in error instituted this suit in the Superior 
Court of Cincinnati. The declaration has the common counts 
in assumpsit. ‘The defendant appeared and pleaded his dis- 
charge under the act of Congress of the 19th of August, 1841, 
to “establish a uniform system of bankruptcy, &c.” The 
plaintiffs denied the validity of this discharge, on the ground 
that the debt was incurred by defendant while acting as clerk 
or book-keeper in the Commercial Bank, and therefore “ acting 
in a fiduciary capacity.” 

The Supreme Court of Ohio gave judgment for the defend- 
ant, and the plaintiffs prosecuted their writ of error to this 
court. 

The twenty-fifth section of the Judiciary Act, which is the 
only source of our authority in cases like the present, gives this 
court jurisdiction to “‘reéxamine” the judgment of a State 
court only where the decision “is against the title, right, privi- 
lege, or exemption specially set up or claimed” under an act 
of Congress. 

The plaintiffs in this case have set up no act of Congress in 
their pleadings, under which they support their claim or title to 
recover. It is the defendant who has pleaded a privilege or 
exemption under a statute of the United States, and relies upon 
it as his only defence. If the decision of the State court had 
been against him, his right to have his case reéxamined by this 
court could not be doubted. But the decision has been in 
favor of the right set up under the statute, the validity of 
which was denied by the plaintiffs. We have no jurisdiction 
to entertain a writ of error to the Supreme Court of Ohio at 
their suggestion. 

This case must, therefore, be dismissed, for want of jurisdic- 
tion. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Ohio, within 
and for the County of Hamilton, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that this cause be, and the same is hereby, dis- 
missed, for the want of jurisdiction. 
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Ann Brapston, PLAINTIFF IN ERROR, v. Topias GIBSON. 


Where promissory notes were executed in Louisiana, but made payable in Missis- 
sippi, and indorsed in Mississippi, and the indorsee sues in Louisiana, the law of 
Mississippi, and not that of Louisiana, must be the law of the case. 

By the law of Mississippi, where the indorsee sues the maker, the “defendant shall 
be allowed the benefit of all want of lawful consideration, failure of consideration, 
payments, discounts, and set-offs, made, had, or possessed against the same, previ- 
ous to notice of the assignment.” 

Where the notes were originally given for the purchase of a plantation, which plan- 
tation was afterwards reclaimed by the vendor (under the laws of Louisiana and 
the deed), and, in the deed of reconveyance made in consequence of such reclama- 
tion, the plantation remained bound for the payment of these notes, these facts do 
not show a “ want of lawful consideration, failure of consideration, payment, dis- 


count, nor set-off,” and consequently furnish no defence for the maker when sued 
by the indorsee. 


The fact, that the notes were indorsed “ Ne varietur” by the notary, did not destroy 
the negotiability of the notes. 


T'n1s case was-brought up, by writ of error, from the Circuit 
Court of the United States for Louisiana. 

Ann Brabston was a citizen of Mississippi, and Gibson of 
Louisiana. 

The facts in the case were somewhat complicated. There 
was a “case agreed” in the Circuit Court, which is inserted in 
this statement; but in consequence of a reference to long 
deeds, which are made a part of the case agreed, it may be 
proper to collect the facts stated in those deeds, and throw them 
into the form of a continued narrative. 

The case was this. 

On the 16th of May, 1837, William Harris, a citizen of 
Mississippi, residing in Adams County in that State, became 
indebted to the heirs of Epheus Gibson, in the sum of $11,000, 
bearing eight per cent. interest till paid. 

On the 24th of March, 1838, Harris purchased from Tobias 
Gibson, the defendant in error, who was then the owner of a 
plantation of 1,219 acres in the parish of Concordia in Louis- 
iana, and of twenty-four slaves thereon, an undivided moiety 
of the said plantation and slaves, whereby he and Gibson be- 
came tenants in common thereof. 

On the 11th of March, 1839, Harris became indebted to the 
Agricultural Bank of Mississippi, in the sum of $ 25,272.02, for 
which he gave his two promissory notes to the said bank, both 
dated on that day, one of them for $6,398.55 payable on the 
Ist of February, 1840; the other of them for $18,873.47, 
payable on the Ist of April, 1840. 

On the 16th of March, 1839, Harris executed a mortgage of 
his undivided moiety of the plantation and slaves purchased 
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from Gibson to the Agricultural Bank of Mississippi, to secure 
the payment of these two notes. 

On the 24th of December, 1839, Harris executed a second 
mortgage of the same property to the heirs of Epheus Gibson, 
to secure the payment of the debt due to them. 

On the 24th of December, 1839, Harris and wife resold to 
Tobias Gibson the undivided moiety of the plantation and 
slaves (subject to these two mortgages), for the sum of $ 70,000, 
which was to be thus paid by Gibson. He was to pay off the 
two mortgage debts in the following manner:— The two 
notes held by the Agricultural Bank of Mississippi in four an- 
nual instalments during the years 1840, 1841, 1842, and 1843; 
the debt to the heirs of Epheus Gibson in three annual instal- 
ments during the years 1844, 1845, and 1846 (which arrange- 
ment and postponement of payments by the bank and the heirs 
of Epheus Gibson Harris became responsible for); and for the 
balance of the $70,000 of purchase-money,.viz. $29,510.79, 
he, Gibson, gave Harris (then being a citizen and resident of 
Mississippi) four promissory notes, all dated at the parish of 
Concordia, on the 24th of December, 1839, and payable at the 
Agricultural Bank of Mississippi, viz. : — 

One for $ 2,000, payable on the Ist of February, 1844. 

One for $ 6,000, payable on the 1st of February, 1845. 

One for $ 7,000, payable on the Ist of February, 1846. 

One for $ 14,510.79, payable on the Ist of February, 1847. 

But he, Gibson, was to have the liberty of extending the 
time of the payment of each note one year more, on payment 
of eight per cent. interest. The said four notes were each re- 
spectively marked “ Ne varietur” by the parish judge, at the 
the time of the act of sale, to identify the same therewith. 

As security for the fulfilment of the terms of purchase, Gib- 
son, in the act of sale, specially mortgaged and hypothecated, 
in favor of Harris, the property so purchased; and he also 
covenanted that it was ‘‘a sale in which the power or right of 
redemption was specially reserved in favor of the vendor (Har- 
ris), for the period of ten years from the date of the act of sale, 
to be by him exercised at any time within the said period of 
ten years, agreeably to the provisions of the laws of the State 
of Louisiana.”’ 

Those provisions are the following (Civil Code of Louis- 
liana, $ 2031, $ 2545 to $ 2566): — 

§ 2031. “ A sale may be made conditioned to be void, if the 
vendor chooses to redeem the property sold.” 

§ 2545. “The right of redemption is an agreement or peti- 
tion, by which the vendor reserves to himself the power of 
taking back the thing sold by returning the price paid for it.” 
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§ 2546. “ The right of redemption cannot be reserved for a 
time exceeding ten years.” 

§ 2550. ‘“ A person having sold a thing, with the power of 
redemption, may exercise the right against a second purchaser, 
even in case such right should not have been mentioned in the 
second sale.” 

§ 2553. “The person who purchases an estate under a con- 
dition of redemption has the fruits until the vendor exercises 
his right of redemption.” 

§ 2565. “ The vendor who exercises the right of redemption 
is bound to reimburse to the purchaser, not only the purchase- 
money, but also the expenses resulting from the necessary re- 
pairs, those which have attended the sale, and the price of the 
improvements which have increased the value of the estate.” 

§ 2566. ‘““When a vendor recovers the possession of his in- 
heritance, by virtue of the power of redemption, he recovers it 
free from any mortgages or encumbrances created by the pur- 
chaser, provided full possession be recovered within the ten 
years, as provided by $ 2546.” 

On the 21st of January, 1840, Harris, then being a citizen 
and resident of Mississippi, executed a promissory note (for 
what particular consideration does not appear), dated at Natch- 
ez, for $6,000, payable to Ann Brabston, the plaintiff in 
error, Who was also a citizen and resident of Mississippi, twelve 
months after date, and delivered it to her there. 

On the same day, Ann Brabston gave Harris a receipt, also 
dated at Natchez, acknowledging that she had received from 
him two of the above stated notes of Gibson, viz. that for 
$ 6,000, payable on the Ist of February, 1845, and that for 
$ 7,000, payable on the Ist of February, 1846, “ to be held by 
me as collateral security for the payment of the note of Wil- 
liam Harris to me,” executed the same day. 

The indorsement, transfer, and delivery of these notes by 
and between Harris and Brabston, were made at Natchez, in 
Mississippi. ‘The whole transaction was without any notice, 
knowledge, or consent, on the part of Gibson. 

On the 21st of January, 1841, the note of Harris and Brab- 
ston for $ 6,000 (as collateral security for which the two notes 
of Gibson of $ 6,000 and $7,000 were given to her) became due ; 
it was not presented for payment, renewed, or protested (so far 
as appears); no notice thereof, or that the said note or that the 
two other notes were held by Brabston, was given to Gibson ; 
and Brabston then was, and at all times since has continued to 
be, the holder of the note of Harris, dated the 21st of January, 
1840. 

VOL. IX. 23 
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On the 18th of September, 1841, Harris claimed his right 
of redemption, and thereupon Gibson and wife reconveyed to 
him, by an authentic act, dated that day, all the property con- 
veyed to him by Harris on the 24th of December, 1839, for the 
consideration of $70,000, which he acknowledges to have re- 
ceived in the manner following, viz.: —It was recited in the 
said act of reconveyance, that the two mortgage debts to the 
Agricultural Bank of Mississippi, and to the heirs of Epheus 
Gibson, still remain unpaid; and Harris covenanted to as- 
sume the payment thereof himself, and to guarantee Gibson 
against any personal liability therefor; as to the remaining 
part of the said $70,000, viz. the $ 29,510.79, for which Gib- 
son had given his four promissory notes to Harris, the first and 
last of them, those for $2,000 and $ 14,510.79, were actually 
surrendered and returned, and as to the remaining two, for 
$6,000 and $7,000, it was stipulated that “they are not re- 
turned to the said Gibson at the passing of this act, but the 
said Harris hereby stipulates and guarantees the return and 
cancelling of said notes ; and, to secure the same, hereby spe- 
cially mortgages in favor of said Gibson all the property ” then 
conveyed, with the growing crops. 

On the 8th of November, 1841, Gibson produced before 
the parish judge of Concordia the two notes for $2,000 and 
$ 14,510.79; and the mortgage granted for the amount thereof 
was thereupon declared by the said judge to be so far annulled. 

On the — of March, 1843, Harris was declared a bankrupt 
by a decree of the District Court of the United States for the 
Louisiana District, under the bankrupt law of the United 
States; and, by further proceedings in that court, obtained a 
final discharge and certificate. 

On the 14th of February, 1846, Brabston commenced this 
suit against Gibson, in the Circuit Court of Louisiana, to re- 
cover the whole amount of the two notes in question, amount- 
ing to $ 13,000, with interest and costs. 

The answer of Gibson was as follows. 


“The Answer of Tobias Gibson to the Petition of Ann Brab- 
ston, exhibited against him in the Court aforesaid. 


“This defendant denies all and singular the matters and 
things set forth and alleged in plaintiff’s petition, except such as 
are hereafter specially confessed and admitted. Defendant ad- 
mits the execution of the two notes sued on, and that he signed 
the same and delivered them to William Harris, to whose order 
they are payable, at the time of their execution. But defend- 
ant wholly denies that plaintiff is the owner thereof, or entitled 
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to sue thereon. Further answering, defendant states that both 
the notes sued on were executed and given to the said William 
Harris, in sole consideration of the purchase, and for a part of 
the price, of one undivided half of a certain plantation, and 
certain slaves thereon, purchased by said defendant from said 
Harris, on the 24th day of December, 1839; which purchase, 
as well as execution and delivery of said notes, was evidenced 
by an authentic act of sale, passed before George W. Keeton, 
parish judge of the parish of Concordia in this State, on the 
day and year last aforesaid, and a duly certified copy of which 
act is hereto annexed, and made a part of this answer. 

“ Defendant further alleges, that in said act of sale said 
vendor, Harris, specially stipulated for and reserved to himself 
the right of redemption of the property so sold for the period 
of ten years from the date of said act, as will more fully appear 
by reference thereto, and said notes sued on were identified 
with said act, and marked Ne varietur by the parish judge, as 
appears upon their face, as also in said act. 

“‘ Defendant further alleges, that afterwards, to wit, on the 
18th day of September, 1841, and long before the maturity of 
either of the notes sued on, the said William Harris claimed the 
right of redemption, so reserved by him in the act of sale above 
mentioned, and according to the stipulations and provisions set 
forth and contained in said act; wherefore, and in accordance 
with said claim by said Harris, and of the stipulations of said 
original act of sale, this defendant did, on said 18th day of Sep- 
tember, 1841, at the parish of Concordia, and in conjunction 
with his wife, Amanda Fletcher, by authentic act passed before 
James Dunlap, judge and ez officio notary public in and.for said 
parish of Concordia, resell and reconvey said property conveyed 
to him by said first-mentioned act to the said Harris, according 
to the rights and claims of said Harris to redeem the same. 

“And defendant further states, that by said last-mentioned 
act said Harris did, in part consideration thereof, cancel the 
two notes sued on, and wholly discharge and release defendant 
from all liability therefor; all of which will more fully appear 
by reference to an authenticated copy of said last-mentioned 
act, which is hereto annexed and made part of this answer. 

* Defendant further states, that both said acts above men- 
tioned were, upon their execution, respectively, duly recorded 
in the proper office. And so said defendant says that said 
notes, by virtue of said claim of the right of redemption, and 
of the reconveyance made in consequence thereof by this de- 
fendant and wife to said Harris, and by virtue of the stipulations 
contained in said act of resale, and by operation of law, were 
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wholly discharged, and this defendant released from all liability 
therein. R 

“ Further answering, defendant says that said notes sued on 
were not transferred to said plaintiff bond fide in the ordinary 
course of business, nor did she obtain possession thereof as 
owner, nor is she the owner thereof; but said notes were de- 
livered to said plaintiff, and received and held by her, as col- 
lateral security for the payment of a certain note, drawn by 
said Harris, and held by said plaintiff, for the sum of six thou- 
sand dollars, dated Natchez, 21st January, 1840, and payable 
twelve months after date; that said plaintiff has never insti- 
tuted suit upon said last-mentioned note, nor made any attempt 
to enforce the collection of the same. 

“Defendant further states, that said notes were so deposited 
with said plaintiff, as collateral security as aforesaid, without 
his knowledge or consent, and in fraud of his rights, and that 
he had no notice whatever that said plaintiff held said notes 
until long after his reconveyance to said Harris as aforesaid, nor 
until long after he had transacted with said Harris in relation 
to said notes as aforesaid, and had been wholly released and 
discharged therefrom. 

** Defendant further states, that said notes are payable in the 
State of Mississippi, and governed in their obligation and va- 
lidity by the laws of said State, and that the transfer or pledge 
of said notes, made by said Harris to said plaintiff, as collateral 
security for the payment of his own note as aforesaid, was also 
made in the State of Mississippi, and is governed by the laws 
of said State. And defendant avers, that by the laws of said 
State of Mississippi, upon the redemption of said Harris of the 
property, for a portion of the price of which said notes were 
given as aforesaid, and upon the release and discharge of said 
notes by said Harris, as aforesaid, said notes were wholly satis- 
fied and discharged, nor can said plaintiff, by the laws of said 
State, maintain any action thereon. 

** Wherefore said defendant prays that plaintiff's claim be re- 
jected, with costs, &c., and that a jury trial be awarded in this 
case, and for all other relief.” 


When the cause came on for trial, the following case was 
agreed upon. 
Case Agreed. 
“ Ann Brapston v. Topras Gipson. 


“Ist. The defendant, Tobias Gibson, on the 24th day of 
December, 1839, executed the promissory notes sued on in this 
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case, under the circumstances and for the consideration set forth 
in the deed of sale executed to him by the payee of said notes, 
William Harris, a copy of which act or deed of sale is hereto 
annexed, and forms a part of this case, as also the said two 
notes, which are respectively marked A, B, and C. 

“2d. On the 21st of January, 1840, the payee of the said 
two notes, William Harris, being then the holder thereof, in- 
dorsed and delivered the same to Mrs. Ann Brabston, the 
plaintiff, as collateral security, to secure the payment of the 
said Harris’s note to the said Ann Brabston, dated on the said 
21st of January, 1840, and payable twelve months after date, 
for the sum of six thousand dollars, and on the same notes 
mentioned in a receipt from the said Ann to the said Harris, 
under date of the said 21st of January, 1840, which is hereto 
annexed, and makes part of this case, and marked D. 

“3d. On the 18th of December, 1841, the said defendant, 
Tobias Gibson, did reconvey to the said William Harris all the 
property mentioned in the act of sale from Harris to the said 
Gibson, of the date of the 24th of December, 1839, before men- 
tioned and referred to, and took back and cancelled all the notes 
mentioned in said act of December, 1839, except the two notes 
now sued on, and in and by the said act reserved to himself a 
mortgage to secure him against liability on said two notes, as 
is set forth in said act of reconveyance, which is hereto annexed 
and marked E, and makes part of this case. 

“Ath. The plaintiff is now the holder of the note of the said 
Harris for six thousand dollars, dated the 21st of January, 1840, 
and payable twelve months after date, and which is the same 
note mentioned in the receipt from said plaintiff to said Harris, 
of the 21st of January, 1840, before referred to and made part 
of this case, and the said note is now in the hands of the plain- 
tiff and unpaid, and is hereto annexed and made part of this 
case, and marked F. 

“5th. The mortgage reserved by the defendant, Gibson, in 
the act of reconveyance from him to the said Harris, of the 
18th of September, 1841, to secure the return and cancelling 
of the said two notes, is duly recorded and subsisting and un- 
released, as appears by the certificate of the recorder hereto an- 
nexed, marked G, and made part of this case. 

“6th. The payee of the said two notes, William Harris, was, 
on the — day of March, 1843, declared a bankrupt by a decree 
of the District Court of the United States for the Louisiana Dis- 
trict, under the bankrupt law of the United States, and by the 
further proceedings in bankruptcy before said court has ob- 
tained his final discharge and certificate. 

23 * 
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“7th. Harris, the payee, resides in the State of Mississippi, 
and the notes sued on were indorsed and transferred to plain- 
tiff, and the receipt given by her therefor, made and executed 
by her at Natchez, in the State of Mississippi, in which State 
said notes are payable. If on this case, as herein stated, the 
law be for the plaintiff, then judgment to be entered for the 
said plaintiff for the sum of six thousand dollars, with ten per 
cent. per annum interest, from the 21st of January, 1840, till 
paid ; and if the law be for the defendant, then judgment to be 
entered for the defendant. 

“ Prentiss & Finney, Defendant’s Attorneys. 
Ros. Mort, for Plaintiff.” 


Upon this agreed case, the Circuit Court gave judgment for 
the defendant, Gibson ; whereupon the plaintiff sued out a writ 
of error, and brought the case up to this court. 

Whilst the cause was pending, Ann Brabston died, and James 
M. Brabston, her administrator, was substituted in her place. 


It was argued by Mr. Johnson (Attorney-General ), for the 
plaintiff in error, and by Mr. Gilpin and Mr. Walker, for the 
defendant in error. 


For the plaintiff in error, it was contended that judgment 
ought to have been rendered for the plaintiff in error. Be- 
cause,— 

1. That, independent of the statute of Mississippi, the plain- 
tiff in error was entitled to a judgment, and that the ne varietur 
on the notes does not restrain their negotiability, or make it the 
duty of the indorsee to inquire into the consideration. F'usi- 
lier v. Bonin, 12 Martin, 235; Canfield v. Gibson, 1 Martin, 
N. S. 145; Abat v. Gormley, 3 Louis. 241; King v. Gayoso, 
8 Martin, N. S. 370. 

2. That the statute has no operation on the notes, the suit 
having been instituted and prosecuted in Louisiana, its opera- 
tion being confined to actions commenced and sued upon prom- 
issory notes, &c., in Mississippi. Howard & Hutchinson, 
Statutes, 373, 374; Bank of United States v. Donnally, 8 Pet. 
361, 372, 373. 

3. That if the statute does apply to notes given in Louisiana 
and made payable in Mississippi, it affords no defence in this 
case, inasmuch as there was neither a want of lawful consider- 
ation, nor a failure of consideration, nor a payment, discount, or 
set-off, within the true meaning of the statute. 

4. That if there was a want of consideration, &c., the statute 
affords no defence, inasmuch as the defendant had notice of the 























JANUARY TERM, 1850. 271 


Brabston v. Gibson. 








assignment of the notes, within the true meaning of the statute. 
The Ploughboy, 1 Gall. 41; Brush v. Ware, 15 Pet. 111, 113. 


For the defendant in error it was contended, — 

1. The right of recovery by the assignee is governed by the 
law of Mississippi, Where her contract was made, and was to 
be executed. 

These notes, though drawn in Louisiana, were indorsed by 
Harris to Brabston in Mississippi (Record, $ 7 of Case Agreed), 
and they were payable in Mississippi. The contract, therefore, 
between the maker (Gibson) and the indorsee (Brabston) was 
made in Mississippi, and is governed by its laws. Story’s 
Confl. of Laws, $$ 272, a, 278, a, 280, 281, 316, a, 354; Sto- 
ry’s Prom. Notes, $$ 171, 172; 2 Kent’s Com. 458; Slacum 
v. Pomery, 6 Cranch, 221. 

Besides, it was to be executed in Mississippi, —the notes 
were to be paid there. 'The law of Mississippi, therefore, reg- 
ulated in every respect the mode and circumstances of pay- 
ment, —the rights of the parties paying or to be paid. Story’s 
Promissory Notes, §¢ 165; 2 Kent’s Com. 461; Robinson v. 
Bland, 2 Burr. 1078; Bank of Washington v. Triplett, 1 Peters, 
34; Boyce v. Edwards, 4 Peters, 123; Musson v. Lake, 4 
Howard, 278; Thompson v. Ketchum, 4 Johns. 288 ; Fanning 
v. Consequa, 17 Johns. 518; Shewell v. Hopkins, 1 Cowen, 
108 ; Prentiss v. Savage, 13 Mass. 23; Vidal v. Thompson, 11 
Martin, 23; Andrews v. Herriot, 4 Cowen, 508, 510; Cox v. 
United States, 6 Peters, 172, 203. 

2. The laws of Mississippi, which affect and regulate the 
rights of these parties, provide that, until the maker (Gibson) 
received notice of the assignment of the notes in question by 
the payee (Harris) to the assignee (Brabston), he was entitled, 
notwithstanding the assignment, to claim the benefit, against 
the assignee, of every payment, discount, or set-off, which 
could legally exist between himself and the payee. 

Howard and Hutchinson’s Miss. Digest, p. 373, $$ 12, 13: — 
“ All bonds, obligations, single bills, promissory notes, and all 
other writings, for the payment of money or any other thing, 
shal] and may be assigned by indorsement, whether the same 
be made payable to the order of the assigns of the obligee or 
payee or not; and the assignee or indorsee may sue in his own 
name, and maintain any action which the obligee or payee 
might or could have sued or maintained thereon previous to 
assignment ; and in all actions commenced or sued upon any 
such assigned bond, obligation, bill single, or promissory note, 
or other writing as aforesaid, the defendant shall be allowed the 
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benefit of all want of lawful consideration, failure of consider- 
ation, payments, discounts, and set-offs, made, had, or possessed. 
against the same, previous to notice of the assignment, any law, 
usage, or custom in anywise to the contrary notwithstanding, 
in the same manner as if the same had been sued and prose- 
cuted by the obligee or payee therein; and the person or per- 
sons to whom such instruments so payable are assigned may 
maintain an action against the person or persons who shall 
have indorsed or assigned the same, as in cases of inland bills 
of exchange ; provided, that where any debt shall be lost by the 
negligence or default of the assignee, the assignor or assignors 
shall not be liable, any such assignment notwithstanding.”’ 

§ 13 provides that, where a surety or indorser pays an obli- 
gation or protested note, in default of the obligor or maker, the 
obligation or note shall be assigned to him, and he shall have 
a right of action thereon against the principal debtor. 

In the case of Parham v. Randolph, 4 How. Miss. 453, Ran- 
dolph sold land in Louisiana and received in payment cer- 
tain notes “‘made payable at the Agricultural Bank of Missis- 
sippi,”” on which Parham was indorser. The notes were as- 
signed by Randolph to the Planters’ Bank, who recovered 
judgment against the indorser. The title of Randolph to the 
land proved bad, and his vendee was evicted. The indorser, 
Parham, prayed for an injunction and rescission of the contract, 
which was refused by the inferior court, and this appeal taken. 
It was contended that the assignee, the Planters’ Bank, being 
an innocent holder, could not be affected by failure of title ; 
but the Court of Errors (Sharkey, C. J.) said, — “‘ This position 
is untenable. The statute (of Mississippi) gives the maker the 
same defence against the holder that he had against the payee 
of the note. ‘These notes were made payable at the Agricul- 
tural Bank.” 

3. The evidence in the record shows, that on the 18th of 
December, 1841, more than four years before either of the 
notes of Gibson, which were assigned by the payee (Harris) to 
Brabston, had become due, and before this action was com- 
menced upon them, they were both completely annulled and 
discharged. 

It is shown by the record (¢ 1 of the Case Agreed) that the 
notes were executed by Gibson as a part of the purchase-money 
and consideration of a tract of land and some negroes bought 
by him from the payee (Harris), and that in the act of sale it 
was “expressly stipulated between the parties (Gibson and 
Harris), that it was a sale in which the right of redemption 
was specially reserved in favor of the vendor (Harris), for the 
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period of ten years from the date of the sale (24th December, 
1839), to be exercised by him at any time within that period, 
agreeably to the provisions of the laws of the State of Louisi- 
ana.’’ (These laws are quoted in the statement of the case.) 

It is shown by the record, that Harris did, on the 18th of 
September, 1841, exercise his right of redemption ; and by the 
Case Agreed, that Gibson did, on that day, reconvey to him all 
the property sold, and acknowledged to have received back the 
whole purchase-money and consideration, of which the amount 
of the two notes now sued on was declared to be a portion ; 
and that all the promissory notes given at the time of the 
original sale had been actually taken back and were cancelled, 
except the two notes for $ 13,000 now sued on, which “ were 
not then returned to Gibson, but Harris stipulated and guaran- 
teed the said two notes should be returned to Gibson and can- 
celled, and to secure the performance of this he mortgaged all 
the property in favor of Gibson.” 

. The evidence in the record shows, that neither at the 
time when the notes in question were assigned by Harris to 
Brabston, at Natchez, namely, the 21st of January, 1840, nor 
at the time when Harris exercised his right of redemption and 
Gibson reconveyed the property, namely, the 18th of Decem- 
ber, 1841, nor before the time when this action was com- 
menced, namely, the 14th of February, 1846, had any notice 
of the assignment of the notes in question, direct or implied, 
been given to or received by the defendant, Gibson, either from 
the payee (Harris) or the assignee (Brabston). 

No direct notice is averred, or offered to be proved by the 
plaintiff, or appears upon the record. It is denied by the de- 
fendant, Gibson, who avers that the assignment was without 
his knowledge or consent, and in fraud of his rights, and that 
he had no notice of it whatever, until long after his reconvey- 
ance of the property to Harris, and his release and discharge 
from the notes in question. 

No implied notice, if such were sufficient to contradict the 
positive requisitions of the statute of Mississippi, can be inferred 
from any evidence in the record. ‘The circumstance relied 
upon in argument, namely, that the notes in question were not 
cancelled and delivered up to the defendant at the time of the 
reconveyance of the property, and that he reserved a mortgage 
to secure their cancellation and delivery to him, affords no 
ground for such an inference. 

Allein v. The Agricultural Bank, 3 Smedes & Marsh. 57. 

This was a suit by the assignee of a note against the maker, 
who had no notice of the assignment, and had paid the note 
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without its being delivered up, taking a bond conditioned for 
its subsequent delivery. It was held by the Court of Errors, 
that a payment of a note without its delivery, where the maker 
had no notice of its transfer, is good; and is protected by the 
operation of the statute of Mississippi. The fact of its non- 
delivery at the time might possibly raise a presumption that it 
had been assigned ; but the proof of notice to the maker of 
the assignment, is a matter requiring a higher degree of evi- 
dence than that of presumption. The obligation of indemnity 
extended merely to a future delivery of the note. The fact of 
taking indemnity might be considered as a presumptive notice 
of assignment, but still of no higher grade of evidence than 
that which arises from the non-delivery of the note, and, so far 
as it was intended as a protection against payment in the hands 
of other holders, was unnecessary ; because such payment could 
not be enforced by them, by the terms of the statute, without 
proof of notice of the assignment to them. The statute allows 
the defendant, in all actions upon such instruments, whether 
negotiable or not, the benefit of all want of legal consideration, 
failure of consideration, payments, discounts, profits, made, 
had, or possessed, against the same previous to notice of assign- 
ment. ‘This has the effect to change the rule in many partic- 
ulars as established by the law merchant. The assignee takes 
the note, subject to all objections and incumbrances that apper- 
tain to it, of the kind described in the statute, up to the time 
of notice of the assignment. | 

5. The grounds upon which it is attempted to withdraw 
this contract, and the rights of the defendant (Gibson), in this 
action, from the provisions of this statute of Mississippi are not 
sustained, either by the evidence in the record, or the principles 
established by legal decisions. 

There is not a single circumstance to warrant the allegation 
of fraudulent coédperation between the maker (Gibson) and the 
payee (Harris) against the assignee (Brabston). On the con- 
trary, if there is evidence of fraud, it is in the withholding, by 
the assignee (Brabston), of all notice of the assignment, which 
was contrary to law ; in neglecting also to give Gibson any 
notice of the non-payment at maturity of Harris’s own note of 
$ 6,000 (for which the notes in question were held merely as 
collateral security); and in adopting no proceedings whatever 
against her principal debtor. 'These acts, whether of fraud or 
gross negligence, deprived Gibson of the opportunity to protect 
himself, at the time of reconveying the property, and also at 
the time of Harris’s bankruptcy. 

There is nothing in the form or substance of the notes in 
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question which exempts the party who commences an action 
upon them from the provisions of the statute of Mississippi. 
The indorsement of “ Ne varietur” did not give, as is alleged, 
“increased confidence and additional value” to their nego- 
tiable character ; on the contrary, it gave notice to the assignee 
that they were connected, when made, with other transactions, 
into which, receiving them as she did, not ‘in the usual course 
of business,’’ but as collateral security, she was bound to in- 
quire. ‘The cases of Fusilier v. Bonin, 12 Martin, 235, Canfield 
v. Gibson, 1 New Series, 145, and Abat v. Gormley, 3 Louis. 
241, are decisions, not of the law of Mississippi, but of Louis- 
jana, nor do they go further than to hold that the mere indorse- 
ment of “ Ne varietur,” unaccompanied with other circum- 
stances, does not destroy in Louisiana the negotiable character 
of bills or notes, taken “in the usual course of business.” 
Indeed, Fusilier v. Bonin goes to show that, if the notarial 
act accompanying the note marked “ Ne varietur”’ exhibits a 
right existing in the maker to cancel the note, the holder could 
not recover. In State Bank v. Orleans Navigation Co., 3 Louis. 
294, 304, a third party was held bound to notice a defect dis- 
closed by an instrument referred to in the bill. 

The facts that the assignment of the notes was as a pledge 
or collateral security, and that the reconveyance of the property 
was subsequent to the assignment, though in accordance with 
the stipulation entered into, by a public notarial act, between 
the parties to the notes at the time they were made, are equal- 
ly unavailing as grounds of exemption from the provisions of 
the statute of Mississippi. 

The allegation that the rights of the assignee (Brabston) are 
to be governed by the law, not of Mississippi, but of Louisiana, 
because the notes were accompanied by a mortgage of property 
in Louisiana; and that, if so governed, the assignee could re- 
cover in this action against the maker, upon the principles of 
the “law merchant,” free from all equities he might have, can- 
not be sustained in either respect. 

It has already been shown, that, although the notes were 
originally made in Louisiana, they were not payable there, and 
therefore not governed by her laws. If they were, the “law 
merchant” would not authorize the recovery by the assignee. 

Because the notes of which Brabston now seeks to recover the 
whole amount of $ 13,000 were not taken in the usual course 
of business, or in payment or extinguishment of a debt, but 
merely as collateral security for a note of $6,000. Collins ». 
Martin, 1 Bos. & Pull. 651; Coddington v. Bay, 20 Johns. 
651; Depeau v. Waddington, 6 Whart. 232; Petrie v. Clark, 
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11 Serg. & Rawle, 377; Brooks v. Whitson, 7 Smedes & 
Marsh. 520; Homes v. Smith, 16 Maine, (4 Shep.) 180; Nor- 
ton v. Waite, 20 Maine, (2 App.) 177; Swift v. Tyson, 16 
Pet. 1; Stalker v. McDonald, 6 Hill, 93. 

Because the terms of the receipt on which the notes of Gib- 
son were assigned to Brabston place him in the position mere- 
ly of a guarantee to her, to the extent of $13,000, for the 
payment by Harris of his note to her for $6,000; and there- 
fore it is incumbent on her, before resorting to the guarantee, to 
show notice given to Gibson of Harris’s failure to pay the guar- 
anteed debt, prompt proceedings against Harris for its recov- 
ery, and no injury to Gibson by reason of any neglect thereinr.. 
The evidence in the record exhibits no proof of such notice or 
proceedings ; but, on the contrary, it shows the surrender by 
Gibson, from want of such notice, of property sufficient for his 
protection; the possession by Harris of large property when the 
guaranteed debt became payable; and his insolvency and dis- 
charge before Gibson’s knowledge of a claim against him. 
French v. Bank of Columbia, 4 Cranch, 161; Douglass »v. 
Reynolds, 7 Pet. 126; 2 Starkie on Evidence, 266; Phillips 
v. Astling, 2 Taunt. 206; Cammidge v. Allenby, 6 Barn. & 
Cress. 383; U. States v. Hillegas, 3 Wash. C. C. 75; Ramsay 
v. West. Bank, 2 Penn. 205; Johnston v. Chapman, 3 Penn. 
19; Isett v. Hoge, 2 Watts, 129; Thomas v. Callihan, 5 New 
Series, 181; Styles v. McNeill, 6 New Series, 296; Mitchell v. 
Dall, 2 Har. & Gill, 75; Read v. Cutts, 7 Greenl. 186. 

Because it is neither proved by the record, admitted, nor 
agreed, that the notes on which this action is brought were pre- 
sented for payment, or that payment thereof was demanded, 
either at the Agricultural Bank of the State of Mississippi, or 
on the day of the maturity thereof, or that any notice of presen- 
tation, or of non-payment thereof, was given to the said Gib- 
son or Harris. Story on Promissory Notes, $$ 227-230; 3 
Kent’s Com. 97, 99; Rowe v. Young, 2 Brod. & Bingh. 165; 
U. 8. Bank v. Smith, 11 Wheat. 171; Wallace v. McConnell, 
13 Pet. 136; Mellon v. Croghan, 3 New Series, 423, 431; 
Smith v. Robinson, 2 Louis. 405; Morton v. Pollard, 10 Louis. 
552; Warren v. Allnut, 12 Louis. 454. 





Mr. Justice McLEAN delivered the opinion of the court. 

This writ of error is brought to review a judgment of the 
Circuit Court for Louisiana. 

The action was founded on two promissory notes given by 
Tobias Gibson, and dated the 24th of December, 1839, in 
which he promised to pay to William Harris, for value re- 
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ceived, at the “ Agricultural Bank of the State of Mississippi,” 
in one note, six thousand dollars, the lst of February, 1845, 
and in the other, seven thousand dollars, the Ist of February, 
1846. These notes were given in part consideration for a plan- 
tation and slaves in Louisiana, sold by William Harris to Gib- 
son, to secure the payment of which and other notes a mort- 
gage was executed on the property. The words “ Ne varietur” 
were indorsed on the notes to identify them with the sale of 
the estate. 

On the 21st of January, 1840, these notes were assigned, in 
the State of Mississippi, to the plaintiff, as collateral security for 
the payment of a note to her of the same date, given by Harris, 
who was a citizen of Mississippi, for six thousand dollars, pay- 
able twelve months after date. In the sale of the above prop- 
erty there was reserved to the vendor a right to repurchase it 
within ten years ; and it appears there was a redemption of the 
property at the price for which it was sold, and a reconveyance 
to Harris was executed on the 18th of September, 1841. T'wo 
notes on Gibson were given up as a part of the consideration 
for the repurchase, but the above two notes for thirteen thou- 
sand dollars, having been assigned by Gibson to the plaintiff, 
were not surrendered, but Harris agreed that they should be 
given up and cancelled, and a mortgage was executed on the 
property to indemnify Gibson against them. The first mortgage 
for the consideration money was cancelled. Harris became 
bankrupt, and took the benefit of the bankrupt act in 1843. 

The cause was submitted to the court on the facts agreed, 
and a judgment was rendered for the defendant. On several 
grounds, the plaintiff asks the reversal of this judgment. 

The notes were given in Louisiana, but they were made pay- 
able and indorsed in Mississippi; consequently they are gov- 
erned by the law of Mississippi. ‘The law of the place where 
a contract is to be performed, and not the place where it was 
executed, applies. The indorsement of a note subjects the in- 
dorser to the obligations imposed by the law where the in- 
dorsement was made. 

It is contended that, under the law of Mississippi, the defend- 
ant is not bound. The law referred to is in Howard and 
Hutchinson’s Digest, 373, which declares that “all bonds, ob- 
ligations, single bills, promissory notes, and all other writings 
for the payment of money or any other thing, shall and may be 
assigned by indorsement,” &c., and the assignee may bring an 
action, &c., ‘‘and in all actions commenced or sued upon any 
such original bond, obligation, bill single, or promissory note, 
or other writing as aforesaid, the defendant shall be allowed the 
VOL. IX. 24 
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benefit of all want of lawful consideration, failure of considera- 
tion, payments, discounts, and set-offs, made, had, or possessed 
against the same previous to notice of the assignment.” 

The only question in the case which can arise under this 
statute is, whether the admitted facts constitute a defence to 
the action. ‘The facts not being within the statute cannot be 
set up as a defence under it. They do not show “an illegal 
consideration, a failure of consideration, payment, discount, or 
set-off.’ There was no pretence of payment of these notes in 
the redemption of the property. ‘They were declared to re- 
main in force, and to be subject to extinguishment when ob- 
tained. ‘The case cited, of Parham v. Randolph, 4 How. Miss. 
453, was where the note was given for land, the title to which 
failed; the failure of the consideration was held a good defence 
against the note in the hands of an assignee. That case was 
clearly within the statute. 

These notes, being negotiable, were assigned to the plaintiff, 
for a valuable consideration, without notice, prior to the act of 
redemption. ‘That act being a voluntary one by Harris, the 
assignor of the notes, it could in no respect prejudice the rights 
of his assignee. Under the laws of Louisiana, the right of re- 
demption may be enforced against a purchaser of the thing 
liable to be redeemed, though that fact was not named in the 
second sale, And when a vendor recovers the possession of 
land, by virtue of the power of redemption, he takes it free of 
all encumbrances created by the purchaser. 

But these principles can have no application to negotiable 
paper, though given for a thing purchased which the vendor 
may redeem. ‘The purchaser who holds land or other property 
liable to be redeemed, reconveys the property only on the pay- 
ment of the consideration money. And whether this payment 
be made by returns of the notes given, in money, or in some 
other manner acceptable to the parties, cannot be material. In 
the present case, it seems, Gibson was content to take a mort- 
gage on the property reconveyed, to indemnify him against the 
outstanding notes. 

From the fact that the notes were not given up, and an in- 
demnity against him having been taken, a jury might well pre- 
sume that Gibson had notice of the assignment. But this was 
not important to the right of the assignee. She stands unaf- 
fected by the reconveyance. The indorsement of the words 
“ Ne varietur”’ could have no effect on the notes which were 
payable in Mississippi, and which were indorsed to the plain- 
tiff in that State. Ner could they have affected the negotiable 
character of the notes, had they been assigned in the usual 
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course of business in Louisiana. Abat v. Gormley, 3 Louis. 
241. 

These notes were assigned to the plaintiff, as collateral secu- 
rity, by Harris, for the payment of his note for six thousand 
dollars, executed at the same time, which constituted a legal 
transfer of the notes, for the purpose stated. On the credit of 
these notes, it may be presumed, the plaintiff received the note 
of six thousand dollars from Harris. 

If Gibson be considered as a guarantor, as contended, yet a 
notice was not necessary, as he received an ample indemnity 
against the six thousand dollars by the mortgage. But he was 
not a guarantor in any sense of that term. Harris assigned the 
notes as security, and, under the circumstances, he cannot 
complain of want of notice of his own default. 

No demand of the notes, when due, at the Agricultural Bank 
of Mississippi, where they were made payable, was necessary. 
The action is against the maker of the notes, and if the money 
was in the bank, or if the party was there with the money to 
pay the notes on presentation, it is matter of defence, and con- 
sequently the demand at the bank need not be averred in the 
declaration, nor proved on the trial. This question was fully 
considered and decided in Wallace v. McConnell, 13 Peters, 
136. 

We think the judgment of the Circuit Court must be re- 
versed, and the cause remanded to that court for further pro- 
ceedings, conformably to this opinion. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Louisiana, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be, 
and the same is hereby, reversed, with costs, and that this 
cause be, and the same is hereby, remanded to the said Circuit 
Court for further proceedings to be had therein in conformity 
to the opinion of this court. 
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Samvet Davis, PLAINTIFF IN ERROR, v. THE PoLice Jury oF THE 
ParisH oF ConcorpIA. 


The treaty of St. Ildefonso, by which Spain ceded Louisiana to France, became 


operative to transfer the sovereignty upon the day of its date, viz. the Ist of Octo- 
ber, 1800. 


The executive and legislative branches of the government of the United States have 


always maintained this position, and this court concurs with them in its correct- 
ness. 

The preceding case, p. 127, of The United States v. Reynes referred to. 

By the laws of nations, all treaties, as well those for cessions of territory as for other 
purposes, are binding upon the contracting partics, unless when otherwise provided 
in them, from the day they are signed. The ratification of them relates back to 
the time of signing. 

Where territory is ceded, the national character continues for commercial purposes, 
until actual delivery ; but between the time of signing the treaty and the actual 
delivery of the territory, the sovereignty of the ceding power ¢eases, except for 
strictly municipal purposes, or such an exercise of it as is necessary to preserve 
and enforce the sanctions of its social condition. 

The power to grant land or franchises is one of those attributes of sovereignty which 
ceases. 


The Spanish Governor of Louisiana had, therefore, no right to grant a perpetual) 
ferry franchise on the 19th of February, 1801; and, consequently, it is not proper- 
ty which was protected by the treaty between France and the United States. 


Tuts case was brought up from the Supreme Court of the 
State of Louisiana, by a writ of error issued under the twenty- 
fifth section of the Judiciary Act. 

As the decision of the court turned upon the single point 
when the treaty of St. Ildefonso became operative, so far as 
to extinguish the right of the Spanish governor to grant a 
perpetual franchise, it is not necessary to give a detailed state- 
ment of the facts in this case, nor of the arguments of counsel 
upon the points which were not included in the decision of the 
court. 

The following summary will sufficiently explain the case. 

Davis, the plaintiff in error, filed his petition in the Ninth 
District Court of the State of Louisiana, in and for the Parish 
of Concordia, on the 7th of February, 1840, in which he sets 
forth, that the Marquis de Casa Calva, then Governor-General 
of the Province of Louisiana, on the 19th of February, 1801, 
granted to one Thomas Thompson, then of said parish, the 
privilege of a ferry at the post of Concordia, in said parish, op- 
posite to the then town, now city, of Natchez, as a privilege to 
be attached to the plantation of said Thompson, which he then 
possessed, in order that from that place he might have and en- 
joy the exclusive privilege, &c., for reasonable and customary 
toll, as it might be established ; and on condition that he, the 
said Thompson, would clear a certain public road or highway 
from the said post of Concordia to the Bayou Cocadelle (Coco- 
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drillo), in said parish. ‘That Thompson fully performed the 
said condition, as appears by the certificate of Joseph Vidal, the 
commandant at said post of Concordia. ‘That Thompson en- 
tered upon the privilege aforesaid, and performed the duties, 
and enjoyed the profits of said ferry, until the 16th of October, 
1803, when he conveyed to Joseph Vidal all his right, title, and 
interest in and to said ferry and said tract of land. That the 
tract of land to which the privilege was attached was sold by 
Thompson to Vidal for the sum of four thousand dollars ; when 
the land without the ferry would not at the time have been 
worth more than eight hundred dollars. That said Vidal en- 
tered into possession of said ferry and plantation, and continued 
to keep and enjoy the same until the year 1817, when he sold 
and delivered the same to petitioner. That petitioner thus be- 
came the owner of the said tract of land, and the lawful pro- 
prietor of the exclusive privilege of keeping said ferry. That 
by the laws, usages, and customs of the Spanish government 
at the date of said grant, said grant operates to the exclusion 
of any other ferry, for the distance of one league above and one 
league below. ‘That the title of petitioner, acquired from the 
Spanish government, has also a prescriptive right, founded on 
the possession and enjoyment thereof by himself and vendors 
since 1801. 

The petitioner then set forth that the Police Jury of the 
Parish of Concordia, in April, 1839, established a ferry across 
the Mississippi, from the town of Vidalia, in the parish of 
Concordia, to the city of Natchez, which conflicted with his 
right. 

The answer admitted the establishment of the ferry by the 
Police Jury, averred their right to do so, and contested the 
plaintiff ’s claim upon grounds which it is not necessary here to 
mention. Evidence was taken on both sides. 

On the 14th of June, 1841, the Ninth District Court gave 
judgment for the defendants. 

The case was carried to the Supreme Court of Louisiana, 
which, at October term, 1841, reversed the judgment of the 
District Court, upon matters of evidence. It is reported in 19 
Louisiana Reports, 533. 

Upon the second hearing before the Ninth District Court, 
judgment was rendered for the petitioner Davis, which, upon 
being again carried to the Supreme Court, was again reversed, 
and judgment rendered for the defendants. This last case is 
reported in 1 Louis. Ann. Rep. 288. 

The petitioner, Davis, sued out a writ of error, and brought 
the case up to this court. 
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It was argued by Mr. Core and Mr. Gilpin, for the plaintiff 
in error, and Mr. Jones, for the defendant in error. 


The counsel for the plaintiff in error contended, — 

1. The plaintiff contends that the grant under which he 
claims originated in a contract by which the exclusive privi- 
lege of keeping a ferry in front of his plantation was given to 
Thomas Thompson, in consideration for making a road, which 
he did make. 

2. That the words con erclusion, in the grant, mean that 
the sovereign or his agents shall not establish another ferry 
within a reasonable distance of his own. 

3 That the ferry attempted to be established at Vidalia by 
the defendant is on the same line of travel, and in the imme- 
diate vicinity of his grant; and, if it goes into operation, the 
obligation of the contract which he holds will be impaired, and 
his benefit greatly diminished, contrary to the true intent and 
meaning of the grant. 

Recognizing the supervising authority of this court, and 
yielding to the supposed exposition of law by this tribunal, the 
Supreme Court of Louisiana decided that the words con exclu- 
sion were susceptible of an interpretation different from that 
given to them by complainant’s counsel; and therefore it was 
incumbent on that court to give to that expression this narrow 
and restricted meaning. On the part of the plaintiff in error, it 
will be contended that this court erred. 

This case, on the same pleadings, has been twice before the 
Supreme Court of Louisiana ; on the first occasion, reported in 
19 Louisiana, 533, it came up on bill of exception taken on the 
trial on sundry rulings of the District Court as to the admission 
or rejection of testimony. The plaintiff’s title was, however, 
then exhibited, as it now is, and sustained by the same docu- 
mentary evidence which is now produced. The validity of 
this title was then denied by defendant, as it now is, and was 
then at issue. Yet, throughout the entire argument of coun- 
sel, and the opinion of the court, no doubt is breathed as to the 
extent of the privilege embraced in the grant. ‘The cause was 
remanded, with instructions to the District Court as to the 
competency of testimony alone. 

On the second trial, the District Court did conform to these 
directions, and a verdict was rendered for the plaintiff. 

On a second appeal to the Supreme Court, every point which 
was decided in the District Court directly was aflirmed ; but a 
new point was gratuitously taken by that court, on which its 
decision was adverse to plaintiff; and this point is that which 
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is alone presented on this writ of error. 1 Louisiana Ann. Rep. 
288 — 292. 

The Louisiana court appeared to think this case closed by 
the Charles River Bridge case, in 11 Peters, 423, and under- 
stood it as asserting, “that, if any other meaning can be given 
to a grant besides that which would surrender for ever a fran- 
chise, and a part of the sovereign power, that meaning must be 
preferred.”” We contend that the language and meaning of 
this court in the case cited have been misunderstood ; and that 
no such doctrine ought to govern the present case. 

We shall further contend, — 

1. That the mere grant of a ferry privilege across the Missis- 
sippi, by competent authority, implies, ex vi termini, an exclu- 
sion of all other ferry rights, not only by private unlicensed in- 
dividuals, but operates to exclude the sovereign from making a 
similar grant, or one which will conflict with it, and impair or 
destroy its value to another. 

2. That the grant in this case, con exclusion, is such an ex- 
press recognition of such exclusive right. , 

3. That this is a case of express contract, by which, for a 
valuable consideration, Thompson became the purchaser of an 
exclusive ferry privilege. 

4. That the uninterrupted and uncontested right thus 
claimed, having been exercised and enjoyed by himself, and 
those under whom he claims title, for a period of thirty-eight 
years, furnished the most conclusive evidence of title against 
defendants. , m 

The authorities relied upon to sustain these positions are 
those referred to in the cases already cited from the Louisiana 
Reports, and 11 Peters; with the opinion of this court, pro- 
nounced during the present term, in the Illinois Ferry case, — 
confirming the views here taken of the Charles River Bridge 
case. West River Bridge v. Dix, 6 How. 507 ; 25 Wend. 631; 
12 Pet. 435; 1 How. 194; Partidas, 3, 18, 28, 37, 39, 5, 
7, 20; Just. Dig., 8, 1, 20, 42, 9, 1; 1 Louis. Dig. 448, 476; 
2 ib. 241; 2 White’s New’ Rec. 190, 194, 516; 2 Martin’s 
Treat. 329 ; 2 Stat. at Large, 245, 283, 324; 8 ib. 202; Louis. 
Code of Practice, 6, 296. 

The sovereignty of Spain existed in full force at the time of 
the grant, and the property derived under it was protected by 
the treaty with France. Treaty of St. Ildefonso of 1st Octo- 
ber, 1800, 2 White’s New Rec. 516. ‘Treaty of Madrid, 21st 
March, 1801, 2 Martin’s Treat. Sup. 329. Royal Order of De- 
livery, 15th October, 1802, 2 White’s New Rec. 190. Treaty 
of Paris, 30th April, 1803, 8 Stat. at Large, 202. 
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The second point made by Mr. Jones, for the defendant in 
error, was as follows : — 

Il. The grant in question, whatever the nature or extent of 
the interest intended to be conveyed by it, never, for an instant, 
had any validity, as against the United States or the State of 
Louisiana. 

lst. Because it was not one of those complete and consum- 
mate grants, the validity, force, and effect of which were left 
by Congress to be determined by the general principles and 
rules of international law, but was executory in its nature, as 
being dependent, for its consummate force and effect, upon the 
performance of a condition by the grantee, and therefore within 
the purview of the laws of the United States making it neces- 
sary for all but consummate grants to pass through the regular 
process to confirmation by Congress, or to adjudication under 
the authority of Congress. (Laws of United States and judg- 
ments of this court in execution of them, hereinafter cited to 
other points, and passim. ) 

2d. Because the treaty of St. Ildefonso, as between the par- 
ties to it, operated from its date; and instantly transferred to 
France all the rights of municipal sovereignty and eminent 
domain then appertaining to the territorial sovereign; which 
Spain was bound to transmit undiminished and intact to 
France. During the time that Spain occupied the province, 
between the ‘date of the treaty (1st October, 1800) and the de- 
livery of the province over to France (30th November, 1803), 
the possession and the dominion, remaining with her, were 
held in trust for France. The authority resulting from such 
possession and dominion was limited to the ordinary acts of 
local administration, the preservation of order and the due 
execution of the laws, and extended not even to the granting 
away of royal demesnes or crown lands, far less to the irrevo- 
cable alienation of any portion of the eminent domain, or to 
the diminution of any of the rights of ultimate sovereignty 
then enjoyed by the territorial sovereign. 

Even the United States are held to have taken the dominion 
of all the territories ceded to them, including whatever was 
ceded either by particular States or by France, under a strict 
trust for the new States intended to be carved out of such ter- 
ritories ; and, as such trustees, bound to transmit all the rights 
of municipal sovereignty and eminent domain unimpaired to 
the new States; and were therefore incompetent to grant away 
from the new States any navigable waters, or the soils under 
them, or the shores, or, in short, any land below the ordinary 
high-water mark. Pollard v. Hogan, 3 How. 221 ef seq. 























JANUARY TERM, 1850. 285 








Davis v. The Police Jury of Concordia. 





But all question of the disabling effect of the treaty of St. 
Ildefonso, from its date, upon Spanish authority to grant, or in 
any way to diminish, either the crown lands or any rights of 
territorial sovereignty, was completely closed in three months 
after the delivery of Louisiana to the United States, by an act 
of Congress positively repudiating all Spanish grants made af- 
ter the Ist of October, 1800, with an exception of actual set- 
tlers before that date; and this court, conforming to the rule 
so repeatedly laid down in its own adjudications, which binds 
the judicial department to follow the lead of the political de- 
partment of the government in the practical construction, as- 
sertion, and execution of all such national rights as are acquired, 
and of all such national obligations as are incurred, by treaty 
stipulation, has repeatedly adjudged Spanish grants to be void, 
because made after that date. Act of Congress, 26th March, 
1804, erecting Louisiana into two territories, 2 Stat. at Large, 
283 ; Foster and Elam v. Neilson, 2 Pet. 253; Garcia v. Lee, 
12 Pet. 515; Pollard v. Kibbe, 14 Pet. 63. 

If, therefore, the grant now in question be taken as going to 
vest a perpetual and irrevocable franchise in the grantee, it 
bound neither France nor the United States. The utmost ex- 
tent of jurisdiction then remaining in any Spanish authority 
over ferries, was to license and regulate them; so as that the 
term of no license should go beyond the duration of the tem- 
porary possession and dominion held by Spain. 


Mr. Justice WAYNE delivered the opinion of the court. 

There is enough upon the record of this case to give this 
court jurisdiction, but not enough to give the appellant the re- 
lief for which he has brought it here. 

His complaint is, that the application of the law of Louisiana 
for the establishment of ferries (2 Mart. Dig. 142, 3 Mart. Dig. 
292) to a ferry franchise claimed by him, from Concordia to 
Natchez, is an invasion upon a right of property secured by the 
third article of the treaty between the United States and the 
Republic of France, ceding Louisiana to the former; and that 
it impairs the obligation of a contract, which was entered into 
between the Marquis de Casa Calvo and one Thomas Thompson, 
on the 19th of February, 1801, granting to Thompson a ferry 
at the post of Concordia to Natchez, as a privilege to be attached 
to his plantation, on condition that Thompson would clear a 
public road from Concordia to the Bayou Cocodrillo. The ap- 
pellant claims the franchise and land to which it was attached, 
as a purchaser of both from Joseph Vidal, who bought from 
Thompson the grantee, on the 16th of October, 1803. It is 








286 SUPREME COURT. 











Davis v. The Police Jury of Concordia. 

further said, that by the law, usages, and customs of Spain, in 
Louisiana, at the date of the grant, no other ferry could be es- 
tablished within a league above or below its locality. The 
interference with the franchise is said to be the establishment 
of another ferry by the Police Jury of Concordia, from the town 
of Vidalia, in that parish, to the city of Natchez. The validity 
of this proceeding is called in question, on the ground, as we 
have already said, of its being contrary to a treaty and the 
Constitution of the United States. Both having been decided 
by the highest court in Louisiana against the rights claimed, 
the cause is before us, under the provisions of the twenty-fifth 
section of the Judiciary Act of 1789. 

In support of the appellant’s case, his counsel urge, — Ist. 
That the grant of a ferry privilege across the Mississippi, by 
competent authority, implies, ex vt termini, an exclusion 
of all other ferry rights, not only by private, unlicensed indi- 
viduals, but operates to exclude the sovereign from making a 
similar grant to another, which will conflict with it, or impair 
or destroy its value. 2d. That the grant in this case, con exr- 
clusion, is an express recognition of such exclusive right. 34d. 
That this is a case of express contract, by which, for a valuable 
consideration, Thompson became a purchaser of an exclusive 
ferry privilege. 4th. That the uninterrupted right thus claimed, 
having been exercised and enjoyed by thd appellant, and those 
under whom‘ he claims, for thirty-eight years, is conclusive evi- 
dence of title against the defendants. 

We have placed the point in the case upon which the juris- 
diction of this court attaches in near connection with the points 
just read, to show that three of them are not reéxaminable by 
this court, however they may have been adjudicated by the 
court below. 

The first, second, and fourth points involve questions of what 
the sovereign may do, or not do, in granting a second ferry 
franchise which impairs the value of one previously granted ; 
also, whether the words con exclusion, in the grant to Thomp- 
son, mean an exclusive and perpetual ferry franchise ; and, 
lastly, whether its long use by Thompson and those claiming 
from him is, or is not, conclusive proof of the franchise, and 
that they may claim it prescriptively. All of these are ques- 
tions depending upon the provincial laws of Louisiana, when 
belonging either to France or Spain; upon its territorial law 
afterwards, when it became a part of the United States; and 
upon such laws as may have been passed and continue to be in 
force in the State of Louisiana. Neither of them involves the 
validity of a treaty or statute of, nor an authority exercised 
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under, the United States; nor the validity of a statute or an 
authority exercised under a State, on the ground of being re- 
pugnant to the Constitution, treaties, or laws of the United 
States; nor do they, or either of them, draw in question the 
construction of any clause of the Constitution, or of a treaty or 
statute of, or commission held under, the United States. 

What we have to decide in this case is, whether or not the 
franchise of a ferry given by the Marquis de Casa Calvo to 
Thompson is a property protected by the treaty by which 
Louisiana was ceded to the United States, or a contract bought 
by ‘Thompson for a valuable consideration, which has been im- 
paired by the action of the Police Jury of Concordia, under the 
laws of Louisiana. 

Now, in our view of the case, it matters not what merits 
Thompson may have had in getting his privilege of a ferry; 
whether he made, or did not make, the road from the post of 
Concordia to Cocodrillo; or how long he and those claiming 
under him have had the use of the privilege ; or what were the 
powers of the Governor of Louisiana to grant such a franchise, 
or to what extent other officers, acting temporarily as governors, 
could exercise the powers of sovereignty, delegated to one who 
was so by commission ; or what were the usages in Louisiana, 
before it was ceded to the United States, in respect to ferry 
grants and the use of them, —if the sovereignty of Spain in 
Louisiana had been parted with when the Marquis de Casa 
Calvo gave this ferry right to Thompson. Had the Marquis, 
at the time it was done, supposing him to have been exer- 
cising the plenary power of a Governor of Louisiana, any 
official faculty to delegate to a subject of the king of Spain, 
as a franchise, a portion of the king’s royal privilege or pre- 
rogative? 

The contract must be tested, as all others are, whether they 
are national or private, by the competency of the parties to 
make it. If that does not exist, nothing can be claimed under 
it, except such equities as may have arisen to either from the 
conduct of one or the other of them in the transaction. 

The transaction in this case is, that the Marquis de Casa 
Calvo, Governor-General of the Province of Louisiana, granted 
to one Thomas Thompson, on the 19th of February, 1801, a 
ferry at the post of Concordia, opposite to the town of Natchez, 
as a privilege to be attached to the plantation he possessed, “ in 
order that from that place, with exclusive privilege, he may 
carry on the ferry across the river, demanding and receiving 
only the prices most equitable and customary which may be 
established with the accord of the commandant of the post of 
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Concordia,” — “que se fixavan con acuerdo del dicho com- 
mandante.”’ 

Four months before this privilege was given to Thompson, 
on the Ist of October, 1800, the treaty of St. Ildefonso was 
made, by which Spain retroceded to France the Province of 
Louisiana. ‘The terms and conditions of that treaty we will 
speak of presently, as far as it may be necessary to do so, after 
we have shown the views taken by the different departments 
of the government of the United States of the obligations of it, 
when they began, and when the full sovereignty of Spain 
ceased over Louisiana. 

Each of them has said officially, that the sovereignty of the 
king of Spain for granting lands in Louisiana ceased with the 
signatures of the treaty of St. Ildefonso, on the Ist of October, 
1800. Within a year after the cession of Louisiana, Congress, 
having learned that concessions for lands had been made by the 
Governors of Louisiana, between the 1st of October, 1800, and 
the 30th of April, 1803, the date of our treaty with France, 
passed an act declaring all such coneessions void, and of no 
effect in law or equity. 

This act was passed coincidently with what had been the 
declaration of the executive department of the government. 
This court has said the same in several cases. In the case of 
the United States v. Joseph Reynes, decided at this term, it has 
been reaffirmed, with a more extended examination than had 
been made before of the treaty of St. Ildefonso, that also be- 
tween the French Republic and the king of Spain, signed in 
Madrid on the 21st of March, 1801, with the order of Barcelona 
for the delivery of Louisiana to France in execution of both 
treaties, and of the treaty between France and the United States 
in connection with the actual delivery of the Province to the 
United States, on the 20th of December, 1803, by Laussat, the 
commissioner of the French government appointed for that pur- 
pose. The treaty of St. Ildefonso may be found in 2 White’s 
New Rec. 516; that of Madrid of the 21st of March, 1801, in 
2 Martin’s Treaties Sup. 329, and in 2 White, 501; the royal 
order given at Barcelona, and the proceeding thereon, in 2 
White’s Recop., from 190 to 196 inclusive; the treaty between 
France and the United States, 2 White’s Recop. 196 ; and the 
act of delivery by France to the United States, 2 White’s Re- 
cop., from 225 to 228 inclusive. 

In Reynes’s case, the judgment of the District Court affirm- 
ing his grant was reversed, on the ground that the treaty be- 
tween France and the United States gave to the latter all the 
rights acquired by France by the treaty of St. Ildefonso, and 
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that the political sovereignty of the king of Spain in Louisiana 
to grant lands ceased with the date of it, on the 1st of October, 
1800. 

We will now show, that the decision in that case accords 
with the received usages of nations in respect to rights acquired 
under treaties; that it is sustained by all that we now know 
of what were the relations between France and Spain at the 
time of the event, and the motives of the two governments for 
entering into the treaty of St. Ildefonso. 

All treaties, as well those for cessions of territory as for other 
purposes, are binding upon the contracting parties, unless when 
otherwise provided in them, from the day they are signed. 
The ratification of them relates back to the time of signing. 
Vattel, B. 4, c. 2, sec. 22; Mart. Summary, B. 8, c. 7, sec. 5. 

It is true, that, in a treaty for the cession of territory, its 
national character continues, for all commercial purposes ; but 
full sovereignty, for the exercise of it, does not pass to the na- 
tion to which it is transferred until actual delivery. But it is 
also true, that the exercise of sovereignty by the ceding coun- 
try ceases, except for strictly municipal purposes, especially for 
granting lands. And for the same reason in both cases ; — be- 
cause, after the treaty is made, there is not in either the union 
of possession and the right to the territory which must concur 
to give plenum dominium et utile. ‘To give that, there must 
be the jus im rem and the jus in re, or what is called in the 
common law of England the juris et seisine conjunctio. ‘“'This 
general law of property applies to the right of territory no less 
than to other rights, and all writers upon the law of nations 
concur, that the practice and conventional law of nations have 
been conformable to this principle.” Puffendorf par Barbeyrac, 
lib. 4, c. 9, sec. 8, note 2. 

In this case, after the treaty was made, and until Louisiana 
was delivered to France, its possession continued in Spain. 
The right to the territory, though in France, was imperfect 
until ratified, but absolute by ratification from the date of the 
treaty. Such was the manifest intention, from the promise and 
engagement of his Catholic Majesty, in the third article of the 
treaty ; conditional upon the execution of the stipulations of 
the treaty relative to the Duke of Parma; but becoming retro- 
actively absolute from the time of the signature of the treaty, 
as soon as these conditions were performed, or when others for 
the same end were substituted by the contracting parties. 

The disability of France, or her refusal to perform the con- 
ditions for which the retrocession was to be made, would have 
released the king of Spain from his promise and engagement to * 
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make it. It may also be, that the conditions were to be per- 
formed by France in the time mentioned in the first article, 
and that Spain was to keep possession of the territory as a se- 
curity for that performance. But in either case, our conclusions 
that the rights of France attached, and that the sovereignty of 
Spain ceased from the signature of the treaty, would not be 
weakened ; as the Republic of France and his Catholic Majesty 
entered into another treaty on the 21st of March, 1801, to de- 
termine in a positive manner what states were to be given to 
the infant Duke of Parma, as an equivalent for the Duchy of 
Parma. In which it is also declared, that this second treaty 
had its origin in that in which the king cedes to France the 
possession of Louisiana. And further, that the contracting 
parties agree to carry into effect the articles of that treaty, and 
that, while the difficulties with regard to them are in process of 
arrangement, the present treaty shall not destroy the rights of 
either party under the first treaty. And if, as has been said, 
possession was meant to be held by Spain, as a security for the 
fulfilment of the treaty by France, until the time when the de- 
livery was to be made, that purpose must be considered as exclu- 
sive of any larger intent. The order given by Spain for the de- 
livery of the territory to France precludes all inquiry about the 
performance of the stipulations of the treaties by either of the 
contracting parties. Its terms, as is said in Reynes’s case, ac- 
knowledge that the right of France to the territory ceded was 
complete, and that the sovereignty of Spain over it ceased with 
the signature of the treaty of St. Ildefonso. 

This view of the subject is confirmed by the subsequent 
conduct of Spain. When her relations with France had be- 
come less amicable than they had been, and it was rumored 
that France was negotiating a sale of Louisiana to the United 
States, the Secretary of State of Spain, Don Pedro Cevallos, 
wrote to our Minister, Mr. Charles Pinckney, remonstrating 
against the proceedings of France in disposing of Louisiana. 
He declared, also, if the United States bought it, that it would 
be an absolute nullity, as France had formally and positively 
engaged not to sell it. No other complaint was then or after- 
wards made in respect to the right of France to Louisiana, or 
when those rights began. 2 White’s Recop. 546. Of course, 
as there was nothing of the kind in the treaty, the remon- 
strance was disregarded, and the purchase was made. 

There will be found also, in the order given for the delivery 
of Louisiana to France, a further confirmation that the king 
of Spain had not his former sovereignty over it after the treaty 
of St. Ildefonso was signed, and that his ministers did not think 
he had in the interval until the delivery was made. 
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The order does not vary, except as to the thing to be done, 
from the usual formula for such a purpose. It is in fact a copy 
of the order which was given by France when Louisiana was 
ceded to Spain in 1762. That had been preceded by others 
like it for more than a hundred years, when the monarchs of 
Europe ceded to each other by treaty distant territories, either 
in India or America. This which we are now considering 
must have the same meaning which international usages have 
uniformly given to the whole of them. 

There is always, in such an order, a commendation of the 
inhabitants, their interests generally, and of their possessions or 
property, perfect and inchoate, to the kind consideration of 
their new monarch, in the sense in which, presumptively, they 
would have been treated by the ceding sovereign. The lan- 
guage of it is hope, —not right, or the assertion of power. If 
it was not so, the order for delivery might impose larger obliga- 
tions upon the nation who receives the territory than the treaty 
does. The relations as to the value and suitableness of the ced- 
ed territory for the purposes of colonization might be changed. 
Instead of having lands for gratuitous distribution to new colo- 
nists, or upon such terms of purchase as the policy of a new 
sovereign might make desirable, that policy might be controlled 
by grants after the treaty for a cession has been signed. Indeed, 
before the signature of a treaty, but after negotiations have be- 
gun for a cession of territory, grants of land cannot be made in 
it without being subject to confirmation by the sovereign to 
whom the transfer shall be made. The inceptive equity of 
grants made by the governors of remote territories, who do not 
know that a cession of it has been made, or that negotiations 
have been begun for such an end, may be recommended to the 
kind consideration of the sovereign who receives the transfer ; 
but no more can be claimed. When, then, the king of Spain 
gave his order at Barcelona for the delivery of Louisiana to 
France, and said, in royal terms, “ meanwhile we hope” that 
all grants of property, of whatsoever denomination, made by 
my governors may be confirmed, although not confirmed by 
myself, he admits that he had not the sovereignty to confirm 
them ; that he had no power to do then what he might have 
done before the treaty, and what he ought to have done if he 
had power afterwards to confirm them, — that which, in fairness 
to his former subjects and to his own honor, it may be presumed 
he would have done, but from being conscious that the power 
to confirm such grants had been transferred to France. Such 
orders for the delivery of ceded territories, though usual, are 
not always given, whether there is or is not a provision in the 
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treaty for it to be done. Without them, however, treaties 
could not be consummated in already settled territories, with a 
due regard to the respective rights of the contracting parties, or 
with the peaceable transference meant by them. They prevent 
violence, are the best proof of a change of national character, 
preserve the commercial rights of the inhabitants, give to 
them in the eyes of all the world the new rights and relations 
they may have acquired, and establish, in the most notorious 
way it can be done, that the ceded territory has become a part 
of another dominion, partaking with it all those relations which 
nations can have with each other in commerce, in peace, and 
in war. 

Sir William Scott, in his opinion in the case of the Fama, 5 
Robinson’s Admiralty Reports, — given as early as February, 
1804, upon the treaty of St. Ildefonso, retroceding Louisiana 
to France, (though the reporter cites it as of the date of the 
previous treaty of St. Ildefonso of 1796,)— coincides with our 
views respecting sovereignty over a ceded territory, and the 
commercial character, in which a people of a distant settlement 
are placed, by a treaty of the state to which they belong, and 
by which they are stipulated to be transferred to another 
power, before the delivery of the territory has been made. 

The Fama sailed from New Orleans in April, 1803, for 
Havre de Grace, with Spanish property on board. She was 
taken on the way by a British cruiser, and her cargo libelled, it 
being alleged to be enemy’s or French property only upon the 
ground that Louisiana had been ceded by Spain to France be- 
fore the Fama sailed. The points stated in the words of Sir 
William Scott are, whether the treaty did not in itself confer 
full sovereignty and right of dominion to France, and whether 
the inhabitants were not so ceded by that treaty as to become 
immediately French subjects. ‘The cause was fully argued on 
both sides by as able counsel as were in that day or since in the 
admiralty courts of England. The cargo was restored to the 
Spanish claimant, on the ground that the national character of a 
place agreed to be surrendered by treaty, but not actually de- 
livered, continues as it was under the character of the ceding 
country. 

He cites, in support of his conclusion, the treaty signed at 
Breda, on the 21st of July, 1667, between Louis the Fourteenth 
and Charles the Second, in which Nova Scotia was ceded to 
France ; and the treaty of 1762, by which Louisiana was 
ceded by France to Spain. He might have found in the pro- 
ceedings under the first, before the order for delivery was 
given, a confirmation of his conclusion, in the orders and 
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passes which were given to merchant ships before the treaty 
was ratified. Such passes were given to renew at once the nav- 
igation and commerce provided for in the fourth article of that 
treaty, and that French vessels might trade with Nova Scotia 
as a dominion of France before it was surrendered. His whole 
argument, too, for his conclusion shows that, when he says, 
‘until a delivery has been made, the former sovereiguty must 
remain,” he did not mean sovereignty in the sense of the su- 
preme power to govern and to dispose of the lands in a ceded 
territory, or for the exercise of any sovereign power in it 
other than that sovereignty which was necessary to preserve 
and enforce the sanctions of its social condition, and which 
would protect its inhabitants in all of their existing national re- 
lations, conventional or otherwise, whatever they might be, until 
they were actually surrendered. When delivery has been 
made, these relations cease for the future from the time it has 
been done, and those of the nation receiving the territory be- 
gin. That such was the extent and limit of Sir William 
Scott’s use of the words ‘sovereignty must remain,” is clear 
from the concluding words upon that point in the case. They 
are, —‘‘I am of opinion, therefore, that on all the several 
grounds of reason or practice and judicial recognition, until pos- 
session was actually taken, the inhabitans of New Orleans con- 
tinued under the former sovereignty of Spain.’”? And when pre- 
viously speaking of what passes full sovereignty in territory ac- 
quired by treaty, his test of union of possession and right to 
constitute full sovereignty excludes the idea of its entire con- 
tinuance in a government which, having had both, had parted 
with its right to another, with a concomitant obligation to de- 
liver the possession. In fact, the full sovereignty in such a 
case is not in one or the other of the contracting parties, but in 
both, for either to do whatever is essential to the preservation 
of the ability of each to consummate their contract, according 
to its terms. 

Of course, what we have just said respecting sovereignty in 
cessions of territory is meant to be understood of treaties 
signed by plenipotentiaries having full powers to do so, and 
which have been afterwards ratified ; and not of those conven- 
tions entered into and signed conditionally, sub spe rati, by a 
minister not furnished with orders to execute it absolutely. 
Such was the treaty of Fontainebleau, executed on the 3d of 
' November, 1762, for the cession of Louisiana to Spain, which 
is cited in the opinion of Sir William Scott in the case of the 
Fama. In such a case nothing passes until acceptance of it by 
the king to whom the cession has been offered. And not 
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then, when it is as was the case in that instance; the cession 
of Louisiana having been promised by preliminary articles 
only, which were to be followed by a convention stipulating 
the measures, and the time to be fixed by common accord for 
the execution of the first. 

We have thus shown, that the conclusion to which this 
court came in Reynes’s case respecting grants of land in Lou- 
isiana, after the treaty of St. Ildefonso had been signed, is in 
harmony with the usages and law of nations. They would 
have required it, if the documents attending the transaction had 
not led to the same result. It has been shown before, that the 
legislation of Congress would not permit a different conclusion. 
The executive department of the government has uniformly 
acted under the same impression. 

Finally, all of our proceedings respecting Louisiana have 
been done upon the principle, that the law of nations does not 
recognize in a nation ceding a territory the continuance of 
supreme power over it after the treaty has been signed, or any 
other exercise of sovereignty than that which is necessary for 
social order and for commercial purposes, and to keep the ces- 
sion in an unaltered value, until a delivery of it has been made. 
Such being the extent of sovereignty under such circumstan- 
ces, is not the grant of a perpetual ferry franchise attached to 
land as much prohibited as a grant of land? 

We cannot distinguish between them, as to the source from 
which they can only be made. They are only distinguishable 
from each other in this, that one of them is exclusively for the 
grantee, and the other for the use of the public, with a com- 
pensatory right of toll attached. If a ferry franchise could be 
given in such a case, every other franchise might be. When 
the extent of Spanish royal prerogative in respect to franchises 
is considered, and especially such as the king of Spain could 
give in his foreign dominions under the Roman civil law, 
without any modification of it in the Partidas, it will not be 
forgotten, that naturai persons and bodies corporate might 
have been invested with monopolizing privileges and exemp- 
tions, both on the land and the water, —that charters could 
have been given to places, with licenses and exemptions which 
might have interfered seriously with the policy and institu- 
tions of a state coming into the possession of ceded territory. 
We will not mention them in detail. Enough has been said 
to show, that, if such a sovereignty could be exercised after a 
treaty has been signed, it would be a power to change materi- 
ally the relations which the people of a ceded territory had 
to each other; and to establish between them and a new sov- 
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ereign a different condition than had been contemplated when 
they were transferred. 

Such being the law of this case, we must say that the ap- 
pellant, under the privilege of a ferry right given by the Mar- 
quis de Casa Calvo, had no property in it secured by the third 
article of the treaty by which Louisiana was ceded to the 
United States, and that no contract arose from it, the obliga- 
tion of which has been impaired either by the legislation of 
Louisiana, or the action of the Police Jury of Concordia, un- 
der it. 

We will remark further, that nothing can be inferred from 
what we have said in favor of the validity of any franchise 
relating to the navigation of the Mississippi, if any such was 
granted whilst Louisiana was a province either of France or 
Spain. 

We will not enter minutely into the history of the retroces- 
sion of Louisiana to France, or into that attending our acquisi- 
tion of it. ‘There is much in both to confirm the views we 
have expressed concerning national rights arising under treaties 
signed, and afterwards ratified. We have now, too, other 
sources of information, contemporary with the transaction, 
which disclose more fully than was known until within a few 
years the policy of the First Consul in acquiring Louisiana. 
Stimulated by the European desire for colonies, and to counter- 
act the impressions which might be made upon his popularity, 
and the glory he had given to France, if Egypt should be lost 
and St. Domingo should become valueless from the revolt of 
its slaves, he determined to avail himself of his power to gratify 
the wishes of the king and queen of Spain, by making the in- 
fant Duke of Parma a king in and over a part of Italy, with all 
royal rights and honors, and to get Louisiana in return. He 
meant to make it a permanent colony of France. He nego- 
tiated, as the treaties show, for an absolute retrocession of its 
people and territory, without other limitation than that which 
the law of nations secured to the former. It was to belong to 
France as it had been, when the generous weakness of Louis 
the Fifteenth, without either cause or consideration, ceded it to 
Spain. On the other hand, that portion of Italy which was to 
be given for it was to be an unconditional transfer of people 
and territory, which, in the event of the failure of the issue of 
its new king, were to become absolutely a part of the Spanish 
monarchy. Neither contemplated any thing else, or that Spain 
should exercise a complete dominion in Louisiana, after having 
signed a treaty to cede it. There is not in the diplomacy of 
nations a more absolute surrender of dominion, than was made 
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by the king of Spain in the treaty of St. Ildefonso of October, 
1800. 

From that time until the treaty of Amiens was made, and 
afterwards, when it was foreseen it would be but a short truce, 
and would be followed by wars of longer duration, and greater 
changes in the condition of European nations than had been 
made in the wars of the ten preceding years, the First Consul, 
amidst all of his grand contemplations, did not lose sight for a 
moment of the colonization of Louisiana. ‘Troops were em- 
barked to take possession of it. Plans were made to colonize 
it exclusively with Frenchmen. He saw what might become 
our pressure upon it from the West, and to guard against the 
chances of war, which were then in this hemisphere in favor 
of England, it was to have been in its beginning a military 
colony under a leader of marked character and renown. France 
looked for commercial advantages from it, and a commanding 
war position over the Gulf of Mexico. It was hoped, too, that 
it would give to France, in the foreseen wars of Europe, favora- 
ble influences over the United States. ‘That such a power as 
France, between the United States and Mexico, would check 
us in our career in that direction, and would give to France the 
control of Mexico, and the continuance of her control over 
Spain itself. It was not in the order of Providence, that such 
intentions should be accomplished. The First Consul foresaw 
a war, in which all the resources of France would be wanted, 
and all that could be gathered from every source. The war 
came sooner than he anticipated, or meant that it should. It 
deprived him of all certain ability to take possession, or to re- 
tain Louisiana if he had done so. The navy of England was 
in his way. With his usual decision, and in opposition to his 
counsellors, he determined to sell Louisiana to the United 
States, when we were then only negotiating for such a part of 
it as would secure to us the transit of our Western produce to 
the ocean. Our ministers, with promptitude never to be for- 
gotten, without orders or powers from home to do $0, secured 
the prize by the treaty of the 30th of April, 1803. 

We shall direct this cause to be remanded for such further 
proceedings in the court from which it has been brought as 
that court may deem necessary. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Supreme Court of the State of Louisiana, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of the 
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said Supreme Court in this cause be, and the same is hereby, 
affirmed, with costs, and that this cause be, and the same is 
hereby, remanded for such further proceedings as the said Su- 
preme Court may deem necessary. 


Bensamin G. Humpnreys, Aprettant, v. Leccett, SMITH, AND 
LAWRENCE. 


The laws of Mississippi limit the liability of the sureties in the official bond of a 
sheriff to the amount of the penalty. 

Where the surety had been compelled to pay the whole amount of his bond before a 
third party recovered judgment, the surety ought to have been relieved against an 
execution by this third party. 


Not having heen allowed to plead puis darrein continuance, and protect himself in this 
way by showing that he had paid the full amount of his bond, the surety ought to 
have been relieved in equity where he had filed a bill for relief. 


Ts was an appeal from the Circuit Court of the United 
States for the Southern District of Mississippi. It arose from a 
former case in this court, McNutt v. Bland et al., reported in 2 
Howard, 9. 

The facts were these. 

On the 6th of November, 1837, Richard J. Bland was elected 
sheriff of the County of Claiborne, in the State of Mississippi, 
for the term of two years, prescribed i in the constitution of that 
State. 

On the 10th of November, 1837, Richard J. Bland, Benjamin 
G. Humphreys, and John Grissom, all of that county and State, 
executed a penal bond, in the sum of $15,000, to Charles 
Lyuch, Governor of the State, conditioned for the faithful ex- 
ecution by Bland of the duties of his office. 

On the 50th of December, 1837, a writ of capias ad satis- 
factendum was issued, at the suit of Leggett, Smith, and Law- 
rence, on a judgment obtained by them, as they allege, in the 
Circwit Court of the United States for Mississippi, against George 
W. MeNider, for $ 3,910.78, on the 17th of November, 1837 ; 
and the said writ was placed in the hands of the Marshal of 
the United States for Mississippi, who took MeNider into cus- 
tody by virtue thereof, and delivered him for safe-keeping to 
Bland, as the sheriff of Claiborne County. 

On the 12th of December, 1838, an execution was issued, at 
the suit of the Planters’ Bank of Mississippi, on a judgment 
obtained by the bank in the Circuit Court of Mississippi for 
Claiborne County, against Hoopes, Moore, and Carpenter, for 
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$ 10,524.44, on the 4th of December, 1838, and the said ex- 
ecution was placed in the hands of Bland, as the sheriff of 
Claiborne County. 

On the 21st of January, 1839, an execution was issued, at 
the suit of the Planters’ Bank of Mississippi, on a judgment 
obtained by the bank in the Circuit Court of Mississippi for 
Claiborne County, against Campbell, Pierson, and Moore, for 
$ 3,718.78, on the 29th of November, 1836, and the said exe- 
cution was placed in the hands of Bland, as the sheriff of Clai- 
borne County. 

On the 28th of March, 1839, a suit was instituted and dec- 
laration filed in the Circuit Court of the United States for Mis- 
sissippi, in the name of Alexander G. McNutt, Governor of the 
State of Mississippi, to the use of Leggett, Smith, and Law- 
rence, against Bland, Humphreys, and Grissom, to recover 
damages for an alleged breach by Bland of his official bond, in 
setting McNider at liberty without lawful authority, while their 
judgment was in full force against him and unsatisfied. 

On the same day a summons, in that ‘suit, was issued against 
Bland, Humphreys, and Grissom, to which the marshal made 
return, — “ Executed on R. J. Bland, personally, on the 5th 
April, 1839”; no return being made as to Humphreys and 
Grissom. 

On the 20th of June, 1839, an alias summons, in the same 
suit, was issued against the same persons, with directions to be 
executed on Humphreys and Grissom only, to which the mar- 
shal made return, — ‘‘ Executed this writ on B. G. Humphreys, 
personally, on the 14th day of October, 1839; J. Grissom not 
found in my district. [Signed] W. M. Gwin, Marshal, per 
John Hunter, D. M.” 

At November term, 1839, a plea was filed in the names of 
the defendants, Bland and Humphreys, in the same suit, deny- 
ing the plaintiff’s right ef action, because Leggett, Smith, and 
Lawrence had failed to comply, in their proceedings against 
MeNider, with the act of Mississippi, which required them to 
pay or give security for jail fees, and to appoint an agent in the 
county of Claiborne to receive notice of matters touching the 
execution, in default of which the prisoner was to be dis- 
charged ; and further, because, after his commitment, he was 
regularly discharged therefrom, by a warrant from the judge of 
probate, under the insolvent laws of the State of Mississippi. 

At the same term a replication was filed by Leggett, Smith, 
and Lawrence, alleging that they had an agent in the County 
of Warren ; that no application was made to them for jail fees, 
or security therefor; that no notice was given to them of any 
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intention or application to discharge McNider; and, further, 
that McNider, being in custody under process from the Circuit 
Court of the United States, was not legally discharged. 

At the same term a demurrer to this replication was filed, in 
the names of the defendants. 

On the 26th of November, 1839, a discontinuance was or- 
dered, as to the defendant Grissom ; the demurrer on behalf of 
the other defendants was sustained ; and judgment was entered 
in their favor, with costs. 

On the 28th of November, 1839, a writ of error to the Su- 
preme Court of the United States was issued by the clerk of 
the Circuit Court of Mississippi, at the suit of Leggett, Smith, 
and Lawrence. 

On the same day a citation, addressed to “ Richard Bland 
and Benjamin G. Humphreys, or Messrs. Winchester, Black, & 
Chaplain, Attorneys of Record,” was issued, signed by “S. J. 
Gholson,” one of the judges of the Circuit Court. 

On the 20th of May, 1840, a motion was made in the Circuit 
Court of Claiborne County, Mississippi, on behalf of the Plant- 
ers’ Bank of Mississippi, for a judgment against Bland, as sheriff, 
and Humphreys and Grissom, as his securities, on the allega- 
tion that Bland had failed to return the execution issued at the 
suit of the bank against Hoopes, Moore, and Carpenter, and the 
judgment was granted for the sum of $11,775, with $ 526.22 
damages. 

On the 25th of May, 1840, a similar motion was made in the 
same court, on behalf of the same bank, against the same de- 
fendants, on the allegation that Bland had failed to return the 
execution issued at the suit of the bank against Campbell, Pier- 
son, and Moore, and the judgment was granted against Bland 
and Humphreys for $2,674.75, “the balance,” it was stated, 
“of the said official bond” of Bland. 

On the 16th of July, 1840, writs of fiert facias, under each 
of these judgments, were delivered to the coroner against Bland 
and Humphreys; that in the first case being indorsed, “ No 
security of any kind is to be taken.” Under these writs, the 
estate, real and personal, of Humphreys was levied upon and 
sold; and the sum of $15,160.39, the proceeds thereof, was 
paid over by the coroner to the Planters’ Bank. 

On the 11th of December, 1840, the record in the case of 
McNutt to the use of Leggett, Smith, and Lawrence, against 
Bland and Humphreys, was brought into the Supreme Court 
of the United States, from the Circuit Court of the United 
States for Mississippi (January term, 1841, No. 43). It con- 
sists only of the record of the Circuit Court in the case of Leg- 
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gett, Smith, and Lawrence v. Bland and Humphreys, together 
with the writ of error and citation. ‘The citation is indorsed, 
“Service on the defendants, accepted, Nov. 28, 1839. Geo. 
Winchester, for defendants.” 

The appearance is general, — for defendants, — “‘ Walker.”’ 

Nothing appears to have been done at that term with the case. 

At January term, 1842, the case was reached, and ordered to 
the foot of the docket. 

At January term, 1843, on motion of Mr. Jones, for the plain- 
tiff in error, the court granted leave to submit it on printed 
arguments. 

At January term, 1844, the case was argued. 

On the 30th of January, 1844, it was adjudged to be reversed, 
with costs, and remanded, with directions to enter judgment 
for the plaintiff. 

On the 31st of January, 1844, Mr. Jones suggested the death 
of R. J. Bland, and moved that the writ of error stand against 
the survivor. 

On the 12th of March, 1844, it was ordered that the mandate 
should direct judgment to be entered against the survivor. See 
2 Howard, 28. 

On the Ist of , 1844, a mandate was issued reciting the 
judgment; and also that, “whereas in the present term of 
January, 1844, the death of Richard J. Bland having been sug- 
gested, it was ordered by this court that this cause stand against 
Benjamin G. Humphreys alone, as the survivor”; on consider- 
ation thereof, it was “ ordered and adjudged by this court, that 
the judgment of the said Circuit Court in this cause be, and the 
same is hereby, reversed, with costs, and that the said plaintiff 
recover against the said defendant, Benjamin G. Humphreys, 
$64.85, for his costs therein expended, and have execution 
therefor” ; and it was further “ ordered and adjudged that this 
cause be, and the same is hereby, remanded to the said Circuit 
Court, with directions to that court to enter judgment for the 
plaintiff, against Benjamin G. Humphreys alone, as the sur- 
vivor.” 

On the 2d of November, 1844, the mandate of the Supreme 
Court having been filed in the Circuit Court of the United 
States in Mississippi, the defendant, Humphreys, asked leave 
to file a plea, puis darrein continuance, in which he set forth 
the judgments obtained against him in the Circuit Court of 
Claiborne County, on account of the failure of Bland to execute 
the writs in the cases of the Planters’ Bank v. Hoopes, Moore, 
and Carpenter, and the Planters’ Bank v. Campbell, Pierson, 
and Moore; and his own payment thereof, to the full amount 
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of his bond, as surety for Bland under executions issued by 
virtue of those judgments. The court, however, refused to ad- 
mit the plea, on the ground that it was not competent for it to 
do any thing in that action but obey the mandate of the Su- 
preme Court. 

On the 17th of May, 1845, Humphreys filed a bill in equity, 
in the Circuit Court of the United States in Mississippi, against 
Leggett, Smith, and Lawrence, exhibiting the foregoing facts ; 
and further averring, that, from the commencement of the suit 
in the Circuit Court by Leggett, Smith, and Lawrence, in the 
name of McNutt, as Governor of Mississippi, on the official bond 
of Bland, until the judgment of reversal by the Supreme Court 
of the United States, he had no notice or knowledge whatever 
thereof, or of the proceedings therein ; that no process was ever 
served, or, to his knowledge, attempted to be served, on him; 
that although the deputy marshal makes return to the sum- 
mons, that it was “executed on B. G. Humphreys, personally, 
on the 14th day of October, 1839,” this is absolutely untrue ; 
that he can prove that the return was so made, at the instance 
of Bland, who wished the fact of the suit to be kept a secret 
from him, Humphreys; and that he never employed counsel, 
and never authorized any person to enter an appearance for him. 
He, therefore, prayed for an injunction to restrain proceedings 
at law under the judgment; and, upon final hearing, that the 
injunction might be made perpetual. 

On the Sth of July, 1845, Humphreys gave bond in the sum 
of $ 12,880.12, and the injunction issued. 

On the 11th of November, 1845, Leggett, Smith, and Law- 
rence filed a general demurrer to the bill, as exhibiting no case 
for equitable relief. 

On the 17th of November, 1846, judgment was given on the 
demurrer against the complainant, Humphreys, and a decree 
entered dismissing his bill. 

On the same day, the appeal was prayed for, and allowed. 


The cause was argued by Mr. Gilpin, for the appellant, and 
Mr. Jones, for the appellees. 


Mr. Gilpin, for the appellant, contended that this decree 
was erroneous, and ought to be reversed. 

It appears by the foregoing statement of the facts, that, on 
the 16th of July, 1840, Humphreys paid, under executions 
issued upon judgments obtained against him on this bond, the 
whole penalty thereof. If, therefore, the present appellees are 
not restrained from proceeding to execution against him, upon 
the judgment they have subsequently obtained on the same 
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bond, he will be compelled to pay the penalty thereof a second 
time. 

The questions, therefore, to be considered, are, whether he 
was legally bound to pay under the executions issued against 
him on the 16th of July, 1840; whether, notwithstanding such 
payment, the appellees can compel him also to pay the amount 
of the judgment they have obtained ; and whether he is euti- 
tled to the protection of a court of equity, against such com- 
pulsory payment, in the manner prayed for in his bill. 

I. The appellant, Humphreys, was compelled by law to pay 
the whole amount of the penalty of his bond; it was done by 
the sale, under execution, of his property, real and personal, — 
even his household furniture ; he could not delay the payment 
even by giving security. The law of Mississippi, under which 
his bond was given, and by the provisions of which law his 
liability as security of the sheriff is regulated, compelled the 
payment under the judgments obtained by the Planters’ Bank 
of Mississippi, on the 20th and 25th of May, 1840, and the 
executions issued thereon, amounting to.more than $15,000, the 
penalty of the bond. 

“If any sheriff, under-sheriff, coroner, or other officer, shall 
collect, by virtue of an execution or executions, a part or the 
whole amount of money due by such execution or executions, 
such sheriff, under-sheriff, coroner, or other officer, shall, imme- 
diately after the collection of any such sum or sums of money, 
pay the same over to the plaintiff in the execution, or his attor- 
ney, provided that the plaintiff or his attorney shall demand the 
same; and on failure to pay the same at the time of demand 
made, such sheriff, under-sheriff, coroner, or other officer, his 
and their sureties, shall be liable to pay to the plaintiff in the ex- 
ecution the whole amount of money so collected, together with 
twenty-five per cent. damages thereon, with interest at the rate 
of eight per cent. per annum; to be recovered by motion be- 
fore the court to which such execution is made returnable, 
after reasonable notice to such sheriff or other officer of such 
motion ; and the clerk of the court before which such motion 
is made shall indorse on the execution issuing on the judgment 
against such sheriff, coroner, or other officer, and their securi- 
ties, that ‘no security of any kind shall be taken.’ Provided 
always, that if any sheriff shall have more executions than one 
in his hands, and shall have failed to make a sufficiency of 
money to satisfy the whole amount of the several executions, 
and shall file an affidavit of the fact with the clerk of the Cir- 
cuit Court of the proper county, such sheriff shall not be liable 
to the penalties hereby prescribed.” 
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‘¢ All sheriffs shall be liable, in the manner above prescribed, 
for moneys collected by their deputies on executions, whether 
the same shall have come to the hands of the sheriff or not.” 

“If any sheriff, coroner, or other officer, shall fail to return 
any execution to him or them directed, on the return day 
thereof, the plaintiff in the execution may recover judgment 
against such sheriff, coroner, or other officer, and his and their 
sureties, for the amount of such executions, with five per cent. 
damages, by motion before the court to which execution is re- 
turnable, with eight per cent. interest on the same until paid ; 
and the clerk shall indorse on the execution issuing on such 
judgment, that no security is to be taken. Provided that, after 
any sheriff, coroner, or other officer shall have paid the amount 
of money and damages received as aforesaid, then the original 
execution shall be vested in such sheriff, coroner, or other offi- 
cer, for his or their benefit ; and provided, also, that nothing in 
this section contained shall be so construed as to affect the 
remedy already existing against sheriffs, or other officers, for 
failing to return executions.”” Howard & Hutchinson’s Miss. 
Digest, p. 296, § 25; Hutchinson’s Miss. Code, p. 447, art. 7, 
§ 1. 

The facts stated, shown in the record, and admitted by the 
demurrer, bring within the stringent provisions of this law the 
liability of the appellant, as security of the sheriff. 

On the 12th of December, 1838, and on the 21st of January, 
1839, executions had come into the hands of the sheriff return- 
able to the next term of the court; at this time, no suit had 
been instituted by the appellees against the sheriff or his sure- 
ties, on their official bond, on the ground of the alleged escape 
of McNider; these executions not being returned, judgments 
were recovered against the appellant, on his official bond, on 
summary motion, and in exact accordance with the law ; ex- 
ecutions were thereon issued to the coroner against the appel- 
lant ; it was therein ordered that “no security of any kind was 
to be taken”; no other executions were then in the coroner’s 
hands against the appellant; under these executions, the entire 
penalty of the official boud was compulsorily made, by the sale 
of the property of the surety. 

The first position, then, is established in law and in fact, that 
the appellant was legally obliged to pay, and did actually pay, 
under the writs delivered to the coroner on the 16th of July, 
1840, the whole penalty of the bond, to recover which the 
present action was also brought by the appellees. 

If. Are the appellees then entitled, under their judgment sub- 
sequently recovered against Humphreys, on the same bond, to 
issue an execution and levy its amount on his property ? 
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They are not (even if their judgment in this action were a 
legal and perfect judgment, which it is not), because the pen- 
alty of the bond has already been paid, and the obligation of 
Humphreys is discharged ; because the Planters’ Bank, being 
the first execution creditors, were entitled to be first paid ; and 
because it was the neglect of the appellees themselves, not to 
proceed in the same summary manner to recover their debt, as 
they were enabled to do by the law of Mississippi. 

1. The law of Mississippi limits the liability of the surety to 
the amount of the penalty of his bond. 

“The sheriff’s bond shall not be void on the first recovery, 
but may be put in suit and prosecuted from time to time, at 
the costs and charges of any party injured, until the whole 
amount of the penalty thereof be recovered.”” Hutch. Miss. 
Code, p. 441, art. 3, $ 1. 

“In all actions which shall be brought upon any bond or 
bonds for the payment of money, wherein the plaintiff shall re- 
cover, judgment shall be entered for the penalty of such bond, 
to be discharged by the payment of the principal and the in- 
terest due thereon, and the costs of suit.””, Howard and Hutch. 
Dig. p. 614, § 3; Hutchinson’s Miss. Code, p. 874, $ 56. 

And the same principle has been repeatedly affirmed by judi- 
cial decisions. McGill v. U. States Bank, 12 Wheaton, 511; 
Harris v. Clapp, 1 Mass. 308; State v. Wayman, 2 Gill & 
Johns. 279 ; Glidewell v. McGaughey, 2 Blackf. 361. 

2. It was not possible for the appellant, Humphreys, to avoid 
the payment under the execution of the Planters’ Bank; no 
security or stay of any kind was allowed; if the appellees, as 
plaintiffs and judgment creditors, had acquired rights, they 
were rights to be enforced against the fund made by the ex- 
ecution, or as a prior lien on the property levied on; if their 
suit or judgment gave them priority, it could not prevent the 
levy and sale, under this execution, but must look for its en- 
forcement to the property sold, the money made, or the officer 
who wrongfully appropriated it; the obligation of the surety, 
Humphreys, was not the less discharged. 

By the statutes of Mississippi, a judgment is a lien on all the 
defendant’s property, personal as well as real, from the time it 
is entered. ‘In all cases, the property of the defendant shall 
be bound and liable to any judgment that may be entered up, 
from the time of entering such judgment.” Howard & Hutch. 
Dig., p. 621, § 43; Hutchinson’s Miss. Code, p. 881, $ 12. 

By repeated decisions, the execution creditor is entitled to 
the proceeds of the sale, the prior judgment creditor, who has 
not levied an execution, being left to his lien on the property. 
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Robinson v. Green, 6 How. Miss. 223; Commercial Bank v. 
Yazoo, Ibid. 535; Goode v. Mayson, Ibid. 547; Andrews v. 
Doe, Ibid. 562; Bibb v. Jones, 7 ib. 400. 

3. The statute of Mississippi gave to the appellees the same 
summary mode of proceeding against the sheriff and his sure- 
ties on the escape of McNider, when in custody under their ca. 
sa. ; if resorted to, notice would have been given to the surety, 
Humphreys, and his property would have been applied to their 
judgment ; their neglect has been the cause of his property 
being applied, in his ignorance of any prior claim, to another 
debt. 

“If any sheriff, under-sheriff, or other officer, shall make re- 
turn upon any writ of capias ad satisfaciendum, or attachment 
for not performing a decree in chancery, for payment of any 
sum of money, that he hath taken the body or bodies of the 
defendant or defendants, and hath the same ready to satisfy the 
money in such writ mentioned, and shall have actually received 
such money of the defendant or defendants, or suffered him, 
her, or them to escape, with the consent of such sheriff, under- 
sheriff, or other officer, and shall not immediately pay such 
money to the party to whom the same is payable, or his attor- 
ney, or shall make any other return upon any such execution 
as will show that such sheriff, under-sheriff, or other Officer, 
hath voluntarily, and without authority, omitted to levy the 
same, or as would entitle the plaintiff to recover from such 
sheriff, or other officer, by action of debt, the debt, damages, or 
costs in such execution mentioned, and such sheriff or other 
officer shall not immediately pay the same to the party to 
whom it is payable, or to his attorney, it shall and may be 
lawful, in either of the said cases, for the creditor at whose suit 
such ca. sa. or attachment shall issue, upon motion made be- 
fore the court from which such writ issued, to demand judg- 
ment against such sheriff, under-sheriff, or other officer, and the 
sureties of either of them and their legal representatives jointly, 
for the money mentioned in such writ, with interest thereon at 
the rate of thirty per cent. per annum from the return day of 
the execution.”” How. & Hutch. Dig., p. 642, § 42; Hutch- 
inson’s Miss. Code, p. 905, $ 49. 

Viewed, therefore, in every light, the obligation of the ap- 
pellee, Humphreys, under his official bond, has been dis- 
charged; it has been discharged involuntarily, by force of 
law ; if the appellants lose a recourse to his personal security, 
they yet retain it, if their judgment be valid, against his prop- 
erty which was levied on; or, if they do not so retain it, their 
loss has arisen from their own failure to resort to remedies and 
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modes of proceeding which the statutes of Mississippi gave 
them. 

II. But if this were not so, —if the appellant, Humphreys, 
would be liable to an execution on such a judgment, legally re- 
covered against him as a surety on this bond, — still, in this 
case, the appellees, as judgment creditors, are not entitled to it, 
because the judgment they have entered against Humphreys, if 
even it be not illegal in form and substance, was withont any 
notice to him, was obtained by fraud practised against him, 
and is altogether such a proceeding as a court of equity will 
protect. an innocent party from the consequences of, if sought 
to be carried into operation against him, by the forms of law. 

1. So far as appears by the record, it is a general judgment 
entered in the Circuit Court against Humphreys for the sum of 
$ 6,355.33, founded on the mandate of the Supreme Court, 
which merely reversed the previous judgment of the Circuit 
Court rendered on demurrer, and in favor of the defendant. 
All for which the appellees, being plaintiffs in that suit, 
were entitled to judgment, was the amount of damages they 
had sustained; and that amount should appear to be ascer- 
tained in due course of law. This the record nowhere ex- 
hibits ; it exhibits merely a ca. sa. against McNider, reciting a 
judgment held by the appellees against him for $3,910.78. 
That such a judgment cannot sustain an execution, is a propo- 
sition too well settled to require argument or authority for its 
support. Besides, it is clearly established by the statutes of 
Mississippi, under which the liability of the appellant, Hum- 
phreys, accrues, and by the provisions of which its extent is to 
be ascertained. 

“ Tf the plaintiff in any suit or action shall demur to the plea 
of the defendant, and the demurrer be sustained on joinder and 
argument, the judgment of the court shall be respondeat ouster ; 
but in such case the defendant shall be compelled to plead to 
the merits of the suit or action, and the plaintiff shall not there- 
by be delayed of his trial.” Howard & Hutch. Dig., p. 616, 
§ 8; Hutchinson’s Miss. Code, p. 875, $ 66. 

“Every sheriff [failing to execute his duty] shall be liable to 
the action of the party injured by such default for all damages 
which he or they may have sustained thereby.” Howard & 
Hutch. Dig., p. 292, § 7; Hutchinson’s Miss. Code, p. 443, § 7. 

“‘ Where any sheriff or other officer shall have taken the body 
of any debtor in execution, and shall wilfully and neglig zently 
suffer such debtor to escape, the person suing out such execu- 
tion, his executors or administrators, shall and may have and 
maintain an action of debt against such sheriff or other officer, 


























JANUARY TERM, 1850. 307 








Humphreys v. Leggett et al. 








his executors or administrators, for the recovery of all such 
sums of money as are mentioned in the said execution, and 
damages for detaining the same.” How. & Hutch. Dig., 
p. 649, § 61; Hutchinson’s Miss. Code, p. 549, § 3. 

2. But the judgment itself is totally invalid, as against the 
appellant, Humphreys. It was obtained without notice to 
him; without opportunity for defence; by a deliberate fraud 
practised towards him ; and, if followed by execution, must in- 
volve him in great and irremediable loss. 

The record shows, and the demurrer expressly admits, that, 
in the action which has resulted in this judgment, Humphreys 
never had any notice of the suit till the return of the mandate 
from the Supreme Court; never was served with process, di- 
rectly or indirectly ; and never authorized any one to appear 
for him. Under a judgment so obtained, no execution can le- 
gally issue against him. 

Personal notice to the defendant is indispensable to sustain 
the validity of a judgment, and to authorize subsequent pro- 
‘ceedings under it. Mayhew v. ‘Thatcher, 6 Wheaton, 130; 
Breedlove v. Nicolet, 7 Pet. 434; Haydel v. Girod, 10 Peters, 
285; Kilborn v. Woodnorth, 5 Johns. 41; Robinson v. Ward, 
8 Johns. 90; Borden v. Fitch, 15 Johns. 143; Kinderhook v. 
Claw, 15 Johns. 538; Corliss v. Corliss, 8 Verm. 389; Chase 
v. Hathaway, 14 Mass. 224. 

Nor is the necessity of such notice obviated by an entry of 
his appearance on the record, or by the appearance of attorney 
for him without his knowledge or authority. Starbuck ». 
Murray, 5 Wendell, 161; Holbrook v. Murray, 5 Wendell, 
162; Shumway v. Stillman, 6 Wendell, 449; Aldrich v. Kin- 
ney, 4 Conn. 382; Bonney v. Baldwin, 3 Missouri, 49. 

It is no answer to this to say, that the appellant, Hum- 
phreys, is precluded from alleging want of notice by the return 
of the deputy marshal to the summons, in the words, — “ Exe- 
cuted this writ on B. G. Humphreys, personally, on the 14th 
day of October, 1839; (signed) W. M. Gwin, Marshal, per Jno. 
Hunter, D. M.” Because, in any event, the return could only 
be held to be evidence, not liable to contradiction by the appel- 
lant, of such execution, service, and notice ; it could only be 
held to be such sufficient evidence as was necessary to entitle 
the plaintiffs to judgment in that suit. But here the demurrer 
admits the fact of service and notice to be otherwise; and it is 
not controverted in the suit, of which alone it forms part of 
the record. In a different suit; for different objects; in a dif- 
ferent tribunal. 

But this return would not be evidence of notice or service 
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even in that suit; because it would be merely primd facie 
evidence, and it has been disproved ; because it does not appear 
that the execution was made according to law; and because 
there is no proof that the officer who executed it had legal 
authority to do so. 

The return is only prima facie proof of the fact it asserts. 
7 Com. Dig. 287, Return, G; Jones v. Commer. Bank, 5 How. 
Miss. 43; Williams v. Crutcher, 5 ib. 71; Anderson v. Carlisle, 
7 ib. 412; Patterson v. Denton, 1 Smedes & Marsh. Ch. 595; 
Boynton v. Willard, 10 Pick. 170; Butts v. Francis, 4 Conn. 
424; Watson v. Watson, 6 Conn. 337; Waterhouse v. Gibson, 
A Greenl. 234. And the fact asserted in it is admitted to be 
untrue. 

The return does not show the writ was executed by leaving 
a copy with the person served, which is absolutely required by 
law,—a defect in the return fatal to it, even as prima facie 
evidence. How. & Hutch. Dig., p. 577, § 5, p. 583, § 27; 
Hutchinson’s Miss. Code, p. 835, § 22; Smith v. Cohea, 3 
How. Miss. 35, 39; Fatheree v. Long, ’5 ib. 661; Eskridge v. 
Jones, 1 Smedes & Marsh. 596. 

Nor is there any proof that the execution of the writ (if 
made) was by a legally constituted deputy ; if not, it was ab- 
solutely void; that it was is not to be presumed in a case like 
this, — it must be proved. How. & Hutch. Dig., p. 292, $ 6; 
Hutch. Miss. Code, p. 443, $ 6. 

IV. It has been established, then, that the appellant, 
Humphreys, has already legally and compulsorily paid the 
whole penalty of the bond, on which the judgment of the ap- 
pellees is founded. 

It has also been established, that the judgment so obtained 
does not legally authorize an execution against his property. 

It has also been established, that the judgment was obtained 
without notice to him, and by fraud practised against him. 

It is proved by the record, and admitted by the demurrer, 
that the appellant came to the knowledge of these facts only 
since the mandate transmitted from the Supreme Court to the 
Circuit Court ; that he was guilty of no laches; that he prayed 
and was refused leave to plead them in the action at law ; that 
the appellees have been decreed by the Circuit Court to be en- 
titled to issue an execution against him; and that such execu- 
tion is about so to issue. 

By the settled principles of equity he is entitled, in this state 
of facts, to the interposition of a court of equity, and to the 
perpetual injunction and relief prayed for in his bill. 2 Story’s 
Equity, $§ 887, 894; Fonblanque’s Equity, 6, 2, $$ 1, 2; 
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Marine Ins. Co. »v. Hodgson, 5 Cranch, 100; 6 ib. 206; 7 ib, 
332; Lansing v. Eddy, 1 John’s Ch. 51; Simpson v. Hart, 1 
ib. 98; Hawley v. Mancius, 7 ib. 182; King v. Baldwin, 7 
Johns. 387; Blount v. Green, 3 Hayw. 89; Winchester v. 
Jackson, 3 ib. 305; Click v. Gillespie, 4 ib. 8; Goodrich ». 
Brown, 1 Chan. Cas. 49; Barnsley v. Powell, 1 Ves. sen. 299; 
Jarvis v. Chandler, 1 Turn. & Russ. 319; Johnson v. Harvey, 
4 Mass. 483; Lovejoy v. Webber, 10 Mass. 103. 








Mr. Jones, for the appellees. 

The appellees present the following summary of the grounds 
upon which they hold the decree rendered in the court below 
irreversible. 

The bill, being framed in palpable violation of the for- 
tieth, forty-first, and forty-second rules of this court, was liable 
to dismission, with or without demurrer, upon motion, or de- 
murrer, ore tenus, at the bar; and, being already dismissed on 
demurrer, should stand dismissed, whatever title to relief in 
equity might have arisen from its allegations, had they been 
brought out in an admissible and competent bill. 

The reversal of the decree would, of course, be followed by 
a mandate to the court below, calling for an answer from the 
defendants ; when it is plain they can put in no answer that 
would not come within the danger of impertinence denounced 
in the fortieth rule. 

But, waiving all exceptions to the frame of the bill, the facts 
alleged in it lay no foundation for equitable interference to set 
aside the judgment recovered at law by the appellees. 

Ist. Because the-appellant, from conclusive evidence of his 
own showing, appears to have lost the benefit of his defence, if 
he ever had one that was available at law, by his own fault and 
negligence, continued down to the time of the rendition of the 
judgment against him in this court (2 How. 28), and during all 
the residue of that term, when he might, if he could have 
shown any ground of defence at once available and just, have 
moved the court to remand the cause, with instructions to per- 
mit him to plead de novo, as was done in Lloyd v. Scott, 4 
Peters, 231. 

2d. Because, if the facts alleged by him were true, they lay 
no ground for the interference of equity to restrain the appel- 
lees from using and enforcing their judgment at law. 

3d. Because he never had any available defence at law; 
such as he pretends being inadmissible either at law or equity. 

This court has gone far to systematize the rules which 
should limit the interference of equity to restrain parties from 
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using and enforcing judgments at law, upon the ground of hav- 
ing failed to avail themselves of some legal defence ; a branch 
of equity jurisprudence about which rather loose notions had 


prevailed, and no consistent course of procedure had been fol- 


lowed. 

The concurrence and the clear proof of the following circum- 
stances are held indispensable : — Ist. That the party seeking 
such relief really had a defence that was at once just in itself, 
and available at law. 2d. That he lost the advantage of it by 
accident, surprise, or fraud, unmixed with any fault or negli- 
gence in himself or his agents. 3d. That the circumstances 
of such accident, surprise, or fraud affected the opposite party 
so far as to make it obviously against conscience for him to use 
and enforce his judgment. Mar. Ins. Co. v. Hodgson, 7 Cranch, 
336, 338; Brown v. Swann, 10 Pet. 504-506; Truly v. Wan- 
zer, 5 How. 141. 

The proximate cause of the accident by which the appellant 
pretends to have been ousted of his just defence is collusion 
between Bland, his co-obligor and co-defendant, and the sheriff ; 
by which the sheriff undertook to make a false and fraudulent 
return of the alias writ of summons. 

To which we answer, — 

1st. That there is nothing in all this to make it against con- 
science for the appellees to execute their judgment: if the ap- 
pellant has been wronged by this misdemeanour in office, and 
innocent of all privity to it, it was no less a fraud upon the 
appellees and upon the law; and the appellees, certainly, were 
no less innocent of all privity. The equities being equal, a 
court of equity cannot shift the burden from the one to the 
other; but must leave each undisturbed in his legal rights. 

2d. But, in truth, the appellant was, in no sort, injured by 
the alleged collusion and fraud between Bland and the sheriff ; 
every defence that the nature of the case admitted was taken, 
and urged with all practicable effect. As to the defence, of the 
loss of which alone he complains, it was no defence to that ac- 
tion; but belonged to the other suits on the same bond in the 
Circuit Court of Claiborne County. So, if the misdemeanour 
of the sheriff laid any foundation for relief in equity, it was 
against the judgments recovered in that court, not against the 
judgment recovered by the appellees. 

3d. That the sheriff’s return is absolutely conclusive on the 
parties to the suit; and, as between them, the truth of it can- 
not be drawn in question in any form of procedure at law or 
equity. 

This is the very first case, we believe, in which it was ever 
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attempted by bill in equity; but in the courts of law it has 
been frequently tried in every form admissible in the practice 
of those courts, — by way of averment in pleading, — by way 
of motion to set aside on affidavits of fraud and falsehood ; 
and the invariable answer of the English courts, from the days 
of Queen Elizabeth to the days of Queen Victoria, has been, 
that the return is conclusive between the parties to the suit, 
neither traversable in pleading, nor liable to contradiction by a 
motion to set it aside, or in any other form of procedure, but an 
action against the sheriff. 

All the reasons that forbid any question of the truth of the 
return in the courts of law, equally forbid it in the courts of 
equity. In fact, the equitable discretion exercised by courts 
of law in the modern practice of motions would be quite com- 
petent to administer relief, if the case were relievable on the 
principles of equity. 

The decisions of the courts of law are therefore conclusive 
against relief in the courts of equity. 

The sheriff's return of rescows on mesne process is conclu- 
sive against the party charged, — equivalent to a conviction; 
he is not put upon interrogatories, because he cannot traverse 
the return, and the fine is summarily imposed. Rex v. Elkins, 
A Burr. 2129; Rex v. Pember, Cas. Temp. Hardw. 112. So, 
on sci. fa. against terre-tenants, the return of sci. fect. A. B., 
tenant of one messuage, &c., is conclusive, and he cannot 
plead non-tenure. Flud v. Pennington, Cro. Eliz. 872; Whit- 
rong v. Blaney, 2 Mod. 10; Barr v. Satchell, 2 Str. 813. 
Though a strong case of collusion and fraud between sheriff 
and defendant be made out, the return of non est inventus is 
conclusive on plaintiff. Goubot v. De Crouy, 3 Tyrwhitt, 
906; S. C., 1 Cromp. & Mees. 772. See Harrington v. Tay- 
lor, 15 East, 378 ; Lofit’s Rep. 371. 


Mr. Justice GRIER delivered the opinion of the court. 

The appellant, Humphreys, who was complainant below, 
filed his bill against the defendants, praying an injunction 
against the issuing of an execution on a judgment they had 
obtained against him at law. 

His bill sets forth, that he was one of the sureties of Richard 
Bland, late sheriff of Claiborne County, in his official bond. 
That in March, 1839, the present defendants instituted a suit 
on the bond against Bland and his sureties, on which the Cir- 
cuit Court rendered a judgment in favor of the defendants. 
The cause was removed to this court by writ of error, where 
the judgment of the Circuit Court was reversed, and the case 
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remanded to the Circuit Court, with directions to enter judg- 
ment against Humphreys, the surviving surety. This was in 
February, 1845. In the mean while, at May term, 1840, judg- 
ments were entered in the State Circnit Court of Claiborne 
County against the sheriff and his sureties on the same bond, 
and the whole amount of the penalty collected, by levy and 
sale of complainant’s property. 

The bill, moreover, avers, that complainant had no notice 
or knowledge whatsoever of the suit and proceedings against 
him by these defendants, till after the case was remanded by 
this court ; that the sheriff’s return of service of the writ on 
him was false, and made at the request of Bland, for the pur- 
pose of keeping the complainant in ignorance of the pendency 
of the suit; that when the cause was remanded to the Circuit 
Court, he offered to plead his payment of the bond puis darrein 
continuance ; but the court refused to receive the plea, on the 
ground, that the mandate of the Supreme Court was imperative 
on them to enter a judgment for the plaintiff. 

The defendants demurred to this bill: for want of equity, and 
the court below sustained the demurrer, and dismissed the bill, 
and the complainant has appealed to this court. 

Do the facts set forth in the bill, and admitted by the de- 
murrer, entitle the complainant to the injunction prayed for ? 

According to the view entertained by the court of the true 
merits of this case, it will be unnecessary to examine the ques- 
tion so much mooted on the argument, as to the conclusiveness 
of the sheriff’s return, or whether equity would interfere, where 
a false return has been made by the sheriff in collusion with a 
co-defendant, without any fraud or fault of the plaintiff. We 
shall, therefore, consider the case as if the complainant had 
full notice of the suit at law, and the summons had been duly 
served on him. 

The laws of Mississippi limit the liability of the sureties in 
the official bond of the sheriff to the amount of the penalty. 
Any person injured by a default of the sheriff in paying over 
money collected by him may have a judgment entered on the 
bond for the amount due to him, on motion, without service 
of process, or stay of execution. This judgment isa lien on 
all the personal and real property of the defendants, and has a 
priority over all judgments subsequently obtained. 

As the officer is liable to the extent of his defaults, and the 
surety only to the extent of the bond, difficulties will, no 
doubt, often occur as to the mode in which sureties may de- 
fend themselves, when judgments are demanded exceeding the 
amount of the penalty. If the prior judgments should be paid 
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out of the property of the sheriff, the sureties might wrongfully 
escape, if the amount of prior judgments might be pleaded 
against subsequent demands. On the contrary, if it could not, 
the surety might be compelled to pay more than the amount 
of his bond, unless the court should protect him in some way. 

In some States, where a similar law prevails as to suits on 
sheriffs’ bonds, each suitor is permitted to take a judgment on 
the bound for the amount of his claim, and when the sureties 
have paid in the whole amount of the penalty, all further exe- 
cutions are stayed by the court, and the money apportioned to 
the claimants according to their respective priorities. But, 
whatever may be the practice of the courts of Mississippi in 
such cases, it is clear, that, when the surety has paid the whole 
penalty of his bond, he should, at some stage of the proceed- 
ings, be suffered to plead this defence to further exactions. If 
he has had no such opportunity before judgment, the court, on 
motion, should permit it to be done after judgment, and order 
a stay of execution. Formerly, courts of law gave a remedy in 
such cases, by a writ of audita querela, — “a writ,” it is said, 
‘of a most remedial nature, and invented lest in any case there 
should be an oppressivé defect of justice, where a party who 
has a good defence is too late in making it in the ordinary 
forms of law”; and although it is said to be in its naturea 
bill in equity, yet, in modern practice, courts of law usually af- 
ford the same remedy on motion in a summary way. The 
practice in Mississippi seems to prefer a bill in equity for the 
same purpose. 

And courts of equity usually grant a remedy by injunction 
against a judgment at law, upon the same principles. In Truly 
v. Wanzer, 5 Howard, 142, this court say,— “It may be 
stated as a general principle with regard to injunctions after a 
judgment at law, that any fact which proves it to be against 
conscience to execute such judgment, and of which the party 
could not have availed himself in a court of law, or of which 
he might have availed himself at law, but was prevented by 
fraud or accident, unmixed with any fault or negligence in 
himself or his agents, will authorize a court of equity to inter- 
fere by injunction to restrain the adverse party from availing 
himself of such judgment.” (See also Story, Eq. Jur. $ 887.) 

In the case before us, the surety had been compelled to pay 
the whole amount of his bond by process from the State courts, 
before the present defendants obtained their judgment against 
him, but after the institution of their suit. This would have 
been a good defence to the action if pleaded puis darrein con- 
tinuance. The complainant tendered this plea at the proper 
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time, and was refused the benefit of it, not because it was ad- 
judged insufficient as a defence, but because the court con- 
sidered they had no discretion to allow it. The mandate from 
this court was, probably, made without reference to the possible 
consequences that might flow from it. At all events, it operated 
unjustly, by precluding the complainant from an opportunity of 
making a just and legal defence to the action. The payment 
was made while the cause was pending here. The party was 
guilty of no laches, but lost the benefit of his defence, by an 
accident over which he had no control. He is, therefore, in 
the same condition as if the defence had arisen after judgment, 
which would entitle him to relief by audita querela, or a bill 
in equity for an injunction. 

We are of opinion, therefore, that the complainant was enti- 
tled to the relief prayed for in his bill, and that the decree of 
the court below should be reversed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Southern 
District of Mississippi, and was argued by counsel. On con- 
sideration whereof, it is now here ordered, adjudged, and de- 
creed by this court, that the decree of the said Circuit Court in 
this cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the said 
Circuit Court, for further proceedings to be had therein, in con- 
formity to the opinion of this court. 
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The preémption act of May 29th, 1830, conferred certain rights upon settlers upon 
the public lands, upon proof of settlement or improvement being made to the satis- 
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faction of the register and receiver, agreeably to the rules prescribed by the Com- 
missioner of the General Land Office. 

The commissioner directed the proof to be taken before the register and receiver, 
and afterwards directed them to file the proof where it should establish to their en- 
tire satisfaction the rights of the parties. 

Where the proof was taken in presence of the register only, but both officers decided 
in favor of the claim, and the money paid by the claimant was received by the 
commissioner, this was sufficient. The commissioner had power to make the 
regulation, and power also to dispense with it. 

This proof being filed, there was no necessity of reopening the case when the public 
surveys were returned. 

The circumstance that the register would not afterwards permit the claimant to en- 
ter the section, did not invalidate the claim. 

‘The preemptioner had no right to go beyond the fractional section upon which his 
improvements were, in order to make up the one hundred and sixty acres to which 
settlers generally were entitled. 

No selection of lands under a subsequent act of Congress could impair the right of a 
preémptioner, thus acquired. 


Tuts case was brought up from the Supreme Court of the 
State of Arkansas, by a writ of error issued under the twenty- 
fifth section of the Judiciary Act. 

It involved the validity of an entry of four fractional quarter- 
sections of land, one of which only, namely, the northwest 
fractional quarter of section number two in township one 
north of range twelve west, was passed upon by this court. 

The history of the claim is this. 

The act of Congress passed on the 29th of May, 1830 (4 
Stat. at Large, 420), gave to every occupant of the public lands 
prior to the date of the act, and who had cultivated any part 
thereof in the year 1829, a right to enter at the minimum price, 
by legal subdivisions, any number of acres not exceeding one 
hundred and sixty, or a quarter-section, to include his improve- 
ment ; provided, the land shall not have been reserved for the 
use of the United States or either of the several States. 

In the third section of the act it is provided, that, before any 
entries being made under the act, proof of settlement or im- 
provement shall be made to the satisfaction of the register and 
receiver of the land district in which the lands may lie, agree- 
ably to the rules prescribed by the Commissioner of the Gen- 
eral Land Office for that purpose. 

On the 10th of June, 1830, the commissioner issued his in- 
structions to the receivers and registers, under the above act, in 
which he said, that the fact of cultivation and possession re- 
quired “ must be established by the affidavit of the occupant, 
supported by such corroborative testimony as may be entirely 
satisfactory to both ; the evidenee must be taken by a justice of 
the peace in the presence of the register and receiver.”” And 
the commissioner directed, that, where the improvement was 
wholly on a quarter-section, the occupant was limited to such 
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quarter; but where the improvement is situated in different 
quarter-sections adjacent, he may enter a half quarter in each 
to embrace his entire improvement. 

Another circular, dated 7th February, 1831, was issued, 
instructing the land officers, where persons claiming preémp- 
tion rights had been prevented, under the above circular, from 
making an eutry, “ by reason of the township plats not having 
been furnished by the surveyor-general to the register of the 
land office, the parties entitled to the benefit of said act may 
be permitted to file the proof thereof, under the instructions 
heretofore given, identifying the tract of land as well as cir- 
cumstances will admit, any time prior to the 30th of May next.” 
And they were requested to “keep a proper abstract or list of 
such cases wherein the proof shall be of a character sufficient 
to establish, to their entire satisfaction, the right of the parties, 
respectively, to a preémption,” &c. ‘No payments, however, 
were to be received on account of preémption rights duly 
established, in cases where the townships were known to be 
surveyed, but the plats whereof were hot in their office, until 
they shall receive further instructions.” 

It may be here remarked, that the public surveys of the land 
in question were not completed until the Ist of December, 
1833, nor returned to the land office until the beginning of the 
year 1834. 

On the 2d‘of March, 1831, Congress passed an act (4 Stat. 
at Large, 473), “ granting a quantity of land to the Territory 
of Arkansas, for the erection of a public building at the seat of 
government of said Territory”; but this act did not designate 
what specific tract of land should be granted for that purpose. 

On the 23d of April, 1831, Cloyes filed the following aiffi- 
davit in the office of the register, in support of his claim to a 
preemption right. 





“ Preémption Claim, May 29, 1830. 


** Nathan Cloyes’s testimony, taken on the 23d of April, 1831, 
before James Boswell, a justice of the peace for the County of 
Independence, in the register’s office, in the presence of the 
register. 

“‘ Question by the Register. What tract of the public lands 
did you occupy in the year 1829, that you claimed a right of 
preémption upon ? 

“ Answer. On the N. W. fract. $ of sec. 2, in township 
1 north of range 12 west, adjoining the Quapaw line, being the 
first fraction that lies on the Arkansas River, immediately be- 
low the town of Little Rock, and contains about twenty-eight 
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or twenty-nine acres, as I have been informed by the county 
surveyor of Pulaski County; and [ claim under the law the 
privilege to enter the adjoining fraction or fractions, so as not 
'to] exceed one hundred and sixty acres, all being on the river 
below the before-named fraction. 

“ Question as before. Did you inhabit and cultivate said 
fraction of land in the year 1829; and if so, what improvement 
had you in that year in cultivation ? 

‘ Answer. I did live on said tract of land in the year 1829, 
and had done so since the year 1826; and in the year 1829 
aforesaid, I had in cultivation a garden, perhaps to the extent 
of one acre; raised vegetables of different kinds, and corn for 
roasting years (ears), and I lived in a comfortable dwelling, east 
of the Quapaw line, and on the before-named fraction. 

* Question as before. Did you continue to reside and culti- 
vate your garden aforesaid on the before-named fraction until 
the 29th of May, 1830? 

“ Answer. I did, and have continued to do so until this time. 

“Question as before. Were you, at the passage of the act 
of Congress under which you claim a right of preémption, a 
farmer ; or, in other words, what was your occupation ? 

“ Answer. I was a tin-plate worker, and cultivated a small 
portion of the fraction before named for the comfort of my 
family, and carried on my business in a shop adjoining my 
house. 

“Question as before. Do you know of any interfering 
claim under the law, that you claim a preémption right upon 
the fraction whereon you live? 

“ Answer. I know of none. And further this deponent 
saith not. 

‘“¢ NaTHAN CLOoyEs. 


‘““ Sworn and subscribed to before me, the date aforesaid. 
“J. Boswe.u, J. P.” 


On the same day, Cloyes filed also the corroborative testi- 
mony of John Saylor, Nathan W. Maynor, and Elliott Bursey. 
On the 28th of May, 1831, the register and receiver made 
the following entry, and gave Cloyes the following certificate. 


“« Preémption Claim, 29th May, 1830. 


* Nathan Cloyes, No. 24, N. W. fractional } 2, 1 N. 12 W. 
granted for the above fractional }, and reject the privilege of 
entering the adjoining fractions. May 28, 1831. 

“ H. Bosweii, Register. 
Joun Repman, Receiver.” 
27° 
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On the 15th of June, 1832, Congress passed an act (4 Stat. 
at Large, 531), granting one thousand acres of land to the Terri- 
tory of Arkansas, “contiguous to, and adjoining the town of 
Little Rock,” for the erection of a court-house and jail at Little 
Rock. 

On the 4th of July, 1832, Congress passed another act (4 
Stat. at Large, 563), authorizing the Governor of the Territory 
to select ten sections of land to build a legislative house for the 
Territory. 

On the 14th of July, 1832, Congress passed an act (4 Stat. 
at Large, 603), giving to persons entitled to preémption under 
the act of 1830, (but who had not been able to enter the same 
within the time limited, because the township plats had not 
been made and returned,) one year from the time when such 
township plats should be returned, to enter said lands upon the 
same terms and conditions as prescribed in the act of 1830. 

On the 2d of March, 1833, Congress passed an act (4 Stat. 
at Large, 661) authorizing the Governor of the Territory to seil 
the lands granted by the act of 15th June, 1832. 

Under these acts of Congress, Governor Pope made a part of 
his location upon the fractional quarter-sections in question, 
upon the 30th of January, 1833. 

It has been already mentioned, that on the 1st of December, 
1833, the public surveys were completed, and returned to the 
land office in the beginning of the year 1834. 

On the 5th of March, 1834, the heirs of Cloyes (he being 
dead) paid for the four fractional quarter-sections, and took the 
following receipt. 


“ Receiver’s Office at Little Rock, March 5, 1834. 


“Received by the hands of Ben Desha, from Lydia Louisa 
Cloyes, Mary Easther Cloyes, Nathan Henry Cloyes, and Wil- 
liam Thomas Cloyes, (heirs of Nathan Cloyes, deceased, late 
of Pulaski County, A. T.,) the sum of one hundred and thirty- 
five dollars and seventy-six and } cents, being in payment for 
the northwest and northeast fractional quarters of section two, 
and the northwest and northeast fractional quarters of section 
one, in fractional township one, north of the base line, and 
range twelve, west of the fifth principal meridian, containing 
in all one hundred and eight 61-100 acres, at $ 1.25 per acre. 

“ & 135.764. P. T. Crutrcurteip, Receiver. 


‘A part of the land for which the within receipt is given, to 
wit, ‘the northwest fractional quarter of section two,’ forms a 
part of the location made by Governor Pope, in selecting 1,000 
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acres adjoining the town of Little Rock, granted by Congress 
to raise a fund for building a court-house and jail for the Ter- 
ritory of Arkansas ; and this indorsement is made by direction 
of the Commissioner of the General Land Office. 
“P. 'T. CrurcuFieLp, Receiver. 
“ Receiver’s Office at Little Rock, March 5, 1834.” 








In 1843 the heirs of Cloyes filed a bill against all the persons 
mentioned in the title of this statement, who had purchased 
various interests in these fractional quarter-sections, and claimed 
title under Governor Pope. The bill was filed in the Pulaski 
Circuit Court of the State, setting forth the above facts, and 
praying that the defendants might be ordered to surrender their 
patents and other muniments of title to the complainants. 

The parties who were interested in the northwest fractional 
quarter of section number two answered the bill. The other 
parties demurred. 

The answers admitted that proof of a preémption right to 
the northwest fractional quarter of section two was made by 
Sloyes at the time and in the manner set forth in the bill ; but 
deny that he had a valid preémption to it. They admit also, 
that Governor Pope selected said quarter in pursuance of the 
two acts of Congress of 15th June, 1832, and 2d March, 1833, 
but deny that he did so illegally or by mistake. 

In July, 1844, the Pulaski Circuit Court sustained the de- 
murrer of the parties who had demurred, and dismissed the bill 
as to those who had answered. 

In July, 1847, the Supreme Court of Arkansas, to which the 
cause had been carried, aflirmed the judgment of the court be- 
low, and a writ of error brought the case up to this court. 


It was argued by Mr. Lawrence and Mr. Badger, for the 
plaintiffs in error, and Mr. Sebastian, for the defendants in 
error. 


The counsel for the plaintiffs in error said that the three fol- 
lowing questions arose. 

1. Was Cloyes entitled to have entered the land in question 
on the 28th of May, 1831, if the township plat had at that time 
been in the land office? 

2. Did the act of 15th June, 1832, granting to the Territory 
of Arkansas one thousand acres of land, generally, confer any 
specific right to this particular fraction before its actual selec- 
tion by the Governor? 

3. If not, then did not the act of 14th July, 1832, reserve 
this fraction from selection, location, and sale, until the expira- 
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tion of one year from the return of the township plat to the 
land office ? 

In regard to the first question, there is but one objection 
which can be urged with even a tolerable amount of plausi- 
bility in its favor, (that which is made the first ground of de- 
murrer by those who have demurred to the bill,) namely, that 
the proof exhibited in the bill does not appear to have been 
taken in the presence of the register and receiver. 

The circular dated June 10, 1830, from the General Land 
Office, contains, among other things, the following paragraph, 
viz.: — ‘ The evidence must be taken by a justice of the peace, 
in the presence of the register and receiver, and be in auswer 
to such interrogatories propounded by them as may be best cal- 
culated to elicit the truth.” 

The caption of the testimony in the record is, ‘“‘ Nathan 
Cloyes’s testimony, taken on 23d April, 1831, before James 
Boswell, a justice of the peace for the County of Independence, 
in the register’s office, in the presence of the register.” It is 
maintained that this omission in the caption to make it appear 
that the evidence was taken before the register and receiver, 
destroys Cloyes’s right of preémption. 'To this view several 
answers may be given. It does not positively appear that the 
receiver was not present, and the presumption of law is, that 
a government oflicer has done his duty till the contrary ap- 
pears. Wilcox v. Jackson, 13 Pet. 511; Winn et al. v. Patter- 
son, 9 Pet. 663; 1 Cooke, (Tenn.) 492; 3 Yerger, 309; 2 
Tennessee, 154, 284, 306, 421. It does appear that both the 
register and receiver, on the same day (23d April, 1831), ad- 
mitted Cloyes’s right to enter the land in question. 

But suppose the proof was not taken in presence of both the 
register and receiver, still the land office circular was merely 
directory to the officers as to the manner of taking the proof, 
and any mere error or irregularity on the part of the officers 
cannot prejudice the rights of the preémption. 3 Johns. Ch. 
275; 2 Cond. Rep. 237, 243; 2 Edw. Ch. 261; 4 How. 
(Miss.) 57; Ross v. Doe, 1 Pet. 655; Pond v. Negus, 3 Mass. 
230; Rodebaugh v. Sanks, 2 Watts, 9; Holland v. Osgood, 8 
Verm. 280; Corliss v. Corliss, 8 Verm. 390; People v. Allen, 6 
Wend. 486. 

The Commissioner of the General Land Office, who issued 
the circular, by authorizing the receiver to take the payment 
offered by the heirs of Cloyes, without taking any exception to 
the manner in which the proof had been taken, suspended, pro 
hac vice, the regulation, and sanctioned the mode in which it 
was in fact taken. The regulation itself was full of incon- 
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venience, was never fully carried out in fact, and was finally 
rescinded by the circular of 22d July, 1834 (2 Land Laws, 589). 

The decision of the register and receiver was in favor of 
Cloyes’s right to the northwest fractional quarter of section 
two, and it being upon a matter within their exclusive jurisdic- 
tion, and no appeal being given, that decision was final and 
conclusive. Wilcox v. Jackson, 13 Pet. 498. 

Cloyes’s right of preémption, then, was perfect, and he was 
only prevented from consummating it by the fact, that the 
township plat was not returned before the expiration of the pre- 
emption law of 1830. 

2. The act of 15th June, 1832, (which was passed after the 
act of 20th May, 1830, had expired,) was only a general grant 
of one thousand acres of land in the vicinity of Little Rock, 
without any specification or description of any particular land 
whatever, “which lands,” it provides, “shall be selected by 
the Governor of the Territory in legal subdivisions,” &c. 

We maintain that, before such selection, there was no appro- 
priation of, or lien upon, any particular tract. It was the selec- 
tion by the Governor that was to withdraw any tract from the 
public domain. 5 How. 10. 

Covenant to settle particular lands, if for valuable considera- 
tion, creates a lien upon the lands, which will be enforced 
against all but a purchaser for value and without notice. 1 
Vern. 206; 1 P. Wms. 282, 429. 

But covenant to settle lands of a particular value, without 
mentioning any lands in particular, creates no lien on any of 
the covenantor’s lands. 1 P. Wms. 429; 4 Bro. Ch. 468, 
Eden’s note; Russell v. Transylvania University, 1 Wheat. 
432. 

Governor Pope did not make his selection until the 30th of 
January, 1833. 

3. Prior to this selection, the act of 14th July, 1832, was 
passed, giving to persons entitled to preemption under the act 
of 29th May, 1830, but who had not been able to enter said 
lands, because the township plats had not been made and re- 
turned, the right to enter said lands, on the same conditions in 
every respect, within one year from the time when said town- 
ship plats should be returned. 

It is clear, then, that if the grant of one thousand acres to 
Arkansas did not confer a specific right to any particular land, 
until selection made by its Governor, (and that selection was not 
made until after this act of 14th July, 1832, was passed,) then 
the latter act reserved from any future selection lands which 
came within its provisions. The northwest fractional quarter 
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of section two could not be légally selected by the Governor, 
in 1833, because Cloyes had a right of preémption to it under 
the act of 29th May, 1830, which the want of the township 
plat had alone prevented him from completing. ‘That township 
plat was not returned until the beginning of the year 1834. 
The act of 14th July, 1832, gave him until the year 1835 to 
make his entry; and within that time he made his payment, 
and applied to enter the land. 

It is manifest, then, that the bill should have been sustained 
by a decree in favor of the right of Cloyes’s heirs to the north- 
west fractional quarter of section two, on which his settlement 
and cultivation were proved. 

As to the remaining fractional quarters, the parties interested 
have filed a demurrer to the bill, setting out several grounds of 
demurrer. The first and principal of these grounds has already 
been answered. Most of the other grounds are but different 
statements of a single objection, namely, that Cloyes, having 
proved his settlement upon one quarter fractional section alone, 
could not legally claim any thing beyond the fractional quarter 
on which he was settled. 

The act of 29th May, 1830, does not restrict the right of pre- 
emption to the quarter-section on which settlement is made. 
The first section is, —‘‘ That every settler or occupant of the 
public lands, prior to the passage of this act, who is now in 
possession, and cultivated any part thereof in the year one 
thousand eight hundred and twenty-nine, shall be, and he is 
hereby, authorized to enter with the register of the land office 
for the district in which such lands may lie, by legal subdi- 
visions, any number of acres, not more than one hundred and 
sixty, or a quarter-section, to include his improvements, upon 
paying,” &c. 1 Land Laws, 173. 

The only restriction which the law imposes is one hundred 
and sixty acres, to be entered by legal subdivisions, and to in- 
clude his improvement. Within these conditions, he may enter 
any number of acres and any number of legal subdivisions. 
But we are told that the General Land Office put upon this law 
the construction, that the claimant was to be confined to the 
fraction on which he settled. It is true that for a time this 
construction did prevail in the General Land Office, and, as we 
contend, without any warrant of law. 

But that construction has long since been overruled in that 
office. It was overruled by express act of Congress. The 
second section of the act of 14th July, 1832, provided, —“ That 
the occupants upon fractions shall be permitted, in like manner, 
to enter the same, so as not to exceed in quantity one quarter- 
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section; and if the fractions exceed a quarter-section, the occu- 
pant shall be permitted to enter one hundred and sixty acres, to 
include his or their improvement, at the price aforesaid.” 

Since that time, a different construction has prevailed in the 
General Land Office. See Circular, March 1, 1834, 2 Land 
Laws, 587. See also the letter of Secretary of Treasury of 
October 31, 1833, 2 Land Laws, 572; also Circular of 7th 
May, 1833. 





Mr. Sebastian, for the defendants in error, contended, — 

First, That the proof of preémption was not taken in the 
presence of the register and receiver, agreeably to the rules 
prescribed by the Commissioner of the Land Office. The au- 
thority conferred upon them was joint, not only in taking the 
testimony, but in deciding on the sufficiency of the proof. 
Proof made to one was not a compliance with the law. 5 
How. (Miss.) 752; 13 Peters, 511; 1 Peters, 340; Attorney- 
General’s Opinion, in 2 Land Laws, 85, 98. 

But it is said, that it does not positively appear that the re- 
ceiver was not present, and the presumption of law is, that 
every government officer does his duty until the contrary ap- 
pears. ‘The rule is well stated, but admits of exceptions. It is 
a mere rule of evidence, to supply proof of relevant facts 
where the contrary does not appear. The silence of the proof 
upon this subject would have left the presumption to operate to 
its fullest extent in favor of the legality of the proceedings, 
but it went further, and disclosed the fact that the proof was 
taken before the register alone. Conclusio unius exclusio al- 
terius, is a rule of construction that may well apply in this in- 
stance. It is not easy to see how the absence of the receiver 
could be better stated than in the terms which affirmed the 
presence of the register. 

Again, it is contended that the land office circular requiring 
proof to be taken in the presence of the register and receiver 
was directory to the officers as to the manner of taking the 
proof, and that any irregularity upon the part of the officers 
cannot prejudice the right of preémption. 

It is undoubtedly true, that where the State intrusts a duty 
to a public officer, and prescribes a particular manner in which 
he shall perform it, an irregularity in the manner of its perform- 
ance shall not prejudice the right appertaining to the act of 
performance. The rule extracted from the cases seems to ad- 
mit of many exceptions. It applies to the acts of ministerial 
officers, and not to those who act in a judicial capacity; to 
those who act irregularly within the limits of authority, but 
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not where there is a total want of it (see Wilcox v. Jackson, 13 
Peters; 2 Tenn. 154); to those who act as a public and com- 
mon agent, independent of or as a trustee of the parties, but not 
where the act is controlled or to be done by the party himself. 
2 Tenn. 284. Now here the register and receiver acted in a 
judicial capacity. (Wilcox v. Jackson, and Opinion of Attorney- 
General, above cited.) The act of May 29th, 1830, $ 4, makes 
it the duty of the settler to make the proof, and the circular 
from the land office prescribes how and before whom he shall 
make it. The true question, therefore, in this case is, not 
whether a ministerial duty has been imperfectly performed, but 
whether a judicial function has not been performed without 
any authority at all. The only adjudged case upon the direct 
point has taken this view of the question. Fulton v. McAfee, 
5 How. (Miss.), above cited. 

The supposition that the letter from the Treasury Depart- 
ment (2 Land Laws, 572), by authorizing the receiver to take 
payment from Cloyes, suspended pro hac vice the general regu- 
lation as to proof, is unfounded in the, terms of that letter. It 
was done expressly, not to waive any objection, but “to enable 
them the more effectually to maintain their rights before the 
judicial tribunals, without prejudice to an adjudication of the 
land office.’ It decided in favor of Governor Pope’s locations, 
and left Cloyes’s claim just where it found it. Had it been so 
intended, it was then too late to remove the defect and cut out 
the intervening rights under the location of Governor Pope. 
The general regulation was not repealed until July 22, 1834, 
and until all the rights in controversy had been fixed under 
the old law. 

If the proof of pre¢mption should be considered regular, and 
in compliance with the act, and the authoritative instructions 
issued in conformity with it, then it is contended that the 
northwest fractional quarter of section two, a part of the lands 
sued for, was specifically appropriated by the act of Congress 
of 15th June, 1832 (4 Stat. at Large, 531), granting one thou- 
sand acres of land to the Territory of Arkansas, ‘contiguous to 
and adjoining the town of Little Rock”; so that when the act 
of 14th July, 1832 (4 Stat. at Large, 603), extending and re- 
viving that of 29th May, 1830, was passed, there was nothing 
on which the act could operate. When the supplemental act 
was passed, the tract on which the preémption had once been 
granted and lapsed was no longer unappropriated land. The 
original act, thus revived, extended the right of preémption to 
unappropriated lands only. The land granted by the act of 
15th June to the Territory could not, on the 14th of July fol- 
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lowing, be considered unappropriated. Upon this point the in- 
structions from the General Land Office of 10th June, 1830, were 
explicit. (2 Land Laws, 539.) In these it is said, “that all 
lands not otherwise appropriated, of which the township plats 
are or may be on file in the register’s office, prior to the expira- 
tion of the law, are subject to entry.” ‘The preémption act of 
1830 expired by its own limitation on the 29th of May, 1831, 
and before it was revived, July 14, 1832, the act of 15th June 
granted the tract of land to the Territory. The proof of pre- 
emption describes the tract cultivated as being immediately be- 
low Little Rock, and the act of 15th June, 1832, above men- 
tioned, grants to the Territory of Arkansas “a quantity of land 
not exceeding one thousand acres, contiguous to and adjoining 
the town of Little Rock.” By this act the United States was 
concluded. It was not executory, but passed a present inter- 
est, and executed itself. It was not a general grant, but spe- 
cific, and conveyed, not a mere right at large to locate, but cer- 
tain lands, and although it did not pretend to fix the exterior 
limits or boundaries, yet one feature was well defined, most im- 
portant in its operation in this case. The land was ‘“ contig- 
uous to and adjoining the town of Little Rock.” However in- 
definite in some features, its terms of description embraced the 
very tract on which the ancestor of complainants had claimed a 
preémption. This grant was a contract, and constituted a lien 
upon the lands coming within its descriptive terms. Pinson 
and Harkins v. Ivey, 1 Yerg. 322; 2 Vern. 482; 1 P. Wms. 
429; 2 Vern. 97; 1 Eq. Cas. Abr. 31, ch. 4, and 87, ch. 6. 

It was, if not a grant, at least a reservation of all those lands 
“adjoining and contiguous to the town of Little Rock,” for the 
satisfaction of the grant, and, to that extent and for that pur- 
pose, was an appropriation by law. It was an exemption of 
such lands from the operation of all subsequent laws, until its 
objects could be satisfied and the act have effect. When the 
land should be selected, the title would legitimately relate to the 
date of the act, which is the source of the title. This relation, 
however, is unnecessary to overreach the title of complainants, 
as the selection of the lands was long prior to the application of 
Cloyes’s heirs to enter them, in March, 1834, under the act of 
14th July, 1832. Not only so, but on the 2d of March, 1833, 
after the location or selection by Governor Pope, an act was 
passed authorizing him to sell the lands thus selected, of which 
the northwest fractional quarter of section two was a part. 
See 4 Stat. at Large, 661. 

This brings us to the consideration of the question as to the 


competency of the United States to thus appropriate the land 
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in controversy, (as they most unquestionably did by the acts 
referred to,) and the nature of the interest in the public do- 
main acquired by settlers upon it. 

(The counsel then proceeded to argue, that the preemption 
law was not a grant, but merely a bounty which the United 
States may at any time before final acceptance of its terms and 
performance of its conditions wholly modify, destroy, or re- 
strict. 2 Land Laws, 101, 102; 9 Cranch, 92; 1 Scam. 367; 
3 Pet. C. C. 40; 5 Martin, N. S. 417; 6 Martin, 342; 9 La. 
Rep. 53; 5 How. Miss. 765; 13 Pet. 514.) 

But, waiving the question whether the act of June, 1832, 
was a grant, or even a positive reservation, I recur again to the 
argument, that this act was at least an appropriation. That is 
all that is necessary to sustain the title of the defendants. It is 
sufficient alone that the act of 15th June, 1832, was a “ setting 
apart ” of a portion of the public domain for any purpose. 
This is but an indication by the government, through some 
one of its departments, of its intention to devote it to some 
particular purpose. ‘The title still remains in the United States, 
and the land thus indicated is withheld from all subsequent 
laws. Whether as a grant the act was specific or general, 
whether it passed a present or future interest, commencing upon 
the “selection,” cannot alter its operation as an appropriation. 
It can be an appropriation of all lands within its descriptive 
terms, without being a grant of them. The donation was for 
one thousand acres, “ contiguous to and adjoining the town of 
Little Rock.” The appropriation was therefore coextensive, 
not with the boundaries that might be ascertained by the se- 
lection under the act, but it was as broad as the description of 
the lands out of which the selection was to be made. This 
will be fully comprehended by observing the clear distinction 
between the tract selected and the body of lands out of which 
the selection was authorized to be made. The appropriation 
Was temporary, and for a particular purpose. Still, it was to 
this extent an appropriation. By this act the lands were “ set 
apart,” and severed from the public domain, until the purposes 
of that act could be satisfied. Doubtless it is true, that, when 
the objects of the appropriation were accomplished, the lands 
held from disposition by its force would relapse into the mass 
of unappropriated land. But in this case, the appropriation of 
this tract, amongst others embraced in this description of the 
law, held it until it was selected, and the selection held it for 
ever. 

Again, when the act of 14th July, 1832, was passed, the 
lands claimed by the complainants were not surveyed, nor 
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any plats on file in the register’s office at the time of the 
expiration of the act of 1830. The bill states the surveys 
to have been made, and the plats thereof to have been re- 
turned, in December, 1833, and January, 1834. To such 
lands the act of 1830 did not extend the right of preémp- 
tion. On this point the circular letter of instructions from 
the General Land Office, of June 10th, 1830 (2 Land Laws, 
540), is explicit: —‘* Lands not otherwise appropriated, of 
which the township plats are or may be on file in the regis- 
ter’s office prior to the expiration of the law (29th May, 1831), 
are subject to entry under the act.”” These instructions are in 
precise conformity with the act, and should be considered as 
a part of it. The whole tenor of the act shows that it never 
contemplated the possibility of a preémption on any other than 
surveyed lands, officially known to be such. All the terms of 
the act, particularly the fourth section, contemplate the maps of 
the surveys being on file. The case of settlers upon the unsur- 
veyed domain was a clear omission. Such settlers never came 
‘within its provisions. The act of 14th July, 1832, was de- 
signed for the relief of that class. So far it was not a revival, 
but an extension, of the terms of the act of 1830. It embraced 
what the old act did not. The cultivation and possession of 
unsurveyed land was nothing under the first act. They were 
the very basis of right under the new law. Whatever interest, 
therefore, the complainants had, is legally to be ascribed to 
this latter act, notwithstanding the proof of preémption before 
the expiration of the preémption law. Should this question, 
then, be considered as a mere contest between titles by rela- 
tion, extending retrospectively to the first link in them, the de- 
fendants have the elder title. 

The second ground of demurrer is, “ that the bill shows on 
its face that said Cloyes was not the settler or occupant of the 
northwest and northeast quarters of section two, and northwest 
and northeast quarters of section one, township one, north 
range twelve west.” The third, fourth, fifth, sixth, seventh, 
eighth, and ninth causes of demurrer are all based upon the 
second cause assigned, are altogether substantially the same 
proposition, and may be considered in connection. The ob- 
jections which they present are applicable alone to the title of 
complainants to the northeast fractional quarter of section two, 
and the northwest and northeast fractional quarters of section 
one, part of the lands claimed by the complainants. These 
tracts were claimed under the privilege, as appurtenant to the 
right of preémption, proven on the tract cultivated, which 
privilege was rejected. These three fractions are held by one 
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of the defendants under patents, issued upon selections made 
by Governor Pope, under different acts of Congress, granting 
ten sections of land to the Territory. Those acts have no 
connection with the title to the tract before considered. The 
claims thus located were assigned to Wm. Russell, one of the 
defendants. 

That the privilege of preémption did not extend to the addi- 
tional fractions claimed as appurtenant to it, that the decision 
of the register and receiver was right in rejecting it, and that 
decision conclusive until reversed or set aside, and that the 
subsequent proceedings of the receiver at Little Rock in 
granting his certificate were unwarranted, appear by reference 
to the act of 29th May, 1830, the instructions of the Com- 
missioner of the General Land Office under it, and the opinions 
of the Attorney-General in exposition of them. 

(The counsel then proceeded to show that the title of the 
complainants was not good to the three fractional quarter-sec- 
tions. ) 


Mr. Justice McLEAN delivered the opinion of the court. 

This writ of error brings before us a decree of the Supreme 
Court of the State of Arkansas. 

The complainants filed their bill in the Pulaski Cireuit Court 
of that State, charging that Nathan Cloyes, their ancestor, dur- 
ing his life, claimed a right of preémption under the act of 
Congress of the 29th of May, 1830, to the northwest fractional 
quarter of section numbered two in township one north of 
range twelve west. That he was in possession of the land 
claimed when the above act was passed, and had occupied it in 
1829. That he was entitled to enter, by legal subdivisions, 
any number of acres, not more than one hundred and sixty, or 
a quarter-section, to include his improvement, upon paying the 
minimum price for said land. That Cloyes, in his lifetime, by 
his own affidavit, and the affidavits of others, made proof of 
his settlement on, and improvement of, the above fractional 
quarter, according to the provisions of the above act, to the 
satisfaction of the register and receiver of said land district, 
agreeably to the rules prescribed by the Commissioner of the 
General Land Office ; and on the 20th of May, 1831, Hartwell 
Boswell, the register, and John Redman, the receiver, decided 
that the sajd Cloyes was entitled to the preémption right 
claimed. 

That on the same day he applied to the register to enter the 
northwest fractional quarter of section two, containing thirty 
acres and eighty-eight hundredths of an acre; also the north- 




















JANUARY TERM, 1850. 329 








Lytle et al. vu. The State of Arkansas et al. 


east fractional quarter of the same section, containing forty-two 
acres and thirty-two hundredths of an acre ; and also the north- 
west and northeast fractional quarters of section numbered one, 
in the same township and range, containing thirty-five acres and 
forty-one hundredths of an acre, the said fractional quarter-sec- 
tions containing one hundred and eight acres and sixty-one hun- 
dredths of an acre; and offered to pay the United States, and 
tendered to the receiver, the sum of one hundred and thirty-five 
dollars seventy-six and a fourth cents, the government price for 
the land. But the register refused to permit the said Cloyes to 
enter the land, and the receiver refused to receive payment for 
the same, on the ground that he could only enter the quarter- 
section on which his improvement was made. ‘That the other 
quarter-sections were contiguous to the one he occupied. 

That under the act of the 29th of June, 1832, entitled, “ An 
act establishing land districts in the Territory of Arkansas,” 
the above fractional sections of land were transferred to the 
Arkansas land district, and the land office was located at Little 
Rock, to which the papers in relation to this claim of preémp- 
tion were transmitted. 

The bill further states, that under an act of Congress of the 
15th of June, 1832, granting to the Territory of Arkansas one 
thousand acres of land for the erection of a court-house and jail 
at Little Rock, and under “ An act to authorize the Governor 
of the Territory to sell the land granted for a court-house and 
jail, and for other purposes,” dated 2d March, 1833, John Pope, 
then Governor of said Territory, among other lands, selected, il- 
legally and by mistake, for the benefit of the Territory, the said 
northwest fractional quarter of section numbered two, for which 
a patent was issued to the Governor of the Territory and his 
successors in office, for the purposes stated. 

That the said John Pope, as Governor, under an act granting 
a quantity of land to the Territory of Arkansas, for the erection 
of a public building at the seat of government of said Territory, 
dated 2d March, 1831, and an act to authorize the Governor 
of the Territory to select ten sections to build a legislative house 
for the Territory, approved 4th July, 1832, selected the northeast 
fractional quarter of section two, and the northwest fractional 
quarter and northeast fractional quarter of section one, as unap- 
propriated lands, and, having assigned the same to William 
Russell, a patent to him was issued therefor, on or about the 
21st of May, 1834, both of which, the complainants allege, 
were issued in mistake and in violation of law, and in fraud of 
the legal and vested right of their ancestor, Cloyes. 

That after the refusal of the receiver to receive payment for 
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the land claimed, an act was approved, 14th July, 1832, contin- 
uing in force the act of the 29th of May, 1830, and which spe- 
cially provided, that those who had not been enabled to enter 
the land, the preémption right of which they claimed, within 
the time limited, in consequence of the public surveys not hav- 
ing been made and returned, should have the right to enter 
said lands on the same conditions, in every respect, as pre- 
scribed in said act, within one year after the surveys should be 
made and returned, and the occupants upon fractions in like 
manner to enter the same, so as not to exceed in quantity oue 
quarter-section. And that this act was in full force before 
Governor Pope selected said lands, as aforesaid. ‘That the pub- 
lic surveys of the above fractional quarter-sections were made 
and perfected on or about the Ist of December, 1833, and re- 
turned to the land office the beginning of the year 1834. On 
the 5th of March, 1834, the complainants paid into the land 
office the sum of one hundred and thirty-five dollars and sev- 
enty-six and one fourth cents, in full for the above-named frac- 
tional quarter-sections. That a certificate was granted for the 
same, on which the receiver indorsed, that the northwest frac- 
tional quarter of section two was a part of the location made 
by Governor Pope in selecting one thousand acres adjoining 
the town of Little Rock, granted by Congress to raise a fund 
for building a court-house and jail for the territory; and that 
that indorsement was made by direction of the Commissioner 
of the General Land Office. 

That the register of the land office would not permit the said 
fractional quarter-sections to be entered. 

That the patentees in both of said patents, at the time of 
their application to enter the lands, had both constructive and 
actual notice of the right of Cloyes. And that the present 
owners of any part of these lands had also notice of the rights 
of the complainants. 

The answer of the Real Estate Bank and trustees admits the 
proof of the preémption claim of Cloyes, but they say, “ From 
beginning to end it is a tissue of fraud, falsehood, and perjury, 
not only on the part of Cloyes, but also on the part of those 
persons by whose oaths the alleged preémption was established. 
And they allege, that the lots four, five, and six, in block eight, 
in fractional quarter-section two, claimed by the bank, were 
purchased of Ambrose H. Sevier in the most perfect good faith, 
and without any notice or knowledge whatever, either con- 
structive or otherwise, of any adverse claim thereto.” That 
they have made improvements on the same, which have cost 
twenty-five thousand dollars, without ever having it intimated 
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to them that there was any adverse claim, until all of said im- 
provements had been completed. 

James S. Conway, in his answer, denies the validity of the 
preémption right set up in the bill, and alleges that it was 
falsely and fraudulently proved. And he says, that when he 
purchased, “he did not know that there was any bond fide ad- 
verse claim or right to said lots, or any of them; and he avers, 
that he is an innocent purchaser for a valuable consideration, 
and without actual or implied notice, except as hereinafter 
stated.”” And he admits that he occasionally heard the claim 
of Cloyes spoken of, but always with the qualification that it 
was fraudulent and void, and had been rejected by the gov- 
ernment. 

Samuel A. Hempstead, in his answer, denies that, at the time 
of the purchase of said lots, or the recording of said deed, he 
had notice, either in fact or law, of the complainants’ claim. 

The other defendants filed special demurrers to the bill. 
The Circuit Court, as it appears, sustained the demurrers, and 
in effect dismissed the bill. The cause was taken to the Su- 
preme Court of Arkansas by a writ of error, which affirmed the 
decree of the Circuit Court. 

The demurrers admit the truth of the allegations of the bill, 
and, consequently, rest on the invalidity of the right asserted 
by the complainants. ‘The answers also deny that Cloyes was 
entitled to a preémptive right, and a part, if not all of them, 
allege that they were innocent purchasers, for a valuable con- 
sideration, without notice of the complainants’ claim. 

The first section of the act of 29th May, 1830, gave to every 
occupant of the public lands prior to the date of the act, and 
who had cultivated any part thereof in the year 1829, a right 
to enter at the minimum price, by legal subdivisions, any num- 
ber of acres not exceeding one hundred and sixty or a quarter- 
section, to include his improvement; provided the land shall 
not have been reserved for the use of the United States, or 
either of the several States. 

In the third section of the act it is provided, that, before any 
entries being made under the act, proof of settlement or im- 
provement shall be made to the satisfaction of the register and 
receiver of the land district in which the lands may lie, agree- 
ably to the rules prescribed by the Commissioner of the General 
Land Office for that purpose. 

On the 10th of June, 1830, the commissioner issued his in- 
structions to the receivers and registers under the above act, in 
which he said, that the fact of cultivation and possession re- 
quired “must be established by the affidavit of the occupant, 
supported by such corroborative testimony as may be entirely 
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satisfactory to both ; the evidence must be taken by a justice of 
the peace in the presence of the register and receiver.” And the 
commissioner directed, that, where the improvement was wholly 
on a quarter-section, the occupant was limited to such quarter ; 
but where the improvement is situated in different quarter-sec- 
tions adjacent, he may enter a half quarter in each to embrace 
his entire improvement. 

Another circular, dated 7th February, 1831, was issued, in- 
structing the land officers, where persons claiming preémption 
rights had been prevented under the above circular from mak- 
ing an entry, “ by reason of the township plats not having been 
furnished by the surveyor-general to the register of the land 
office, the parties entitled to the benefit of said act may be per- 
mitted to file the proof thereof, under the instructions hereto- 
fore given, identifying the tract of land as well as circumstances 
will admit, any time prior to the 30th of May next.” And they 
were requested to “keep a proper abstract or list of such cases 
wherein the proof shall be of a character sufficient to establish 
to their entire satisfaction the right of the parties, respectively, 
to a preémption,” &c. ‘No payments, however, were to be 
received on account of preémption rights duly established, in 
cases where the townships were known to be surveyed, but the 
plats whereof were not in their office, until they shall receive 
further instructions.” 

Under this instruction, on the 28th of May, 1831, the register 
and receiver held that Nathan Cloyes was entitled to the north- 
west fractional quarter, as stated in the bill, but rejected the 
privilege of entering the adjoining fractions. 

Several objections are made to this procedure. It is con- 
tended that the land officers had no authority to act on the 
subject, until the surveys of the township were returned by the 
surveyor-general to the register’s office ; and, also, that in re- 
ceiving the proof of the preémption right of Cloyes, the land 
officers did not follow the directions of the commissioner. 

The first instruction of the commissioner, dated 10th June, 
1830, required the proof to be taken in presence of the register 
and receiver, and it appears that the proof was taken in the 
presence of the register only. 

The law did not require the presence of the land officers 
when the proof was taken, but, in the exercise of his discretion, 
the commissioner required the proof to be so taken. Having 
the power to impose this regulation, the commissioner had the 
power to dispense with it, for reasons which might be satis- 
factory to him. And it does appear that the presence of the 
register only, in Cloyes’s case, was held sufficient. The right 
was sanctioned by both the land officers, and by the commis- 
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sioner also, so far as to receive the money on the land claimed, 
without objection as to the mode of taking the proof. And, as 
regards the authority for this procedure by the land officers, it 
appears to be covered by the above circular of the commis- 
sioner, dated 7th February, 1831. In the absence of the sur- 
veys, the parties entitled to the benefits of the act of 1830 
were ‘permitted to file the proof thereof,” &c., identifying the 
tract of land, as well as circumstances will admit, any time 
prior to the 30th of May, 1831. 

The register and receiver were constituted, by the act, a 
tribunal to determine the rights of those who claimed preémp- 
tions under it. From their decision no appeal was given. If, 
therefore, they acted within their powers, as sanctioned by the 
commissioner, and within the law, and the decision cannot be 
impeached on the ground of fraud or unfairness, it must be con- 
sidered final. The proof of the preémption right of Cloyes 
being “entirely satisfactory” to the land officers under the act 
of 1830, there was no necessity of opening the case, and re- 
ceiving additional proof, under any of the subsequent laws. 
The act of 1830 having expired, all rights under it were saved 
by the subsequent acts. Under those acts, Cloyes was only 
required to do what was necessary to perfect his right. But 
those steps within the law, which had been taken, were not 
required to be again taken. 

It is a well-established principle, that where an individual in 
the. prosecution of a right does every thing which the law re- 
quires him to do, and he fails to attain his right by the miscon- 
duct or neglect of a public officer, the law will protect him. 
In this case the preémptive right of Cloyes having been proved, 
and an offer to pay the money for the land claimed by him, un- 
der the act of 1830, nothing more could be done by him, and 
nothing more could be required of him under that act. And 
subsequently, when he paid the money to the receiver, under 
subsequent acts, the surveys being returned, he could do noth- 
ing more than offer to enter the fractions, which the register 
would not permit him to do. ‘This claim of preémption stands 
before us in a light not less favorable than it would have stood 
if Cloyes or his representatives had been permitted by the land 
officers to do what, in this respect, was offered to be done. 

The claim of a preémption is not that shadowy right which 
by some it is considered to be. Until sanctioned by law, it has 
no existence as a substantive right. But when covered by the 
law, it becomes a legal right, subject to be defeated only by a 
failure to perform the conditions annexed to it. It is founded 
in an enlightened public policy, rendered necessary by the en- 
terprise of our citizens. The adventurous pioneer, who is 
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found in advance of our settlements, encounters many hard- 
ships, and not unfrequently dangers from savage incursions. He 
is generally poor, and it is fit that his enterprise should be re- 
warded by the privilege of purchasing the favorite spot selected 
by him, not to exceed one hundred and sixty acres. That this 
is the national feeling is shown by the course of legislation for 
many years. 

It is insisted, that the preémption right of Cloyes extended to 
the fractional quarter-sections named in the bill, the whole of 
them being less than one hundred and sixty acres. We think 
it is limited to the fractional quarter on which his improvement 
was made. This construction was given to the act by the 
commissioner in his circular of the LOth of June, 1830. He says, 
“The occupant must be confined to the entry of that particular 
quarter-section which embraces the improvement.” The act 
gives to the occupant whose claim to a preémption is estab- 
lished the right to enter, at the minimum price, by legal sub- 
divisions, any number of acres not exceeding one hundred and 
sixty. But less than a legal subdivision:of a section or fraction 
cannot be taken by the occupant. It is contended, however, 
that several fractional quarter-sections adjacent to the one on 
which the improvement was made may be taken under the pre- 
emptive right, which shall not exceed in the whole one hun- 
dred and sixty acres. And the second section of the act of 
14th July, 1832, which provides, “ that the occupants upon 
fractions shall be permitted, in like manner, to enter the same 
so as not to exceed in quantity one quarter-section,”’ it is urged, 
authorizes this view. But in the case of Brown’s Lessee v. 
Clements et al., 3 How. 666, this court say, the act of 29th 
May, 1830, “gave to every settler on the public lands the right 
of preémption of one hundred and sixty acres; yet, if a settler 
happened to be seated on a fractional section containing less 
than that quantity, there is no provision in the act by which 
he could make up the deficiency out of the adjacent lands, or 
any other lands.”’ 

Did the location of Governor Pope, under the act of Con- 
gress, affect the claim of Cloyes? On the 15th of June, 1832, 
one thousand acres of land were granted, adjoining the town of 
Little Rock, to the Territory of Arkansas, to be located by the 
Governor. This selection was not made until the 30th of Jan- 
uary, 1833. Before the grant was made by Congress of this 
tract, the right of Cloyes to a preémption had not only accrued, 
under the provisions of the act of 1830, but he had proved his 
right, under the law, to the satisfaction of the register and re- 
ceiver of the land office. He had, in fact, done every thing 
he could do to perfect this right. No fault or negligence can 
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be charged to him. In the case above cited from 3 Howard, the 
court say, — ‘The act of the 29th of May, 1830, appropriated 
the quarter-section of laud in controversy, on which Etheridge 
was then settled, to his claim, under the act, for one year, sub- 
ject, however, to be defeated by his failure to comply with its 
provisions. During that time, this quarter-section was not lia- 
ble to any other claim,” &c. And the supplement to this act, 
approved 14th July, 1832, extended its benefits. The in- 
struction of the commissioner, dated September 14th, 1830, 
was in accordance with this view. He says, ‘It is, therefore, 
to be expressly understood, that every purchase of a tract of 
land at ordinary private sale, to which a preémption claim shall 
be proved and filed according to law, at any time prior to the 
30th of May, 1831, is to be either null and void, (the purchase- 
money thereof being refundable under instructions hereafter to 
be given,) or subject to any legislative provisions.” 

By the grant to Arkansas, Congress could not have intended 
to impair vested rights. ‘The grants of the thousand acres and 
of the other tracts must be so construed as not to interfere 
with the preémption of Cloyes. 

The Supreme Court of the State, in sustaining the demur- 
rers and dismissing the bill, decided against the preémption 
right claimed by the representatives of Cloyes; and as we con- 
sider that a valid right, as to the fractional quarter on which 
his improvement was made, the judgment of the State court is 
reversed ; and the cause is transmitted to that court for further 
proceedings before it, or as it shall direct, on the defence set up 
in the answers of the defendants, that they are bond fide pur- 
chasers of the whole or parts of the fractional section in contro- 
versy, Without notice, and that that court give leave to amend 
the pleadings on both sides, if requested, that the merits of the 
case may be fully presented and proved, as equity shall require. 





Mr. Justice CATRON, Mr. Justice NELSON, and Mr. Jus- 
tice GRIER dissented. (See Appendix.) 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Arkansas, and 
was argued by counsel. On consideration whereof, it is now 
here ordered, adjudged, and decreed by this court, that the de- 
cree of the said Supreme Court in this cause be, and the same 
is hereby, reversed, with costs, and that this cause be, and the 
same is hereby, remanded to the said Supreme Court, for fur- 
ther proceedings to be had therein in conformity to the opinion 
of this court. 
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Txomas E. Bosweti’s Lesser, Piaintirr, v. Lucivs B. Orts, 
Apministrator, Marearet Dickinson, Wipow, AND Epwarp F.,, 
Juuia S., Marcarer O., Jonn B. B., Roponpuus, Marrua Jane, 
anD James A. Dickinson, Minor Cuitpren, oF Ropo.puus Dick- 
INSON, DECEASED, BY L. O. Rawson, THEIR GUARDIAN AND NExtT 
FRIEND, ET AL. 


The chancery act of Ohio of 1824 confers on the Court of Common Pleas general 
chancery powers. The twelfth section gives jurisdiction over the rights of absent 
defendants, on the publication of notice, “ in all cases properly cognizable in courts 
of equity, where either the title to, or boundaries of, land may come in question, or 
where 2 suit in chancery becomes necessary in order to obtain the rescission of a 
contract for the conveyance of land, or to compel the specific execution of such 
contract.” 

A bill being filed to compel the specific execution of a contract relating to land, 
where the defendants were out of the State, the court passed a money decree, and 
ordered the sale of other lands than those mentioned in the bill. 

This decree was void, and no title passed to the purchaser at the sale ordered by the 
decree. 

The act did not authorize such an act of general jurisdiction. A special jurisdiction 
only was given in rem. 

Jurisdiction is acquired in one of two modes, — first, as against the person of the de- 
fendant, by the service of process, or secondly, by a procedure against the property 
of the defendant within the jurisdiction of the court. In the latter case, the de- 
fendant is not personally bound by the judgment, beyond the property in question. 


Tis case came up from the Circuit Court of the United 
States for Ohio, upon a certificate of division in opinion be- 
tween the judges thereof. 

It was an ejectment brought by Boswell, a citizen of Ken- 
tucky, against Rodolphus Dickinson and others, tenants in pos- 
session, to recover tract number seven in the United States re- 
serve, of two miles square, at Lower Sandusky, in the State of 
Ohio. Dickinson having died, his heirs and representatives 
were now parties. 

Before relating the proceedings in the ejectment, it is proper 
to notice some other occurrences which were prior in time. 

In May, 1825, Thomas L. Hawkins filed a bill in the San- 
dusky Common Pleas, against ‘Thomas E. Boswell, William T. 
Barry, and William Whitimore. The bill stated that all these 
parties were engaged, as partners, in building a saw-mill upon 
lot number nine; that they went on with the work until 1823; 
that he, Hawkins, was a creditor of the concern; that the 
other parties had obtained a title to two thirds of the lot, and 
refused to convey any part of it to the complainant. The bill 
then concludes thus: — “ To the end, therefore, that said Bos- 
well, Barry, and Whitimore may, under their corporeal oaths, true 
answers make to all matters herein charged, and on the final 
hearing of this cause your honors will decree that said defend- 
ants convey one fourth of the said land to which they have ob- 
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tained a legal title, and also to account to your orator for the 
money and time he has expended more than his share on said 
mill and the improvements of said land, and that notice be 
given defendants,” &c. 

It being made known that the defendants were non-residents 
of the State, but resided in the States of Kentucky and Massa- 
chusetts, notice of the pendency of the suit was published in 
the Western Statesman, a newspaper printed at Columbus, 
Ohio, for the term of nine weeks successively. 

At May term, 1826, a decree was passed that the bill should 
be taken pro confesso, and a master was directed to take an ac- 
count between the parties, who reported a balance due to 
Hawkins of $ 1,844.17. 

In July, 1826, the court passed a final decree, “that the 
complainant do recover of the said defendants the said sum of 
eighteen hundred forty-four dollars and seventeen cents, and 
his costs by him in this behalf expended. It is further or- 
dered, adjudged, and decreed, that this decree shall, from the 
time of its being pronounced, have the force, operation, and ef- 
fect of a judgment at law, and shall be a lien upon all the town 
lots of the defendants within said county, and also all the other 
real estate of the said defendants within said County of San- 
dusky, as security for the satisfaction of said decree; and it is 
further ordered, adjudged, and decreed, that, if the above sum 
of eighteen hundred forty-four dollars and seventeen cents, and 
the costs to be taxed in this suit, be not paid within thirty 
days from the date of this decree, upon a precipe being filed 
with the clerk of this court by the complainant or his solicitor, 
execution shall issue against the goods, chattels, lands, and tene- 
ments of the said defendants, which shall be taken in ex- 
ecution, and sold in like manner as though said execution 
issued on a judgment rendered in a court of law; and all fur- 
ther proceedings in this cause to be continued until the next 
term.” 

Under a pluries fi. fa., lot number seven was sold, and in 
May, 1832, the sheriff made a deed of it to Sardis Birchard. 

We can now return to the ejectment. 

In the trial of it, Boswell, the plaintiff, produced a patent from 
the United States for the lot number seven, dated September 
2, 1831, and also the following agreement of counsel. 





“It is admitted, as evidence in this case, that the plaintiff’s 
lessor, said Thomas E. Boswell, now is, and ever since the year 
A. D. 1818 has been, a resident of the city of Lexington, 
County of Fayette, and State of Kentucky; that from the Ist 

VOL. IX. 29 

















338 SUPREME COURT. 





Boswell’s Lessee v. Otis et al. 








day of May, A. D. 1825, up ta the Ist day of August, A. D. 
1826, he was not within the State of Ohio, and that the prem- 
ises in controversy in this case are of the value of ten thousand 
dollars. 
“ Lane, Buckuanp, & Hays, 
Attorneys for Defendants. 
“ Lower Sandusky, Ohio, August 31st, A. D. 1846.” 


The plaintiff there rested. 

The defendants then offered in evidence a certified copy of 
the record of the proceedings of the Court of Common Pleas of 
Sandusky County, and also of the sheriff’s deed, to the intro- 
duction of which, as evidence in the case, the plaintiff ob- 
jected. 

And thereupon, by consent of parties, the jury do say, that 
if, in the opinion of the court, the said record and sheriff’s 
deed are by law admissible in evidence, then the said defend- 
ants are not guilty of the trespass and ejectment in the decla- 
ration mentioned ; but if, in the opinion of the court, the said 
record and sheriff’s deed are not admissible as evidence, then 
the jury say that the defendants are guilty of the trespass and 
ejectment in the declaration mentioned, and assess the plain- 
tiff’s damages at one cent; and thereupon the arguments of 
counsel being heard, and due deliberation had, the opinions of 
the judges were divided on the following questions, to wit : — 

1. Whether or not the proceedings and decree of the said 
Court of Common Pleas of Sandusky County, set forth in said 
record, are coram non judice and void. 

2. Admitting said proceedings and decree to be valid so far 
as relates to the lands specifically described in the said bill in 
chancery, whether or not said proceedings and decree are co- 
ram non judice and void so far as relates to lot number seven, 
in controversy in this case, and which is not described in said 
bill in chancery; or, in other words, whether said proceedings 
and decree are not in rem, and so void and without effect as to 
the other lands sold under said decree. 

And thereupon it is ordered, that said questions be certified 
for decision to the next term of the Supreme Court of the 
United States, according to the act of Congress in such case 
made and provided. 


The cause was submitted on printed arguments by Mr. 
Ewing, for the plaintiff, and Mr. Stanberry, for the defend- 
ants. From these arguments it is only possible to give ex- 
tracts. 
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Mr. Ewing, for the plaintiff. 

The question is upon the process and the decree. If the 
process be not sufficient to bring the defendant into court and 
make him a party to the decree, where all the other proceed- 
ings are regular, the case cannot be improved by any conceiv- 
able amount of errors, irregularities, or discrepancies between 
the bill and the decree. 

The decree is for a sum of money found due by a master 
upon reference, and it is for nothing else. The case, then, is 
precisely the same as if the bill had been filed for the recovery 
of that sum of money merely, and had named no other object ; 
for the decree cannot be strengthened at all by errors and ir- 
regularities upon the record. I do not claim that it is weak- 
ened by those irregularities, —I merely say that it is not 
strengthened ; it is no better than if the bill had exactly sup- 
ported the decree. 

Now, this personal decree for money against an absent de- 
fendant cannot be sustained on general principles of equity. It 
is coram non judice, if jurisdiction were not obtained by per- 
sonal service ; this is not and cannot be disputed. As a matter 
of general equity, then, independently of statutory regulation, 
this whole proceeding would be a nullity, and the sale under 
the decree void. 

But the defendants attempt to sustain the proceeding under 
the chancery act of Ohio of 1824, and they copy in their brief, 
as bearing upon the case, the Ist, 7th, 12th, 13th, 16th, 38th, 
and 40th sections of that act. 

The first section gives the Courts of Common Pleas general 
chancery jurisdiction in all cases properly cognizable in a court 
of chancery, that is, jurisdiction over the person, and through 
the person over property. This jurisdiction is obtained by per- 
sonal service only. 

The seventh section allows a petition to be filed against an 
absent person, where it is necessary to join him with a defend- 
ant residing in the State. This does not touch the case at bar. 
There was no defendant residing in the State. 

Section twelfth is the one under which it was attempted to 
bring this case. It gives the court jurisdiction over the rights 
of absent defendants, upon notice, “in all cases properly cog- 
nizable in courts of equity, where either the title to, or boun- 
daries of, land may come in question, or where a suit in chancery 
becomes necessary in order to obtain the rescission of a con- 
tract for the conveyance of land, or to compel the specific exe- 
cution of such contract.” 

This decree does not touch “the title to, or boundaries 
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of, land’”’; no decision is made on either in it. It does not 
relate to “the rescission of a contract for the conveyance of 
land,” or to the compelling of ‘the specific execution of such 
contract’; not a word is said of either in it. This decree, 
then, does not belong to a case in which any other than per- 
sonal service can bring the defendant into court ; and if the 
decree be the test of jurisdiction, this case was coram non 
judice. 

Where there is a plea to the jurisdiction of a court pending 
a cause, or a motion to dismiss for want of jurisdiction, there 
is of course no judgment or decision, and the case can be looked 
to only in its inceptive stages ; but when the final judgment or 
decree has been rendered in a court, and the jurisdiction of that 
court, after its final action, is contested, it is the jurisdiction to 
render the judgment or to pronounce the decree which is in 
question, —not the jurisdiction to receive the declaration or the 
bill in chancery. It is the judgment or decree alone that can 
affect the rights of the absent party injuriously, not the inter- 
mediate proceedings ; the bill cannot deprive him of any right, 
or involve him in any liability, but the decree may; the char- 
acter of the decree, then, rather than of the bill, must deter- 
mine the necessity of personal service. If in a suit at law the 
declaration be in trespass and the judgment in debt; or if, as 
in this case, the bill was filed to compel the specific execution 
of a contract for the conveyance of land, and the decree is for 
asum of money merely; it is the judgment in the one case, 
and the decree in the other, that the parties must abide by. 
The court which has to declare it valid, or void, will not look 
at the intermediate proceedings to see if they warranted the 
decree or judgment. If the court had jurisdiction to render 
such judgment or decree, it is binding and valid, no matter 
how irregular or erroneous the proceedings. If they had not 
jurisdiction to render the decree, no error or irregularity in the 
proceedings can help out the jurisdiction. This is a personal 
decree for the payment of money, —a decree to operate in per- 
sonam ; there is no provision in the chancery act of Ohio by 
whieh an absent defendant can be brought in to answer to a 
bill praying for such a decree. It will not, I think, be pretend- 
ed, that, if an honest bill, and one direct to the purpose, had 
been filed, claiming merely a sum of money as a balance of 
partnership accounts, the jurisdiction could have been sus- 
tained. There could, indeed, be no pretence for sustaining it ; 
and surely the decree is no better because it was obtained by 
an indirection. 

But, strange as it may appear, this is the only ground on 
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which it is attempted to sustain the jurisdiction, the learned 
counsel on the other side seeming to consider the bill, and not 
the decree, the subject by which the jurisdiction is to be tested. 

The very statement of the proposition is, to my mind, enough 
to expose its fallacy. ‘The statute gives jurisdiction against a 
non-resident when it is necessary to go into chancery to com- 
pel the specific execution of a contract for the conveyance of 
land. How is it to be ascertained that there was any such 
contract? By the decree, surely, finding it; not by the un- 
supported statements of the bill, abandoned, as in this case, by 
the complainant when he comes to take his decree. It would 
be monstrous to give the statute such a construction, as it 
would enable parties to defraud the law at pleasure. A com- 
plainant wishes to take an ex parte decree against a non-resi- 
dent, — he has nothing to do but to file his bill, aver a contract 
for the conveyance of land which he wishes to have specially 
executed, add to it a claim for money paid, and take his decree 
for money, without troubling himself to prove that the defend- 
ant had land at all in the State. It would be a regular mode 
of bringing parties into court without notice, and obtaining de- 
crees against them without allowing them a knowledge of the 
fact that they were in court. Out of a construction like this, 
aided by a reasonable mixture of fraud and perjury, a practice 
would grow up which would enable the merest vagabond to 
possess himself of the estate of any non-resident whose wealth 
might be to his fancy. 

Indeed, the party need not always put himself to the trouble 
or incur the hazard of perjury. In this case the complainant 
got along very well without it, as he was not required to ad- 
duce any testimony of his claim, or make an affidavit to its 
truth ; and such might be the case nine times out of ten, if a 
bill could be filed in the Court of Common Pleas in Ohio against 
a defendant in Massachusetts on a false suggestion, and a de- 
cree rendered against him on notice published in a country 
newspaper; especially if the case were conducted by counsel 
who would take care to enter his decree in the absence of the 
president judge. 

The object of the chancery act of 1824 undoubtedly was to 
provide for a proceeding im rem, when a contract had been 
made touching land lying within the State, that the title there- 
to should be settled by either of the parties to the contract 
without going into another jurisdiction. It never was intend- 
ed to create thereby a fictitious process, by which parties were 
to be made personally amenable to the jurisdiction of a court 
of whose proceedings, or even existence, they had never heard. 
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The act will not bear any such construction, and it would be 
against natural justice so to construe it. 

This is not a case of local concernment, in which the de- 
cision of the courts of the State are of binding authority ; and, 
though land is involved in the case, it is not a question of title 
in the ordinary acceptation of the term, but one of more exten- 
sive application. If this decree be valid for the present purpose, 
it is so for all purposes, and full force and effect must be given 
it in all the courts of the United States. Nor does the Su- 
preme Court of Ohio, in the case of the Lessee of Boswell v. 
Sharp and Leppelman (set out at large in defendants’ argument), 
give, or profess to give, a construction to the chancery act of 
Ohio, by which, upon sound and logical reasoning, this decree 
can be sustained as a personal decree. The learned judge who 
delivers the opinion in that case says expressly (page 25), that 
if the demand was simply personal, and the decree was pro- 
nounced without service upon the defendants, who resided in 
another State, the objection to the jurisdiction would have been 
well taken. He thus disembarrasses himself and us of the con- 
struction of the statute, and rests the case upon a general prop- 
osition, universal in its application if sound, and if unsound to 
be universally rejected. It is, that the statement of the bill, 
and not the substance of the decree, is the test to settle the 
question of jurisdiction. On this we take issue. We say it 
matters not what is demanded in the bill; if the decree be mere- 
ly personal, it must be supported by personal service, and can- 
not be helped by a bill claiming land. 

The statute of Ohio admits the general principle, that a court 
of chancery cannot take jurisdiction of a person without per- 
sonal service made on him within the jurisdiction of the court ; 
but provides that, where land lies within the jurisdiction of the 
court, it may be acted upon, and the title to it settled, in proper 
cases, by a proceeding in chancery, though one of the parties 
be a non-resident, — just as laws relating to foreign attach- 
ments allow land or personal property to be seized at law, and 
a judgment rendered against it for the payment of a common 
law debt. But in both these cases, though the proceeding is in 
the name of the owner of the property, it is substantially a pro- 
ceeding in rem, and the judgment or decree can bind only the 
thing, not the person. 

(The counsel then quoted Story’s Conflict of Laws, pages 
461 —465, 549; 2 McLean, 514; 5 Paige’s Ch. 302; 15 Ohio, 
442; 8 Paige, 444.) 


The following are extracts from Mr. Stanberry’s argument, 
in reply. 
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In the argument of Mr. Ewing, counsel for the plaintiff, the 
question is stated to be, whether the decree is void, —anda 
nice distinction is taken between the validity of the proceed- 
ings up to the decree and the decree itself. But no such ques- 
tion is before this court. We can only look to the very question 
upon which the court below was divided in opinion, and that is 
specifically stated to be, whether the proceedings and decree 
are void. No one can say whether the judges of the court be- 
low would have differed as to the validity of the decree, if they 
had concurred as to the validity of the proceedings. The an- 
swer to be sent to them by this court cannot divide the ques- 
tion or limit it. The question here is precisely what it was 
before the judges below,— Are the proceedings and decree 
void? Void asa whole or an entirety. 

It is proper, however, to consider this question in the relation 
in which it arises, and not in the abstract. The proceedings 
and decree are of a court in the State of Ohio, and the question 
as to their validity arises upon a title to land within the same 
State, depending upon them. This narrows the question of 
validity, and excludes all inquiry as to extraterritorial effect, — 
a very important limitation. 

With these preliminary remarks, I shall proceed to reply to 
the argument of Mr. Ewing. ‘The learned counsel first states 
that the question which arises is, whether the defendants, in 
the case before the Sandusky Common Pleas, were in court, so 
that a personal decree could be rendered against them. Again, 
the question is stated to be upon the process and decree; and, 
lastly, it is stated that it is the decree alone which gives char- 
acter to the whole case. 

I do not understand Mr. Ewing to argue that the case made 
by the bill was not a proper case for the jurisdiction of the 
court, under the twelfth section of the act of 1824. Indeed, no 
question can be made upon that. It was a case properly cog- 
nizable in a court of equity, involving the execution of a con- 
tract for the conveyance of land within the jurisdiction of the 
court. It was therefore precisely within a class of cases pro- 
vided for in that section, and, upon the publication of the notice 
to the non-resident defendants, the jurisdiction of the court fully 
attached. 

But it is argued that all this goes for nothing, inasmuch as 
the decree was not strictly according to the case made in the 
bill; that the case made in the bill was a case in rem, whereas 
the decree was exclusively in personam. 

In the first place, I answer to this, that the case made by the 
bill is not at all a case in rem, nor does the twelfth section of 
the act of 1824 enumerate a single case of that character. 
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In Hollingsworth v. Barbour, 4 Peters, 475, the point was 
made that a bill for a specific performance was a proceeding in 
rem. ‘The opinion of Mr. Justice Trimble in the court below, 
which was adopted by this court in that case, goes directly to 
that point, and is as follows : — “ The case under consideration 
is not properly a proceeding im rem ; and a decree in chancery 
for the conveyance of land has never yet, within my knowl- 
edge, been held to come within the principle of proceedings i 
rem, so far as to dispense with the service of process on the 
party. There is no seizure nor taking into the custody of the 
court the land, so far as to dispense with the service of process 
on the party; constructive notice, therefore, can only exist in 
the cases coming fairly within the provisions of the statutes 
authorizing the court to make orders of publication, and pro- 
viding that the publication, when made, shall authorize the 
court to decree.” 

All that can be said of the case made by the bill, and of the 
cases enumerated in the twelfth section, is, that they relate to 
contracts or questions affecting land situate within the State. 
They cover a vast field of equity jurisdiction, which has never 
been held to be a jurisdiction in rem. Unlike the proceedings 
in rem, there is no seizure and condemnation of the property 
in the first instance, and the relief administered may very prop- 
erly go beyond the property which is the subject of the con- 
tract. 

There is not a subject for jurisdiction enumerated in the 
twelfth section, in which the decree may not properly and ne- 
cessarily be a decree for money. ‘ake, for instance, the sub- 
ject of the rescission of a contract for the conveyance of land, 
and suppose the plaintiff to be the purchaser, who alleges the 
contract, the payment of all money due upon it, and a ground 
for rescission. In such a case, if the allegations be found for 
the plaintiff, the necessary decree is for the repayment of the 
money, as well as the cancellation of the contract. Any thing 
short of that stops short of the true meaning of rescission. 

Take, also, the subject of the specific execution of such a 
contract, and suppose the bill to be filed by the vendor, who 
has never received one cent of the purchase-money. What 
other execution or performance of the contract can there be in 
such a case, but the payment of the purchase-money, or a de- 
cree for such payment ? 

Such a construction can never be put on this statute as to 
say, that these subjects for jurisdiction, so brought within the 
cognizance of a court of equity, are to be dealt with in any 
other way than according to the necessities of the case, and the 
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usual relief administered in equity. If there were any doubt 
as to this, the express language of the section settles it. The 
concluding clause is in these words : — ‘‘ Such court is hereby 
authorized to take cognizance thereof, and direct either per- 
sonal notice, or notice by publication, of its pendency, to be 
given as in this act provided, and on proof of such notice hav- 
ing been given, to proceed as in other cases.” 

A proceeding or case in equity under this statute may then 
properly terminate in a decree for money ; that is, it is within 
the competence of the court to render such a decree, though it 
sound in personam, without committing so much as an error. 

I do not understand Mr. Ewing to contend that a statute 
which should provide for constructive notice by publication, as 
the foundation for a judgment or decree for money, would be 
void, or that the judgment or decree rendered upon such notice 
would be a nullity. The argument is, that this statute author- 
ized no such proceeding, and warranted no such decree. 

A judgment or decree rendered in such a proceeding is valid 
within the State, and may be carried into effect upon the prop- 
erty of the defendant, real or personal, found within the State. 
The most that can be said against it is, that it shall not be al- 
lowed to have an extraterritorial effect. It is not strictly a 
judgment or decree in personam, but, as to its effect, is limited 
to the property of the debtor within the local jurisdiction. 

The jurisdiction of a court of chancery over persons out of 
the reach of its process is founded either upon the inherent 
power of the court or upon positive statute. In England, as 
well as in various States of the Union, such jurisdiction is con- 
stantly exercised, either by a substituted and formal service of 
subpena upon some officer of the court, or by publication. 
Nor is this jurisdiction at all confined to cases involving the 
title to lands within the particular sovereignty, but it extends 
to matters strictly in personam. 

But we are not obliged to sustain such a statute, or such a 
proceeding, in this case. So far as the statute is concerned, 
there can be no question of its validity ; and so far as the pro- 
ceedings are concerned, there is no question, they were exactly 
authorized by the statute. We have gone a step further than 
was necessary, and have argued the question of jurisdiction as 
if it depended on the decree. That is the ground taken in the 
argument for the plaintiff. We deny its soundness. 

If the proceeding, that is to say, the bill and the publication, 
were in conformity with the statute, the question of jurisdiction 
is settled. It is impossible to contend, that, after proof of pub- 
lication upon the bill, the court had not jurisdiction. The case 








er ee ee 


oe ee 





_ 











ee ee 





346 SUPREME COURT. 





Boswell’s Lessee v. Otis et al. 


made by the bill was precisely one of the cases provided for in 
the statute, and the publication of notice was in all respects 
correct. When, then, was the case coram judice?. Certainly, 
upon proof of publication, if not before. 'Then, how can it be 
said that afterwards it came to be coram non? If it were be- 
fore the court upon the publication, it continued to be before 
the court until the end of the case. The decree was in the 
very case, between the very parties to the bill and publication, 
and upon the very contract set out in the bill. All the safe- 
guards and requirements of the law, to prevent an assumption 
of jurisdiction, had been fulfilled. 'The case was brought pre- 
cisely to the point at which the court is intrusted with the 
rights of the parties litigant. 

Now, the most that can be said against the decree is, that it 
did not fully cover the whole case made by the bill. It does 
not distinctly decree a conveyance of the fourth of the land to 
the plaintiff, Hawkins. To have done full justice, and to have 
settled all the equities which grew out of the contract, that 
should have been done with more certainty. But if that alone 
had been decreed, it would not have settled all the equities, or 
decided the whole case. For the contract did not merely con- 
template such conveyance, but contemplated also remuneration 
to Hawkins for services and advances, stipulated for as one 
term of the contract, and to be rendered and made, in reference 
to the land. 





Mr. Justice McLEAN delivered the opinion of the court. 

This case is before us on points certified, on which the 
opinions of the judges of the Circuit Court of the United States 
for Ohio were opposed. 

In 1825, a bill was filed by Thomas L. Hawkins, in the 
Court of Common Pleas for Sandusky County, Ohio, against 
Thomas E. Boswell and others, which represented that, in the 


‘year 1816, Boswell, of the State of Kentucky, the complainant, 


Reed, and Owings agreed to build a saw-mill on the public 
land, with the view of purchasing the land when sold by the 
government. Boswell and Owings advanced a part of the 
money ; the complainant was to be the active partner, and his 
share of the capital was to be paid by labor. That he expend- 
ed labor and money until the land was sold, in 1818, at Woos- 
ter, in Ohio, when Reed and Owings abandoned the contract ; 
and it was then agreed by Boswell, William T. Barry, of Ken- 
tucky, and William Whitimore, of Boston, and the complainant, 
to go on and purchase lot number nine, or a large part of it, on 
which the building for the mill had been commenced. The 
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purchase was made, and it was agreed that the complainant’s 
share of the purchase-money should be paid in labor on the 
mill, and in improvements on the land. That he should be 
the active partner, &c. 

The complainant proceeded in the construction of the mill, 
and expended for the company the sum of five thousand dol- 
lars, of which he advanced two thousand six hundred dollars, 
besides his own time ; that the complainant expected his part- 
ners would have conveyed to him one fourth of the land pur- 
chased, they having obtained a legal title to two thirds of the 
lot, but that they have refused to do the same, or to account 
and refund him the money expended, &c. And the complain- 
ant prayed a decree for one fourth part of the land to which 
the defendants have obtained a title, and also that they may 
account, &c. 

The defendants being non-residents of Ohio, the court or- 
dered nine weeks’ notice to be given in a newspaper, as the 
statute requires. There being no appearance of the defendants, 
the bill was taken as confessed, and the matter was referred to 
a master, who reported a balance against them, and in favor of 
the complainant, of the sum of eighteen hundred and forty- 
four dollars and seventeen cents, for which a final decree was 
entered, and it was adjudged that it should have, from the time 
of its being pronounced, the operation and effect of a judgment 
at law, and be a lien on all the town lots of the defendants, 
and all other real estate owned by them within the county. 
And execution was authorized, &c. Several executions were 
issued and a number of lots were sold, among others lot num- 
ber seven, containing seventy-seven acres and seventy-five 
hundredths, for which the sheriff’s deed was executed. 

For this lot number seven, an ejectment was brought by 
Boswell in the Circuit Court of the United States, and issue 
being joined, on the trial the following questions were raised, 
on which the opinions of the judges were opposed. 

“1. Whether or not the proceedings and decree of the said 
Court of Common Pleas of Sandusky County, set forth in the 
record above stated, are coram non judice. 

“2. Admitting said proceedings and decree to be valid so far 
as relates to the land specifically described in the said bill in 
chancery, whether or not said proceedings and decree are coram 
non judice and void so far as relates to lot number seven, in 
controversy in this case, and which is not described in said bill 
in chancery ; or, in other words, whether said proceedings and 
decree are not im rem, and so void and without effect as to the 
other lands sold under said decree.” 
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As the title to lot number seven only is involved in the 
ejectment suit, it is unnecessary to consider the first point cer- 
tified. Under the decree, which was only for money, many 
lots were sold by the sheriff that are still held, it is presumed, 
under his deed ; but the holders are not parties to this suit, and 
it may be decided without affecting their interests. 

When the record of a judgment is brought before the court 
collaterally or otherwise, it is always proper to inquire whether 
the court rendering the judgment had jurisdiction. Jurisdiction 
is acquired in one of two modes ; — first, as against the person 
of the defendant, by the service of process; or secondly, by 
a procedure against the property of the defendant, within the 
jurisdiction of the court. In the latter case the defendant is 
not personally bound by the judgment, beyond the property 
in question. And it is immaterial whether the proceeding 
against the property be by an attachment or bill in chancery. 
It must be, substantially, a proceeding in rem. A bill for the 
specific execution of a contract to convey real estate is not 
strictly a proceeding im rem, in ordinary cases; but where 
such a procedure is authorized by statute, on publication, with- 
out personal service of process, it is, substantially, of that 
character. 

The chancery act of Ohio of 1824 confers on the Court of 
Common Pleas general chancery powers. In the twelfth sec- 
tion, jurisdiction is given over the rights of absent defendants, 
on the publication of notice, “in all cases properly cognizable 
in courts of equity, where either the title to, or boundaries of, 
land may come in question, or where a suit in chancery becomes 
necessary in order to obtain the rescission of a contract for the 
conveyance of land, or to compel the specific execution of such 
contract.” 

Under this statute the bill by Hawkins purports to have 
been filed. But without reference to the other lots sold under 
the decree, there is no pretence to say that the bill had any 
relation to the title or boundaries of lot number seven, or to any 
contract for the conveyance of the same. And it is only in 
these cases that the act authorizes a chancery proceeding 
against the land of non-residents by giving public notice. It 
is a special and limited jurisdiction, and cannot be legally exer- 
cised, except within the provisions of the statute. 

The principle is admitted, that, where jurisdiction is acquired 
against the person by the service of process or by a voluntary 
appearance, a court of general jurisdiction will settle the matter 
in controversy between the parties. But this principle does 
not apply to a special jurisdiction authorized by statute, though 
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exercised by a court of general jurisdiction. The present case 
will illustrate this view. Admit that a special jurisdiction was 
acquired against all the other lots, yet number seven was in no 
way connected with them. It was not named in the bill, nor 
was there any step taken in relation to it, until it was levied on 
by the sheriff to satisfy the general decree. It was not within 
any one of the categories named in the statute. Until long 
after the decree, the title to it was not obtained by defendants. 
If it can be made subject to such a procedure, then the special 
jurisdiction given by the statute is converted, by construction, 
into a general proceeding against the property of non-resideuts 
by a mere publication of notice. 

The property of an individual is subject, in a certain sense, 
to the law of the State in which it is situated. It is liable for 
taxes and to such special proceedings against it as the law shall 
authorize. An attachment may be laid upon it, and it may be 
sold in satisfaction of an established claim. And the legisla- 
ture may, perhaps, subject other lands to the payment of the 
judgment on the attachment after the sale of the lands first at- 
tached. But no such proceeding is authorized by the act under 
which this procedure was had. It is limited to the cases enu- 
merated in the statute. 

It is said that the statute authorizes a decree for money. 
This may be admitted. Under the rescission of a contract the 
money paid may be decreed to be refunded, and the land cov- 
ered by the contract, being within the special jurisdiction of the 
court, may be ordered to be sold. But the power of the court 
is limited to this. Under the assumption of a special power, it 
cannot be made general by any supposed necessity, beyond the 
provisions of the act. Such a construction would not only 
pervert the object of the legislature, but it would sacrifice the 
property of an individual without notice in fact, and who had 
no opportunity to make his defence. 

The proceedings in this case are a practical commentary upon 
this construction. 

It is said, if this construction of the act be erroneous, it does 
not make void the proceedings, and that the error can only be 
corrected by an appellate court. And we are referred to the 
case of Lessee of Boswell and others v. Sharp and Leppelman, 
15 Ohio, 447, in which it is alleged that-the Supreme Court of 
Ohio sustained the decision of the Common Pleas on the ques- 
tion now before us. 

In that case the Supreme Court did hold that the Court of 
Common Pleas of Sandusky had jurisdiction in the chancery 


proceeding, and that the validity of the same could not be 
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questioned collaterally. But that decision was made i in  refer- 
ence to a part of Jot number nine, on which the mill was con- 
structed, and to obtain a title for a part of which the bill was 
filed. The title to lot number seven was not involved in the 
case before the Supreme Court, and, consequently, they did 
not consider it. 

It may be difficult in some cases to draw the line of jurisdic- 
tion so as to determine whether the proceedings of a court are 
void or only erroneous. And in such cases every intendment 
should be favorable to a purchaser at a judicial sale. But the 
rights of all parties must be regarded. No principle is more 
vital to the administration of justice, than that no man shall 
be condemned in his person or property without notice, and 
an opportunity to make his defence. And every departure 
from this fundamental rule, by a proceeding in rem, in which 
a publication of notice is substituted for a service on the 
party, should be subjected to a strict legal scrutiny. Jurisdic- 
tion is not to be assumed and exercised in such cases upon the 
general ground, that the subject-matter of the suit is within 
the power of the court. This would dispense with the forms 
of the law, prescribed by the legislature, for the security of 
absent parties. The inquiry should be, have the requisites of 
the statute been complied with, so as to subject the property 
in controversy to the judgment of the court, and is such judg- 
ment limited’ to the property named in the bill. If this cannot 
be answered in the affirmative, the proceedings of the court 
beyond their jurisdiction are void. 

If this test be applied to the proceedings before us, we think 
in no just and legal sense can they be held to subject lot num- 
ber seven to the decree of the court, nor to fix any personal 
liability on the defendants, and consequently, that the levy 
and sale of the sheriff were without authority and void, and 
the second question certified to this court must be so answered. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Ohio, and on the points or questions on which the 
judges of the said Circuit Court were opposed in opinion, and 
which were certified to this court for its opinion, agreeably to 
the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, it is the opinion 
of this court, that the proceedings and decree of the Court of 
Common Pleas of Sandusky County, as set forth in the record, 
are coram non judice and void, so far as relates to lot number 
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seven, and consequently that the levy and sale of the sheriff 
were without authority and void. Whereupon it is now here 
ordered and adjudged by this court, that it be so certified to 
the said Circuit Court. 


Tue Unirep Srates v. Epnraim Briaes. 


On the 2d of March, 1831, Congress passed an act (4 Statutes at Large, 472), entitled 
“ An act to provide for the punishment of offences committed in cutting, destroy- 
ing, or removing live-oak or other timber or trees, reserved for naval purposes.” 

The act itself declares, that every person who shall remove, &c., any live-oak or red- 
cedar trees, or other timber, from any other lands of the United States, shall be 
punished by fine and imprisonment. 

The title of the act weuld indicate that timber reserved for naval purposes was meant 
to be protected by this mode, and none other. But the enacting clause is general, 
and therefore cutting and using of oak and hickory, or any other description of 
timber trees from the public lands, is indictable, and punishable by fine and im- 
prisonment. 


Tus case came up from the Circuit Court of the United 
States for Michigan, upon a certificate of division in opinion 
between the judges thereof. It was before the court, and re- 
ported in 5 Howard, 208, and sent back because the point was 
not distinctly certified. 

On the 2d of March, 1831, Congress passed the following 
act (4 Stat. at Large, 472): — 


“ An Act to provide for the punishment of offences committed 
in cutting, destroying, or removing live-oak or other timber 
or trees, reserved for naval purposes. 

“Sec. 1. That if any person or persons shall cut, or cause or 
procure to be cut, or aid, assist, or be employed in cutting, or 
shall wantonly destroy, or cause or procure to be wantonly de- 
stroyed, or aid, assist, or be employed in wantonly destroying, 
any live-oak or red-cedar tree or trees, or other timber, stand- 
ing, growing, or being on any lands of the United States, 
which, in pursuance of any law passed or hereafter to be 
passed, shall have been reserved or purchased for the use of the 
United States, for supplying or furnishing therefrom timber for 
the navy of the United States; or if any person or persons 
shall remove, or cause or procure to be removed, or aid or 
assist or be employed in removing, from any such lands which 
shall have been reserved or purchased as aforesaid, any live-oak 
or red-cedar tree-or trees, or other timber, unless duly author- 
ized so to do by order in writing of a competent officer, and for 








352 SUPREME COURT. 








The United States v. mriges 








the use of the navy of the United States: or if any person or 
persons shall cut, or cause or procure to be cut, or aid or assist 
or be employed in cutting, any live-oak or red-cedar tree or 
trees, or other timber on, or shall remove, or cause or procure 
to be removed, or aid or assist or be employed in removing, 
any live-oak or red-cedar trees, or other timber, from any other 
lands of the United States, acquired or to be hereafter acquired, 
with intent to export, dispose of, use, or employ the same in any 
manner whatsoever, other than for the use of the navy of the 
United States; every such person or persons so offending, on 
conviction thereof before any court having competent jurisdic- 
tion, shall, for every such offence, pay a fine not less than triple 
the value of the tree or trees or timber so cut, destroyed, or re- 
moved, and shall be imprisoned not execeding twelve months. 

“Sec. 2. That if the master, owner, or consignee of any 
ship or vessel shall knowingly take on board any timber cut on 
Jands which shall have been reserved or purchased as aforesaid, 
without proper authority, and for the use of the navy of the 
United States; or shall take on board any live-oak or red-cedar 
timber cut on any other lands of the United States, with the 
intent to transport the same to any port or place within the 
United States, or to export the same to any foreign country, 
the ship or vessel on board of which the same shall be taken, 
transported, or seized, shall, with her tackle, apparel, and furni- 
ture, be wholly forfeited to the United States, and the captain 
or master of such ship or vessel wherein the same shall have 
been exported to any foreign country, against the provisions of 
this act, shall forfeit and pay to the United States a sum not 
exceeding one thousand dollars. 

“Sec. 3. That all penalties and forfeitures incurred under 
the provisions of this act shall be sued for, recovered, and dis- 
tributed and accounted for, under the directions of the Secre- 
tary of the Navy, and shall be paid over, one half to the in- 
former or informers, if any, or captors where seized, and the 
other half to the Commissioners of the Navy Pension Fund for 
the use of the said fund; and the commissioners of the said 
fund are hereby authorized to mitigate in whole or in part, and 
on such terms and conditions as they shall deem proper, and 


order in writing, any fine, penalty, or forfeiture incurred under 
this act.” 


In'June, 1846, the grand jury of the United States in Michi- 
gan indicted Ephraim Briggs for entering upon the public lands 
and cutting twenty white-oak trees and twenty hickory trees, &c. 

The defendant at first demurred, but afterwards pleaded not 
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guilty, and the case went to trial. The jury found him guilty. 
The defendant then moved in arrest of judgment, and to set 
aside the verdict, for the following reasons : — 

First. Because the facts set forth in the indictment in this 
cause do not constitute a criminal offence, punishable by indict- 
ment, under the statutes of the United States. 

Second. Because, under the statutes of the United States, 
trespass on the public lands, by cutting timber thereon, is in no 
case an offence punishable criminally by indictment, but is a 
mere civil trespass, and as such punishable only by action of 
trespass at common law, or debt on the statute. 

Third. Because the said indictment does not aver, nor was 
there any evidence to show, that the lands on which said tim- 
ber was cut was reserved or set apart for naval purposes, ac- 
cording to the provisions of the statutes of the United States. 

Fourth. Because there was no proof on the trial of the said 
cause that the timber cut consisted of live-oak or red-cedar 
trees, nor is there any averment in said indictment that any 
such trees were cut on the lands described in said indictment. 

Fifth. Because such verdict is contrary to evidence and the 
charge of the court. 








Division of Opinion. 
“THe Unitrep States or America v. Epuram Brices. 


“'The motion of defendant in arrest of judgment, and for a 
new trial in the case, coming on to be heard, and the same hav- 
ing been argued by counsel on either side, the opinions of the 
court were opposed as to the point, ‘whether the offence 
charged and set forth in the indictment, of cutting, removing, 
or using for any other than naval purposes, any trees or timber 
standing, growing, or being on any lands belonging to the 
United States, whether reserved for naval purposes or not, is, 
under the statutes of the United States, an indictable offence, 
and punishable by fine and imprisonment.’ 

‘“¢ And it is ordered and directed, that this cause be certified to 
the Supreme Court of the United States on the indictment and 
trial, and the motion in arrest of judgment and for a new trial 
in the case, in pursuance of the act of Congress-in such case 
made and provided.” 


The case was argued for the United States by Mr. Johnson 
(Attorney-General), no counsel appearing for the defendant. 
He contended, — 

1. That the said acts constitute an offence within the mean- 
ing of the act of 2d March, 1831, because it does embrace the 
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cutting, &c., of timber-from other lands belonging to the 
United States than those reserved for naval purposes. 

2. That it is an offence for which an indictment is a proper 
remedy, and the party punishable by fine and imprisonment. 

‘¢ Wherever a statute prohibits a matter of public grievance, 
acts done contrary to it are misdemeanours at common law, and 
as such punishable by indictment, unless the statute expressly 
or impliedly excludes that remedy; and as to this, it is im- 
material whether the statute imposes a particular penalty for 
the offence or not, or whether such penalty is embraced in the 
same statute, or a subsequent one.” 2 Hawk., ch. 25, sec. 4; 
King v. Davis, Say. 163; Rex v. Boyall, 2 Burr. 832; Rex v. 
Harris, 4 T. R. 205; King v. Sainsbury, Ibid. 457; Rex v. 
Wright, 1 Burr. 543. 


Mr. Justice CATRON delivered the opinion of the court. 

The defendant below was indicted for cutting, with intent 
to appropriate to his own use, twenty white-oak trees and 
twenty hickory trees of the United .States standing on the 
public lands. The jury found him guilty, and he moved in 
arrest of judgment, because the offence charged was not pun- 
ishable by indictment; on which motion, the Circuit Court 
certify to this court as follows : — 

‘lhe motion of defendant in arrest of judgment, and for a 
new trial in the case, coming on to be heard, and the same 
having been argued by counsel on either side, the opinions of 
the court were opposed as to the point, ‘whether the offence 
charged and set forth in the indictment, of cutting, removing, 
or using for any other than naval purposes, any trees or timber 
standing, growing, or being on any lands belonging to the 
United States, whether reserved for naval purposes or not, is, 
under the statutes of the United States, an indictable offence, 
and punishable by fine and imprisonment.’ ” 

The case presented for our examination involves a true con- 
struction of the act of 2d March, 1831. By that act, any per- 
son, who shall cut and appropriate live-oak or red-cedar trees 
reserved for naval purposes, is clearly indictable, and, on con- 
viction, may be fined and imprisoned. We do not understand 
this to be controverted. But the question here is, whether 
the term “ or other timber” imposes the same penalty on those 
who cut other timbers, such as oak or hickory trees. It is in- 
sisted by the reasons in arrest, that the only object of the act 
was to protect, by stringent penalties, timbers suited to ship- 
building and naval purposes, and which had been reserved for 
such public use ; and that it is apparent from the act none other 
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were contemplated by Congress, as subject to protection and 
within the description, but live-oak and red-cedar. 

To which it is answered, on the part of the United States : — 

“1. That the said acts constitute an offence within the 
meaning of the act of 2d March, 1831, because it does em- 
brace the cntting, &c., of timber from other lands belonging to 
the United States than those reserved for naval purposes. 

“2. That it is an offence for which an indictment is the 
proper remedy, and the party punishable by fine and imprison- 
ment.” 

The caption of the act would indicate that timber reserved 
for naval purposes was meant to be protected by this mode, and 
none other. But the enacting clause is general, and not re- 
stricted to live-oak or red-cedar, nor to timber specially re- 
served for naval purposes; and therefore cutting and using 
oak and hickory trees is indictable; and so the cutting and 
using of any other description of timber trees from the public 
lands would be equally indictable; and being so, the punish- 
ment by fine and imprisonment must follow in all cases, — 
and thus we answer to the Circuit Court. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Michigan, and on the point or question on which the judges 
of the said Circuit Court were opposed in opinion, and which 
was certified to this court for its opinion, agreeably to the act 
of Congress in such case made and provided, and was argued 
by counsel. On consideration whereof, it is the opinion of this 
court, that the offence charged and set forth in the indictment 
in this cause, of cutting, removing, or using, for any other than 
naval purposes, any trees or timber standing, growing, or being 
on any lands belonging to the United States, whether reserved 
for naval purposes or not, is, under the statutes of the United 
States, an indictable offence, and punishable by fine and im- 
prisonment ; whereupon, it is now here ordered and adjudged 
by this court, that it be so certified to the said Circuit Court. 
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Georce 8S. Gaines, Francis 8S. Lyon anp nis Wire, Saran Lyon, 
James M. Davenport AND His Wire, ALETHAN Davenport, 
Goopman G. GRIFFIN AND HIs Wire, WitLtey ANN GnriFFIN, 
Georce Freperick Grover, ANN Gaines GLover, Louisa Dav- 
ENPoRT GLover, Mary Tuompson, and Mary A. Grover, Ap- 
PELLANTS, v. Isaac W. Nicnotson, Pownatan B. Tuermonp, 
Lewis B. Barnes, Jonn T. Mosetey, S. M. Gooner, anp Joun 
Hitman. 


Whilst an ejectment suit was pending to try the legal title to a tract of land in Mis- 
sissippi, the defendants filed a bill on the equity side of the court, praying for a 
perpetual injunction, upon the ground that the plaintiffs had obtained a patent 
from the United States by fraud and misrepresentation. 

But the fraud is not established by the evidence, and therefore the bill must be dis- 
missed, and the parties remitted to the trial at law. 

Where there are reservations, in Indian treaties, of specific tracts of land, which are 
afterwards found to be the sections set apart for school purposes under a general 
law, the reservees have the better title. ‘They hold under the original Indian title 
which the United States confirmed in the treaty. 

But where the reservee claimed under a float, no specific tract of land being designat- 
ed for him in the treaty, this court abstains from expressing an opinion, that being 
the legal question pending in the court below. 


Tuts was an appeal from the Circuit Court of the United 
States for the Southern District of Mississippi. 

It was an appeal from a decree by the equity side of the 
court, granting a perpetual injunction upon the appellants, who 
were plaintiffs in an ejectment suit then pending on the law 
side of the court. 

In the second article of the supplement of Dancing Rabbit 
Creek treaty (7 Stat. at Large, 340), made on the 27th of Sep- 
tember, 1830, there is this reservation : — “ Also, one section is 
allowed to the following persons, to wit, Middleton Mackey, 
Wesley Train, Choclehomo, Moses Foster, D. W. Wall, &c., 
to be located in entire sections, to include their present resi- 
dence and improvement, with the exception of Molly Nail and 
Susan Colbert, who are authorized to locate theirs on any un- 
improved unoccupied land.” 

On the 27th of August, 1832, D. W. Wall, one of the res- 
ervees, assigned all his right and title under the treaty to 
George S. Gaines and Allen Glover, who procured a patent for 
the sixteenth section to be issued to them, in pursuance of this 
claim under the treaty, by the President, on the 7th of Decem- 
ber, 1838. 

Iu the year 1841, George S. Gaines, Francis 8. Lyon, and 
the heirs at law of Allen Glover, instituted an ejectment against 
John Hilman, who was the tenant in possession under the 
trustees of the school lands. 
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In 1842 these trustees filed a bill on the equity side of the 
court, from which the following are extracts : — 

“ Humbly complaining, your orators would respectfully show 
unto your Honors, that your orators, Isaac W. Nicholson, Pow- 
hatan B. Thermond, Lewis B. Barnes, John 'T. Moseley, and 
S. M. Goode, are the trustees of the schools and school lands 
reserved by the acts of Congress for the use of schools in town- 
ship twelve, range eighteen east, situated in the County of 
Kemper, in the State of Mississippi. They would further show 
unto your Honors, that section sixteen, in said township twelve, 
range eighteen east, was reserved, by the acts of Congress, for 
the use of schools in said township, and, being so reserved, 
your orators took possession of the same, and leased it to your 
orator, John Hilman, who went into possession of said tract of 
land prior to the 27th day of March, 1841, and has continued 
in possession ever since until this time. 

“Your orators would further show unto your Honors, that 
on the 27th day of March, in the year 1841, an action of eject- 
ment was instituted, on the law side of this honorable court, by 
John Doe, lessee of George 8. Gaines and Francis 8. Lyon, and 
of the heirs at law of Allen Glover, deceased, against your 
orator, John Hilman, for the recovery of said section sixteen, 
and to dispossess and eject your orators therefrom, which suit 
is still pending undetermined in said court. 

“Your orators would further show unto your Honors, that 
by virtue of the second article of the supplement of Dancing 
Rabbit Creek Treaty, entered into on the 27th day of Septem- 
ber, 1830, between the United States and the Choctaw tribe 
of Indians, certain portions of land, situated within the Territory 
ceded by the said Indians to the United States, were reserved 
to divers members of said tribe of Indians, and, amongst others, 
a section of land was reserved to David W. Wall, in the follow- 
ing words, to wit: —‘ Also, one section is allowed to the fol- 
lowing persons, to wit, Middleton Mackey, Wesley Train, 
Choclehomo, Moses Foster, D. W. Wall, &c., to be located in 
entire sections, to include their present residence and improve- 
ment, with the exception of Molly Nail and Susan Colbert, 
who are authorized to locate theirs on any unimproved unoccu- 
pied land.’ 

* Your orators would further show unto your Honors, that 
on the 27th day of August, in the year 1832, the said David 
W. Wall, by deed of that date, bargained, sold, and conveyed, 
to George 8. Gaines and Allen Glover, all the right, title, in- 
terest, and claim of him, the said David W. Wall, in and toa 
certain reservation of one section or six hundred and fifty acres 
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of land, made and granted to him, the said David W. Wall, 
under and by virtue of the provisions of a treaty made and 
concluded between the United States of America and the Choc- 
taw tribe of Indians, at a place called Dancing Rabbit Creek, in 
said nation, in the month of September, 1830. 

“Your orators would further show unto your Honors, that 
the said George S. Gaines and Allen Glover, deceased, falsely 
and fraudulently pretending and representing to the President 
of the United States that the said David W. Wall, at the date 
of said treaty, resided upon said section sixteen, in the town- 
ship and range aforesaid, and had his improvement thereupon, 
and that they had located the reservation of said Wall upon the 
same on the 7th day of December, in the year 1838, procured 
a patent to be issued to them, conveying to them the said sec- 
tion sixteen, in township twelve, range eighteen east. 

“Your orators would further show unto your Honors, that 
at the date of said treaty the said David W. Wall did not reside, 
nor had he any improvement, upon said section sixteen, as 
aforesaid, but resided at a long distance from the same, and had 
no right or title, claim or interest whatever, in said section of 
land, which had been reserved, as your orators distinctly and 
positively aver, for the use of schools in the State of Missis- 
sippi, by the laws of the United States. 

“Your orators would further show to your Honors, that 
the said Gaines and Glover were so well aware that they had 
no right to the said section of land, by virtue of their purchase 
from the said Wall, that they located the claim of said Wall at 
one time, as your orators have been informed and believe, upon 
another section of land near Mayhew, in Oaktibbeha County, 
but finding that their claim to said last-named section would 
be disputed, they, in the technical language of land-mongers 
and speculators, lifted the same, and laid it upon said section 
sixteen. Your orators would further show unto your Honors, 
that, by virtue of the patent thus falsely and fraudulently ob- 
tained, they have been advised that the said Gaines and Allen 
Glover, deceased, obtained the highest and best legal title to 
said section sixteen, when, in equity and justice, they have no 
title thereto, but the same belongs to your orators, as trustees 
and tenant of the schools and school lands, as aforesaid.” 

The bill then proceeded with the usual interrogatories, 
prayed for a temporary injunction, and afterwards a perpetual 
one. 

A temporary injunction was granted. 

The respondents, in their answer, set forth the circumstances 
of the treaty, averred that the United States were incapable of 
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making any grant of land which was reserved by the treaty, 
and denied the alleged fraud in the following manner : — 

“These respondents, further answering, say that the said 
George S. Gaines and Allen Glover, deceased, never did, joint- 
ly, nor did either of them severally or separately, falsely pre- 
tend and represent to the President of the United States that 
the said David W. Wall, at the date of the treaty, resided upon 
section sixteen, in the township and range aforesaid, and had 
his improvement thereupon ; no such pretence was ever set up 
or representation made to the President of the United States, or 
any one else, by the said George 8S. Gaines, or Allen Glover, in 
his lifetime, or either of them. A reference to the record of 
the executive department of the government, or even to the 
published documents relating to the public lands, would have 
relieved the complainants from an allegation so utterly false 
and unfounded.” 

To this answer there was a general replication. 

Some testimony was taken bearing upon the points of Wall’s 
residence, age, &c., but none touching the fraudulent represen- 
tations alleged to have been made in the procurement of the 
patent. 

On the 18th of November, 1845, the Circuit Court passed 
the following decree. 

‘‘ Be it remembered, that this cause came on to be heard at 
the present term, before the Honorable Samuel J. Gholson, 
judge, &c., presiding, upon the bill, answers, exhibits, agree- 
ments, and proof in the cause, and upon argument on both 
sides ; and now, at this day, the court being sufficiently ad- 
vised, and because it appears to the satisfaction of the court 
that the complainants are entitled to the relief prayed for by 
them, it is therefore ordered, adjudged, and decreed, and the 
court doth hereby order, adjudge, and decree, that the judg- 
ment at law in the pleadings mentioned, and all attempts to 
enforce the same, be, and the same is hereby, perpetually en- 
joined ; and, also, that the said defendants be, and they are 
hereby, perpetually enjoined from ejecting and turning out, or 
from commencing any other or further suit to eject and turn 
the said complainants, or their successors in office, out of the 
possession of the section of land in the pleadings mentioned, to 
wit, section sixteen, in township twelve, range eighteen east, 
in Kemper County. It is further ordered, adjudged, and de- 
creed, and the court doth hereby order, adjudge, and decree, 
that the defendants shall, within sixty days from the date of 
this decree, by deed, in fee simple, without warranty, convey, 
quitclaim, and relinquish to the complainants and their suc- 
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cessors in office, as trustees of sthools and school lands, all the 
right, title, claim, and interest which they, the said defendants, 
or any of them, have in and to said section of land ; and in de- 
fault of such conveyance being made by said defendants in the 
time aforesaid, then the clerk of this court be, and he is hereby, 
appointed a commissioner to carry into effect that portion of 
this decree directing said conveyance. It is further ordered, 
adjudged, and decreed, that the defendants shall pay all the 
costs of this suit. This ordered, adjudged, and decreed, this 
18th of November, 1845.” 

From which decree the defendants pray an appeal to the Su- 
preme Court of the United States, which is granted. 





The cause was argued by Mr. Lawrence and Mr. Badger, 
with whom was Mr. Inge, for the appellants, no counsel ap- 
pearing for the appellees. 


The counsel for the appellants made the following points :— 

1. That by the treaty the whole. cession passed to the 
United States, subject to the reservations mentioned in the 
treaty, which were in the nature of exceptions out of the grant, 
and, when actually located according to the treaty, took effect 
by relation from its date, so as not to be liable to any disposi- 
tion by the United States; and consequently, if the sixteenth 
section was rightfully selected as the location of Wall’s reser- 
vation, the same could not, by any law of the United States, be 
set apart or appropriated to any other purpose ; and if such ap- 
propriation in fact was made or attempted, which is not ad- 
mitted, it was void as against Wall’s claim. 

2. That, according to the true interpretation of the treaty, 
each of the persons named in the above-quoted clause of the 
supplement was entitled to a section, whether he had a resi- 
dence or not. The fact of a residence was immaterial to the 
right, — which was absolute, independently of residence, — and 
only served to determine the location where the party had 
a residence; those without residences, and the two persons 
specially excepted out of the restriction imposed by the resi- 
dence, having necessarily a right to make locations on any un- 
improved and unoccupied land. Otherwise, the main purpose 
of the clause would be disappointed, contrary to its true intent 
upon sound rules of construction. But if this were doubtful 
upon the clause itself, our interpretation must still prevail ; be- 
cause by the eighteenth article of the treaty (7 Stat. at Large, 
336) it is expressly declared and agreed, that even well-founded 
doubts shall be resolved in its interpretation in favor of the In- 
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dians. And therefore, it not appearing that Wall had any resi- 
dence of his own, but it being, on the contrary, proved that at 
the date of the treaty he was an unmarried man, without any 
family, and residing in the family of another person, the loca- 
tion of his reservation upon the sixteenth section was well and 
rightfully made, and the patent properly issued. 

3. If Wall’s reservation was not rightfully located upon the 
said sixteenth section, yet the appellees were not entitled to 
relief. ‘Their case is, in substance, that Gaines and Glover, by 
representing to the President of the United States that Wall 
had a residence in that section, fraudulently procured the grant 
to issue, &c. But all such representations are denied by the 
appellants, and no proof is offered to sustain the charge. The 
appellants aver, and the fact is, that the location was made and 
the grant issued upon a representation of the truth as they un- 
derstood it, and with full knowledge of the facts by the officers 
of the government. So that, if Wall was not entitled so to lo- 
cate, the case was one of mere error on the part of the govern- 
ment in the interpretation of the treaty, and not a fraudulent 
contrivance of the party to prejudge or mislead those officers. 
And therefore the case, as it appears, would give no ground of 
relief if truly stated in the bill; and if it would, yet that case 
does not sustain the bill as framed. 

And upon the whole, it will be insisted that the decree is 
erroneous, and ought to be reversed and the bill dismissed. 

The following authorities will be relied on. 

On the first point, Doe v. Beardsley, 2 McLean, 412 ; Stock- 
ton v. Williams, 1 Douglass, (Mich.) 547; Act of April 21, 
1806 (2 Stat. at Large, 401, sec. 6); act of March 3, 1803 
(2 Stat. at Large, 233, sec. 12); Opinion of Attorney-General 
(Ex. Doc. 2 Sess. 26th Congress), 1419. 

On the second point, Euchela v. Welsh, 3 Hawks, (N. C.) 
155. In connection with the provisions of the treaty, Opinion 
of Attorney-General, 2 Land Laws, 188, 205. 

On the third point, Opinion of Attorney-General, 2 Land 
Laws, 206. 








Mr. Justice NELSON delivered the opinion of the court. 
This is an appeal from a decree of the Circuit Court of the 
United States for the Southern District of the State of Missis- 
sippl. 
The bill was filed by the appellees in the court below against 
the defendants, to enjoin proceedings in an action of eject- 
ment brought to recover possession of the sixteenth section of 
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township twelve, range eighteen east, County of Kemper, 
State of Mississippi. 

By the twelfth section of an act of Congress, passed March 
3, 1803, entitled “ An act regulating the grants of land, and 
providing for the disposal of the lands of the United States 
south of the State of Tennessee” (2 Stat. at Large, 229), the 
sixteenth section in each township was reserved, and appropri- 
ated to the support of schools within the same. And by the 
sixth section of an act of Congress, passed April 21, 1806, 
entitled an act in addition to the act aforesaid (2 Stat. at 
Large, 401), it was provided, that whenever the sixteenth 
section should fall upon land already granted by Congress, or 
claimed by virtue of a British grant, the Secretary of the 
Treasury should locate another section in lieu thereof for the 
use of schools within the township. And by an act of Con- 
gress, passed January 9, 1815, entitled “ An act to provide for 
leasing certain lands reserved for the support of schools in the 
Mississippi Territory ” (3 Stat. at Large, 163), it was provided, 
that the county court of each county,in the Territory should 
appoint agents, who were empowered to lease these reserved 
sections for the purpose of improving the same, or for an an- 
nual rent, as they might think best ; and to apply the proceeds 
to purposes of education within the township. 

The act also provided for laying out the sections into con- 
venient farms, of not less than one hundred and sixty, nor more 
than three hundred and twenty acres each; for the removal of 
intruders and trespassers; and also for the punishment of all 
persons cutting timber or committing other waste upon the 
tract. 

The last section provided, that the leases granted by virtue 
of the act should be limited to the period of the termination of 
the Territorial government, and should cease after the Ist of 
January next succeeding the establishment of the State govern- 
ment. 

It is admitted that the appellees are the trustees of schools 
and school lands in township No. 12, duly elected and qualified 
under the laws of the State of Mississippi; and that they are 
charged with the care and management of the same (How. & 
Hutch. Dig., p. 125, et seq.) ; and also, that John Hilman, the 
defendant in the ejectment suit, was in possession under a lease 
from the said trustees. 

They had taken possession of the section as early as 1834. 
The suit in ejectment was brought in 1841. 

The premises lie within the territory formerly belonging to 
the Choctaw nation of Indians, and which was ceded to the 
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United States, by treaty, at Dancing Rabbit Creek, 27th Sep- 
tember, 1830 (7 Stat. at Large, 333). 

By the supplementary articles of that treaty (p. 340), cer- 
tain reservations were made to Indians by name, and among 
others the following : —“ Also, one section is allowed to the 
following persons, to wit, Middleton Mackey, Wesley Train, 
Choclehomo, Moses Foster, D. W. Wall, &c., to be located in 
entire sections, to include their present residence and improve- 
ment, with the exception of Molly Nail and Susan Colbert, 
who are authorized to locate theirs on any unimproved unoc- 
cupied land.” 

D. W. Wall, one of the reservees, on the 27th of August, 
1832, assigned all his right and title under the treaty to 
George S. Gaines and Allen Glover, who procured a patent 
for the sixteenth section to be issued to them, in pursuance of 
this claim under the treaty, by the President, on the 7th of 
December, 1838. 

The former, and the heirs of the latter, compose the plaintiffs 
in the ejectment suit in the court below, claiming under the 
patent ; and the defendants in the bill filed to enjoin that suit 
by the school trustees, claiming under the acts of Congress 
above referred to. 

The court below granted a preliminary injunction on the 
filing of the bill, staying the proceedings at law, and on the 
final hearing decreed a perpetual injunction ; and also, that the 
defendants relinquish all their right and interest in the section 
to the school trustees and their successors in office. 

The clause in the treaty reserving to Wall, among others, a 
section of the land ceded, upon a strict construction of its terms, 
would seem to confine the reservation to a tract, not exceeding 
a section, on which he resided and had made improvements at 
the date of the treaty; but a more liberal construction has 
been properly given to the clause by the officers of the govern- 
ment, and which was inculcated by the eighteenth article of 
the treaty itself, by which the reservee is allowed a section, 
although not a resident at the time, and without having made 
any improvements upon the particular tract. In cases of resi- 
dence and improvements, the location must be such as shall in- 
clude them. 

Wall, it seems, was a minor, and resided with his father at 
the date of the treaty, and therefore was not within its terms, 
so that locality could be given to any particular section by a 
reference to residence or improvements. But under the liberal 
construction mentioned, the right to a section, notwithstand- 
ing, existed, —a right, however, to no particular tract or sec- 











364 SUPREME COURT. 





Gaines et al. v. Nicholson et al. 





tion, but at large, to be located upon some portion of the ceded 
territory, — what, in common parlance, is denominated a float. 

The deed to Gaines and Glover does not profess to convey 
any particular section, but only his right, generally, to that 
amount of land reserved to him under the treaty. A location, 
therefore, became necessary before the issuing of the patent by 
the President. 

The bill charges that the grantees, Gaines and Glover, in 
order to induce the President to issue the patent to them for 
the sixteenth section of township No. 12, which, it is claimed, 
had been appropriated by the acts of Congress already referred 
to, for the use of schools, falsely and fraudulently represented 
that Wall resided upon the same at the date of the treaty, and 
had made improvements thereon; thus bringing the application 
for the particular parcel of land within the strict terms of the 
treaty, and presenting a case upon which the right to it was, 
confessedly, paramount to any that could be pretended in the 
State or township, as a school reservation. 

This is the ground set forth by the complainants upon which 
to invoke the equitable interposition of the court to set aside 
and annul the patent, and remove the encumbrance from their 
title, and to stay the proceedings at law. And undoubtedly, 
if the facts thus charged have been established by the pleadings 
and proofs, a right to such equitable interposition for the relief 
sought has been made out, and the decree of the court below 
should be upheld. 

But, on looking into the answer and proofs in the record, 
there does not appear to be any evidence of the fraud or impo- 
sition alleged ; nor any thing to rebut the presumption, which 
- we must assume till the contrary is shown, that the patent was 
issued with a full knowledge of all the circumstances upon 
which the complainants rely to invalidate it. Fraud is not to 
be presumed, and the burden, therefore, lay upon the complain- 
ants to establish it; and having failed, all ground for the equi- 
table relief failed also; and the court below should have dis- 
missed the bill, leaving the parties to the settlement of their 
rights in the action at law. In the absence of fraud or impo- 
sition in the issuing of the patent, the question was one of 
conflicting title under the treaty on one side, and the acts of 
Congress, appropriating every sixteenth section in the town- 
ships for the benefit of schools, on the other, —a question pure- 
ly of law. 

The State of Mississippi acquired a right to every sixteenth 
section, by virtue of these acts, on the extinguishment of the 
Indian right of occupancy, the title to which, in respect to the 
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particular sections, became vested, if vested at all, as soon as 
the surveys were made and the sections designated. No patent 
was necessary, or is ever issued, for these school sections. And 
the question presented is, whether the general right reserved to 
Wall under the treaty, to select a section of land in the ceded 
territory, operated to suspend the vesting of the title in the 
State, till a selection could be made and patent issued, under 
the direction of the President; or whether the selection in 
respect to these general floating rights, that bound no particular 
parcel or section, must be made in subordination to the right 
acquired by the State. 

The question, as before said, is one of law, and should have 
been left to the trial at law in the action of ejectment pending 
between the parties. 

There is no doubt but that all persons in whose behalf res- 
ervations were made under the treaty, and who were residents 
upon any particular tract, and had made improvements thereon 
at its date, were entitled to the section, including their improve- 
ments, in preference to any other right that could have been 
previously acquired under the government; because the land 
embraced within the section was so much excepted from the 
cession. No previous grant of Congress could be paramount, 
according to the rights of occupancy which this government 
has always conceded to the Indian tribes within her jurisdic- 
tion. 

It was so much carved out of the Territory ceded, and re- 
mained to the Indian occupant, as he had never parted with it. 
He holds, strictly speaking, not under the treaty of cession, but 
under his original title, confirmed by the government in the act 
of agreeing to the reservation. 

But the question here is, whether the reservation of a right, 
not to any particular parcel or section of the territory ceded, 
but a right, generally, to have that quantity of land out of it, 
and to be located under the direction of the President, stands 
upon the same footing, and has the effect to cut off the right 
claimed by the State to have attached under the acts of Con- 
gress to the school section previous to the location made by the 
President. 

We forbear expressing any opinion upon it, as the question 
is not now properly before us, and as it belongs to the action 
at law, the trial of which should not be anticipated or the case 
prejudged. 

We shall therefore reverse the decree, and remit the proceed- 
ings to the court below, with directions to dissolve the injunc- 
tion and dismiss the bill of the complainants. 

31* 
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Barrow v. Reab. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and decreed 
by this court, that the decree of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said 
Circuit Court, for further proceedings to be had therein, in con- 
formity to the opinion of this court. 








Rosert Rurrin Barrow, PLAINTIFF IN ERROR, v. JosiAH REas. 


No exception can be taken in this court which was not moved below, or which does 
not appear in some way on the record below. 
Formerly, the laws of Louisiana did not allow interest on accounts or unliquidated 


claims; but now it is due from the time the debtor is put in default for the pay- 
ment of the principal. 


Tis case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the District of Louisiana. 

Reab was a citizen of Connecticut, and Barrow of Louisiana. 

The facts in the case appeared by the record to be these. 

On the 5th of February, 1845, Reab purchased, at New 
Orleans, from J. R. Conner, alleged to be the lawfully author- 
ized agent of Barrow, 35,000 gallons of molasses, at the rate 
of twelve and a half cents per gallon, to be delivered at 
Field’s Mills on the Bayou Lafourche ; said molasses being rep- 
resented as the crops of two plantations owned by Barrow, 
one being called the Myrtle Grove Plantation, and the other 
being called the Home Plantation, or Home Place. At the 
time of purchase, Reab paid to Conner for Barrow five hun- 
dred dollars. 

Conner gave an order upon Barrow for the molasses, to 
be delivered to Reab or order, who sent a William Patton for 
it. The overseer wrote upon the face of the order, in pencil, 
“The molasses has all been shipped from Myrtle Grove and the 
Residence.” 

On the 20th of March, 1845, Reab brought an action in the 
Circuit Court against Barrow, claiming, for expenses of send- 
ing a vessel, &c., and for the rise in the price of molasses, the 
sum of § 3,755.07. 

On the 22d of April, 1845, Barrow answered the petition by 
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a general denial, and by denying specially that Conner was his 
agent. 

In March, 1847, the cause came up for trial, when the jury 
found a verdict for the plaintiff for $3,000, with interest. 
Whereupon the court entered judgment against Barrow for the 
sum of three thousand dollars, with interest thereon at the 
rate of five per cent. per annum from judicial demand, the 
29th day of March, 1845, till paid ; and the costs of suit. 

In the course of the trial, the following bill of exceptions 
was taken. 








‘* Be it remembered, that on the trial of this cause, to wit, 
on the 9th day of March, 1847, the plaintiff offered in evidence, 
attached to the deposition of William C. Patton, a written in- 
strument in the words following : — 


“¢Mr. R. R. Barrow, or manager, will deliver to Mr. Josiah 
Reab, or order, the molasses on Myrtle Grove, as well as the 
production of the Home Place, or Residence, said molasses to 
be delivered in casks, to be furnished by the purchaser at 
Field’s mills, and oblige, &c. J. R. Conner.’ 


“Upon which was this indorsement : — 
“<¢ Deliver to Mr. William Patton. Josran Reap.’ 
’ 


‘Written on the face, by overseer of the defendant, in 
pencil : — 


‘¢¢ The molasses has all been shipped from Myrtle Grove and 
the Residence. N. L. F. Munroe.’ 


“‘ And after the evidence had been given to the jury by both 
parties, the defendant, through his counsel, requested the court 
to charge the jury, that, in order to recover damages for the al- 
leged failure of the defendant to deliver the article sold by his 
alleged agent, as set forth in the plaintiff’s petition, it would be 
necessary for him to show that a demand in writing, or in one 
of the other modes prescribed by article 1905 of the Louisiana 
Code, had been made upon him for the delivery of the article 
sold, by the vendee, or some person authorized, and that he had 
been put in default according to the terms of the said article 
1905. Whereupon the court charged the jury, that, if they 
should be satisfied that there had been a sale, and that the in- 
strument aforesaid was a memorandum of the sale, with the 
indorsement of the vendee for the delivery of the thing sold, 
and that the same had been presented to the defendant or his 
authorized agent, such would be a demand in writing under 
the terms of the article 1905 of the Louisiana Code. 
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* ‘To which opinion and charge of the court the defendant, 
through his counsel, excepted, and prayed leave of the court 
that said exception be made of record, and that he have his 
bill of exception thereto; which leave was granted by the 
honorable court, and this, the bill of exceptions of the defendant 
to the said charge of the court, was then and there signed and 
sealed by the honorable court. 

[u. s.] Tueo. H. McCares, U. S. Judge.” 


The defendant, Barrow, sued out a writ of error, and brought 
the case up to this court. 


It was submitted on printed argument by Mr. Downs, for 
the plaintiff in error, and argued orally by Mr. Baldwin, for 
the defendant in error. 


Mr. Downs, for the plaintiff in error, contended that the 
judge erred in his charge to the jury, in this: that in stating 
what was requisite to make the demand in writing a good one, 
under the 1905th article of the Louisiana Code, he ought to 
have informed the jury, among other things, that they must be 
satisfied that, when the demand was made, a proper tender of 
the price was also made; for this is a necessary and an essen- 
tial part of a legal demand, so as to put a party in default or 
delay, to entigle the plaintiff to recover. This the judge did 
not do, as the bill of exceptions shows. The Louisiana Code 
requires this formality, as has been frequently decided by the 
Supreme Court of Louisiana. La. Code, art. 1905 et seqg.; 11 
La. Rep. 77, 101. 

II. The court also erred (and this question is submitted as 
an error apparent on the face of the record) in giving judgment 
for interest on a demand for damages. Interest can be allowed 
by the laws of Louisiana only on a liquidated demand, and 
not on aclaim for damages. 4 Martin, 620; 2 La Rep. 580 ; 
4 La Rep. 129-140; 8 La. Rep. 572. 


Mr. Baldwin, for the defendant in error. 

1. The only question which can be raised under the bill of ex- 
ceptions is, whether the presentment of the written order, with 
the indorsement of Reab thereon, to the defendant below, or 
his authorized agent, was a demand in writing. As no particu- 
lar form of demand is required, it is difficult to conceive how 
this can be denied. See Wilbor v. McGillicuddy, 3 La. Rep. 
383; Kelly v. Caldwell, 4 La. Rep. 40. 

Conner, who signed the order to deliver, being the agent of 
the defendant, the order is itself proof that the plaintiff had 
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done every thing necessary to entitle him to receive the mer- 
chandise. Consequently, there is no question as to the tender 
of performance by the plaintiff. If any question of that kind 
had arisen below, there was abundant proof in the case that the 
plaintiff had done every thing required of him, and was ready 
to receive the property ; but the exception is taken only to the 
direction of the judge, that the presentation of this order, with 
the indorsement of the plaintiff thereon, was a demand in 
writing. 

It was not only a demand in writing, but there was a refusal 
in writing, which, of course, from its very nature, relieved the 
plaintiff of the necessity of any further offer or act. If there 
Was no molasses there, it would have been idle to have made 
any further tender or demand. 

The judge did not refuse to charge that a demand must be 
made and a default proved. His charge is in effect a compli- 
ance with the request of the defendant’s counsel, —that, ad- 
mitting the necessity of a demand, it had been proved by the 
production of the order. 

The debtor is put in default by a tender to perform (art. 
1907, Louisiana Code) and by a demand of performance (art. 
1995). The bill of exceptions alludes only to article 1905, and 
says nothing about the former. Hence, the instruction only 
had reference to the demand, and the tender must be implied 
to have been regularly made. 

2. The allowance of interest was proper. 'The decisions re- 
lied on by the counsel for the plaintiff in error were made while 
an article of the Code of Practice was in force which has since 
been repealed. That article was as follows (No. 553):— “No 
interest shall be allowed on accounts or unliquidated demands.” 
It was repealed by the fifteenth section of the act of 20th 
March, 1839. Louisiana Acts, p. 168. 

Since the repeal of that article, the law of interest applicable 
to the case is found in art. 1932 of the Civil Code, as follows: 
— ‘In contracts which do not stipulate for the payment of in- 
terest, it is due from the time the debtor is put in default for 
the payment of the principal, and is to be calculated on what- 
ever sum shall be found by the judgment to have been due at 
the time of the default.” One of the modes of putting in de- 
fault is by suit, another by demand, &c. (art. 1905.) Interest 
might, therefore, have been allowed from the demand, but, as 
that preceded the suit only a few days, the date of citation was 
taken. 

No question appears to have arisen at the trial in relation to 
the interest. 
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In Porter v. Barrow, 3 La. Ann. Rep. 140, it was decided, 
on breach of a similar contract to that which is the subject 
of the present suit, that the court may, in its discretion, allow 
interest from judicial demand. 3 Robinson, 361. 

In Petrie v. Woford, 3 La. Ann. Rep. 562, the court say, — 
“We have hitherto held that sums due on contracts bear in- 
terest from judicial demand, though unliquidated.” And see 
also 2 Ann. Rep. 878. 

In Ryder v. Thayer, 3 La. Ann. Rep. 149, where the suit was 
brought for breach of contract to ship goods, the plaintiff was 
held to be entitled to recover the value of the goods at the port 
of destination, with interest from the time of judicial demand. 

See also Enders v. Board of Public Works, 1 Grattan, ( Va.) 
389, where the court say that, “as a general rule, the value of 
the articles to be delivered, at the time when they should have 
been delivered, with interest from such time of delivery, forms 
the proper measure of damages in actions for the breach of ex- 
ecutory contracts for the sale and delivery of personal prop- 
erty.”” 2 Comstock, 135. 


Mr. Justice WOODBURY delivered the opinion of the court. 

The plaintiff in error, in his argument, relies on two grounds 
for reversing the judgment below. 

One is, that the judge should have instructed the jury that 
they must be satisfied, when the demand was made, that a 
proper tender of the price was also made. 

But, on turning to the record, it does not appear that any ex- 
ception was taken at the trial for any omission of this kind. 
And it is a well-settled practice, that no exception can be taken 
here which was not moved below, or which does not appear in 
some way on the record below. Garland v. Davis, 4 Howard, 
131, 143. 

Besides this objection to the present ground assigned for a 
reversal, the presumption is, that the judge in truth informed 
the jury, that a proper tender or readiness to pay must be shown, 
unless waived by Barrow, or the exception would have been 
taken there, and would be spread on the record. Much more is 
this to be presumed, as such tender or readiness was averred in 
the declaration ; and its importance, therefore, was called to 
mind, as well as being recognized by the laws of Louisiana. 
Ferran’s Adm’x v. Lambeth et al., 11 La. Rep. 77, 101. 

The other exception urged here is the allowance by the 
court of interest on the verdict. This allowance appears on 
the record, and was in conformity to the finding of the jury, 
which was “for three thousand dollars, with interest.” 
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To be sure, the laws of Louisiana once provided that “no 
interest shall be allowed on accounts or unliquidated claims.” 
(Code of Practice, No. 554; 4 Martin, 620; 2 La. Rep. 580; 
A La. Rep. 129, 140; and 8 La. Rep. 572.) But on the 20th 
of March, 1839, this provision was repealed. (Louisiana Acts, 
§ 15, p. 168; 2 La. Ann. Rep. 878.) And the rule since 
established, in article 1932 of the Civil Code, is, — “In con- 
tracts which do not stipulate for the payment of interest, it is 
due from the time the debtor is put in default for the payment 
of the principal, and is to be calculated on whatsoever sum shall 
be found by the judgment to have been due at the time of the 
default.” 

This provision has, in several cases in Louisiana, been held 
to apply to transactions of this kind, settling the law now to be 
as the court below virtually adjudged; namely, that “sums 
due on contracts bear interest from judicial demand, though un- 
liquidated.” Petrie v. Woffard, 3 La. Ann. Rep. 562; Porter 
v. Barrow, Ibid. 140; and Ryder v. Thayer, Ibid. 149; Sulli- 
van v. Williams, 2 La. Ann. Rep. 878; 3 Robinson, (La.) 361; 
Erwin v. Fenwick, 6 Martin, N. S. 230. 

Such, too, seems to be the rule as to interest in some other 
States, resting on general principles. Van Rensselaer v. Jewett, 
2 Comstock, 135; Enders v. Board of Public Works, 1 Grattan, 
(Va.) 389. More especially has this been considered allowable, 
in England as well as this country, if, as here, interest be given 
as a part of the damages for a wrongful refusal to fulfil a con- 
tract. Arnott v. Redfern, 3 Bingh. “353 ; 2 Carr. & Payne, 88; 
S. C., 1 Maule & Selw. 169; Doug. 376; Noe v. Hodges, 5 
Humphreys, 103; Peters, C. C. 172; Cooke, A445. But the 
general practice, where no statute or usage exists to the con- 
trary, is, not to allow interest on unliquidated damages due in 
cases of ordinary contracts. Anonymous, 1 Johns. 315; 2 
Penn. 652; Peters, C. C. 85, 172, 221; Colton v. Bragg, 15 
East, 225; 3 Gilman, 626. Independent, however, of the rule 
elsewhere, the law in Louisiana must, in this instance, govern 
in respect to interest; and, as we have before shown, it sus- 
tains the course adopted by the Circuit Court. 

There was one formal exception taken below, and set out on 
the record, which has not yet been noticed. The defendant 
insisted, that it was necessary for the plaintiff to show a de- 
mand in writing. 

“‘ Whereupon the court charged the jury, that if they should 
be satisfied that there had been a sale, and that the instrument 
aforesaid was a memorandum of the sale, with the indorse- 
ment of the vendee for the delivery of the thing sold, and 
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that the same had been presehted to the defendant or his au- 
thorized agent, such would be a demand in writing under the 
terms of the article 1905 of the Louisiana Code. 

“'T’o which opinion and charge of the court the defendant, 
through his counsel, excepted.” 

But in the argument this exception did not appear to be re- 
lied on, and could not be successfully, as the sale, by the evi- 
dence, seems to have been in writing, the order to receive the 
article sold in writing, and this order presented, and a refusal 
indorsed on it, in writing. 

On the whole case, then, the judgment below must be af- 
firmed, with damages at the rate of six per cent. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Louisiana, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be, 
and the same is hereby, affirmed, with costs and damages at the 
rate of six per centum per annum. 





\ 


Rosert M. Harrison, Unitep States Consut, PLAINTIFF, v. 
Georce C. Vose. 


An act of Congress passed on the 28th of February, 1803 (2 Stat. at Large, 203), 
declares that “it shall be the duty of every master or commander of a ship or ves- 
sel belonging to citizens of the United States, on his arrival at a foreign port, to 
deposit his register, sea-letter, and Mediterranean passport with the consul, com- 
mercial agent, or vice commercial agent, if any there be, at such port. In case of 
refusal or neglect of the said master or commander to deposit the papers as afore- 
said, he shall forfeit and pay $500.” 

The arrival here spoken of means an arrival for purposes of business, requiring an 
entry and clearance and stay at the port so long as to require some of the acts 
connected with business; and not merely touching at a port for advices, or to as- 
certain the state of the market, or being driven in by an adverse wind and sailing 
again as soon as it changes. 

Therefore, when a vessel arrived at the harbour of Kingston, Jamaica, and came to 
anchor at about a quarter of a mile from the town, but did not go up to the town, 
nor come to an entry, nor discharge any part of her cargo, nor take in passengers 
or cargo at Kingston, nor do any business except to communicate with the con- 
signees, by whom the master was informed that his cargo was sold, deliverable at 
Savannah la Mar, the master was not liable to the penalty for omitting to de- 
liver his papers to the consul. 


Tuts case came up from the Circuit Court of the United 
States for Maine, upon a certificate of division in opinion be- 
tween the judges thereof. 
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It was an action of debt for the penalty of five hundred dol- 
lars imposed by the statute (2 Stat. at Large, 203) which will 
be presently quoted, brought in the Circuit Court for Maine, in 
the name of Mr. Harrison, United States Consul at Kingston, 
in the island of Jamaica, against George C. Vose, master of the 
brig Openango. 

By the second section of the act of 28th February, 1803, en- 
titled “An act supplementary to the act concerning consuls 
and vice-consuls, and for the further protection of American 
seamen,” it is enacted : —“ That it shall be the duty of every 
master or commander of a ship or vessel, belonging to citizens 
of the United States, who shall sail from any port of the United 
States after the first day of May next, on his arrival at a for- 
eign port, to deposit his register, sea-letter, and Mediterranean 
passport with the consul, vice-consul, commercial agent, or vice 
commercial agent (if any there be at such port); that in case 
of refusal or neglect of the said master or commander to deposit 
the said papers as aforesaid, he shall forfeit and pay five hun- 
dred dollars, to be recovered by the said consul, vice-consul, 
commercial agent, or vice commercial agent, in his own name, 
for the benefit of the United States, in any court of competent 
jurisdiction ; and it shall be the duty of such consul, vice-con- 
sul, commercial agent, or vice commercial agent, on such mas- 
ter or commander producing to him a clearance from the proper 
officer of the port where his ship or vessel may be, to deliver 
to the said master or commander all of his said papers. Pro- 
vided, such master or commander shall have complied with the 
provisions contained in this act, and those of the act to which 
this is a supplement.” 

The action was brought at the October term, 1847. Vose 
appeared and pleaded nil debet, and the cause came on for trial 
at the same term. 

The facts in proof in the case were as follows. 

The brig Openango, belonging to citizens of the United 
States, George C. Vose (the defendant) master, sailed from 
Eastport, in the State of Maine, in the month of July, 1844, 
with a cargo of lumber, consigned to Messrs. Darrell & Barclay, 
merchants, of Kingston, in the island of Jamaica, and arrived 
at Port Royal, in the harbour of Kingston aforesaid, on the 4th 
day of September of the same year, and came to anchor at 
about a quarter of a mile from the town, but did not go up to 
the town, nor come to an entry, nor discharge any part of her 
cargo, nor take in cargo or passengers at Kingston, nor do any 
business, except to communicate with his consignees ; by 
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whom the master of said brig was informed that his cargo was 
sold, deliverable at Savannah la Mar. 

The defendant on his arrival at Kingston, or at any time 
while said brig lay at anchor at Kingston, did not deposit his 
register, sea-letter, or Mediterranean passport with the plaintiff, 
who was the United States Consul at said port of Kingston at 
the time of the arrival of said brig there, as aforesaid. 

After communicating with said consignees, the master of said 
brig, on the 5th day of said month of September, sailed in said 
brig from said port of Kingston to a place in said island of 
Jamaica called Savannah la Mar, where she arrived in due 
season, came to an entry, discharged her cargo, and where the 
said master deposited the register, sea-letter, and passport afore- 
said with the vice-consul of the United States at said place 
called Savannah la Mar. One of the defendant’s witnesses tes- 
tified, that said brig arrived at Kingston in the afternoon of the 
Ath of September, and sailed from Kingston the next morning 
after her arrival there, and as soon as the wind would permit. 

It was in proof, from one of the Kingston pilots, that the 
master of a vessel arriving at Kingston is compelled by law to 
report his arrival at the custom-house, whether his cargo had 
been previously sold, deliverable at another port, or not, but 
was under no necessity of coming to an entry. 

At the trial, the following question occurred upon the fore- 
going testimony, to wit: — 

Whether it was the duty of the defendant, who was master 
or commander of the ship or vessel called the Openango, on his 
arrival at Kingston, in the island of Jamaica, to deposit his 
register, sea-letter, and Mediterranean passport with the United 
States Consul at said port. 

Upon which question, the judges of the said Circuit Court 
were opposed in opinion; and thereupon, upon the motion of 
the District Attorney, for and in behalf of the United States, it 
was ordered by the court, that the said question, upon which 
the said judges were so opposed, should be certified, under the 
seal of the court, to the Supreme Court of the United States, at 
their next session, for a final decision. 

Levi Woopsury, 
Associate Justice of Supreme Court. 
Asnur Ware, 
District Judge. 


The cause was argued by Mr. Johnson (Attorney-General), 
for the plaintiff, no counsel appearing for the defendant, 


Mr. Johnson said, that upon this question the opinions of 
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two courts below have been conflicting, and the present case 
has been brought up to have the true construction of the act 
settled. The cases are Toler v. White, Ware, 277, and Par- 
sons v. Hunter, 2 Sumner, 419. 

As bearing upon the question, the court is referred to the fol- 
lowing acts. Collection Act of 10th August, 1790, $ 16 et seq. 
(1 Statutes at Large, 158); Act concerning the Registering and 
Recording of Vessels (Ibid. 292); Coasting Trade Act, $$ 3, 
15, 17, and 22 (Ibid. 306); United States v. Shackford, 5 Ma- 
son, 445. 

There are also hereto annexed copies of two opinions given 
in the Attorney-General’s office in relation to this subject. 


“ Attorney-General’s Office, June 11, 1845. 
“ Hon. James Bucuanan, Secretary of State. 

“Sir, —I have had the honor to receive your communica- 
tion of the 16th April last, with a letter from the United States 
Consul at Nassau, asking my opinion on the question presented 
by the consul. 

“ He states, ‘that his instructions to his agents have been 
to this effect, that any voluntary arrival at their ports obliges 
the master of the vessel upon his arrival to deposit his register, 
whether such arrival be for advices or not, or whether the ves- 
sel comes to an entry or not, and without respect to her remain- 
ing twenty-four hours, or any definite time, or not.’ And the 
question presented for consideration is, Are those instructions 
warranted by law ? 

‘“‘ By the second section of the act of 28th February, 1803, 
it is made the duty of every master of a vessel, belonging to cit- 
izens of the United States, who shall sail from any part of the 
United States, on his arrival at a foreign port, to deposit his 
register, sea-letter, or Mediterranean passport with the consul, 
vice-consul, or commercial agent, if any there be at such port. 
In case of refusal or neglect, he is subjected to a penalty of five 
hundred dollars. And the same section makes it the duty of 
such consul, vice-consul, or commercial agent, ‘on such mas- 
ter or commander producing to him a clearance, from the prop- 


- er officer of the port where his ship or vessel may be, to de- 


liver to the said master or commander all of his said papers.’ 
“Taking the whole section together, it is very obvious that 
Congress required the papers of an American vessel in a foreign 
port to be delivered to the consul only where it was necessary 
to make an entry at the custom-house. It is on the master’s 
producing a clearance that the consul is to return him his pa- 
pers, and there can be no clearance where there is no entry. 
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if an American vessel arrive at‘her port of discharge, or if, for 
any reason other than the purpose of trading with the whole or 
portion of her cargo, she shall remain so long that by the law 
of the country an entry is required, she must enter at the cus- 
tom-house of such port, and in all such cases the master must 
deposit his register. But the law does not extend the duty be- 
yond this. A requisition of a deposit of papers, in all cases of 
arrival, where by the local laws an entry is not necessary, and 
where there is no trading or purpose to trade, might add to con- 
sular emoluments, but would prove extremely embarrassing to 
the navigating interest. The object of the law is to compel 
masters of vessels belonging to American owners, sailing from 
American ports, to respect our own laws, and those of the for- 
eign countries to whose ports they may go for the purpose of 
trade ; and this object is attained by requiring them to exhibit 
the evidence of their being lawful traders to our consuls, at the 
ports where they have to enter. Beyond this, neither the law 
nor good policy requires that their duty shall extend. 

“{ have the honor to be, respectfully, Sir, your obedient 
servant, 





“ Jno. Y. Mason.” 


“ Attorney-General’s Office, September 26, 1849. 
y P 


“ Hon. Jonn M. Crayton, Secretary of State. 

“Sir, — The question you have submitted to this office, 
upon the letter of F. H. Whitmore, Esq., of New Haven, Con- 
necticut, of the 10th September, 1849, ‘respecting the demand 
made by the United States commercial agent at St. Thomas, 
in all cases of the arrival at that port of an American vessel, 
whether business is or is not done by her, that the register, 
é&c., be deposited with him,’ I have considered. 

“The legality of the demand depends upon the proper con- 
struction of the second section of the act of Congress of the 
28th February, 1803, supplementary to the ‘ Act concerning 
consuls and vice-consuls, and for the further protection of 
American seamen.’ 2 Statutes at Large, 203. 

“ By the words of the first part of the section, the master of 
an American vessel, sailing from a port in the United States, is 
required to deposit his register, sea-letter, and Mediterranean 
passport, ‘upon his arrival at a foreign port,’ with the Ameri- 
can consul, &c., &c., if there be one at such port. The duty, 
regarding this part of the section, only exists upon arrival, 
without reference to its object, and whether it be voluntary 
and for business, or otherwise. But the subsequent part qual- 
ifies, I think, the general words of the first. It is in the pro- 
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vision that the consul, &c., on the master’s ‘ producing to him 
a clearance from the proper officer of the port where his ship or 
vessel may be,’ shall deliver to him ‘all of his said papers.’ 
Construing the two clauses together, I think the true meaning 
of the whole is, that there is. to be no deposit of the papers 
upon an arrival, unless it be an arrival with a view to entry, or 
where by the local law an entry is required. Where either ex- 
ists, my opinion is, the deposit with the consul, &c., is to be 
made ; and of course it is the duty of the consul to demand it. 
It will be seen, I think, that in this view of the case I but con- 
cur in the opinion to which you refer, of Mr. Attorney-General 
Mason, of the 11th of June, 1845. 

‘‘ After quoting the section of the act in question, he says, 
‘Taking the whole together, it is obvious that Congress re- 
quired the papers, &c., to be delivered to the consul only when 
it was necessary to make an entry at the custom-house’; and 
therefore, ‘if an American vessel arrive at her port of discharge, 
or if, for any reason other than the purpose of trading with the 
whole or portion of her cargo, she shall remain so long that, by 
the law of the country, she must enter at the custom-house of 
such port,’ the deposit must be made. 

‘Interpreting the section as I do, to require the deposit only 
when an entry is to be made, he makes it the duty of the mas- 
ter, as I do, to deposit, in case of entry in port, without regard 
to the manner or object of its being made. The motive for 
the deposit is, I think, the same in all cases of actual entry, and 
the trouble and duty of the consul, &c., the same. He is in 
both cases to take charge of the vessel’s papers, and to hold 
them until she is again cleared, and for the trouble of receiving, 
preserving, and delivering them (of each of which acts he is to 
give a certificate under seal), he is entitled to charge two dol- 
lars. See chapter 8, section 7, of General Instructions to Con- 
suls, of the 6th June, 1849. 

“'The result, then, to which I come is this, that the com- 
mercial agent at St. Thomas, in the case of all American ves- 
sels arriving there, and remaining so long as by the local reg- 
ulation to be obliged to enter, and afterwards to clear, is en- 
titled, and it is his duty to demand, the surrender of their pa- 
pers, under the act of 1803, no matter what may be the motive 
of the entry, whether from business or not. 

‘“‘T have the honor to be, Sir, your obedient servant, 

“ Reverpy Jounson.” 


Mr. Justice WOODBURY delivered the opinion of the court. 


The question in this case, on which the judges below have 
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presented a difference in opinion, is one of commercial impor- 
tance, and of no little difficulty. 

The provisions in the act of Congress of February 28, 1803, 
under which the penalty is claimed by the plaintiff from the 
defendant, declare, ‘that it shall be the duty of every master 
or commander of a ship or vessel belonging to citizens of the 
United States,” “on his arrival at a foreign port, to deposit his 
register, sea-letter, and Mediterranean passport with the consul, 
vice-consul, commercial agent, or vice commercial agent, if any 
there be at such port.” 2 Statutes at Large, 203, $ 2. 

The law then adds, “ that in case of refusal or neglect of the 
said master or commander to deposit the said papers as afore- 
said, he shall forfeit and pay $ 500.” There is no clew in this 
act itself to the meaning of the word arrival, or to the ob- 
ject and design of the act, so as to judge whether it has or has 
not in this instance been violated, except another provision in 
the close of the same section, that the consul shall, “ on such 
master or commander producing to him a clearance from the 
proper officer of the port where his ship or vessel may be, de- 
liver to the said master or commander all of his said papers, 
provided such master or commander shall have complied with 
the provisions contained in this act and those of the act to 
which this is a supplement.” 

Of course, we must in this, as in all cases, begin the inquiry 
with the presumption that the defendant is innocent, and that 
the burden of proof to make out the guilt devolves on the 
plaintiff. In the construction of a penal statute, it is well 
settled, also, that all reasonable doubts concerning its mean- 
ing ought to operate in favor of the respondent. In the 
United States v. Shackford, 5 Mason, 445, Justice Story says, 
“It would be highly inconvenient, not to say unjust, to make 
every doubtful phrase a drag-net for penalties.” (p. 450.) 

This principle of construction does not make an exception in 
the act not made by Congress, as is sometimes objected, but it 
recognizes a limitation allowed or required by the act itself, in 
order to give to it what it must reasonably be supposed the 
legislature designed, a natural and obvious intent. Thus, no 
law of Congress could ever be properly construed as an inten- 
tion to punish involuntary acts, such as what is done by force 
of a storm or an enemy. 

It is settled, too, that, where penalties are to be recovered, 
greater fulness of evidence is necessary to make out such a case 
as the law contemplates. United States v. Wilson, 1 Baldwin, 
C. C. 101; Greenleaf on Ev., § 65. The proof must, then, 
bring a transaction within the spirit as well as letter of the law, 
and must usually show a plain breach of both. 
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In The Enterprise, 1 Paine, C. C. 32, it is said, that one 
shall not incur a penalty in cases of doubt, and courts should 
not extend a construction beyond what is clear in such cases. 
See further on this, Taber’s case, 1 Story, 6; and 1 Story, 
255 and 256; and Sloop Elizabeth, 1 Paine, C. C. 11. 

Taking this rule of construction with us, the inquiry is, 
whether the words “arrival at a foreign port,” as used in the 
first portion of the second section, and on which arrival the 
master is to deposit his papers, mean any touching at a foreign 
port for any time, however short, or for any purpose or reason 
whatever, or only an arrival to transact commercial business, 
followed in due time by an entry of the vessel. 

Sometimes the arrival of a vessel refers, undoubtedly, to her 
coming into a port from any cause, or for any purpose, and for 
any period. It is admitted that this may be the literal and 
general meaning of the term with lexicographers, but in several 
cases it is used to denote a coming in for certain special objects 
of business, and to be followed by remaining there so long as 
to render an entry of the vessel proper, and a deposit of her 
papers with a consul prudent and useful. 

Thus it is, as to an arrival of a vessel, when she enters a 
port or harbour in order to close an outward or inward voyage. 
It is usually a coming to the place of the vessel’s destination 
for her business, and waiting to transact it. It is with a view 
to stop over twenty-four or forty-eight hours, so as to be obliged 
by express law or general usage to enter the vessel and cargo, 
or to sell, or deliver, or purchase a cargo. It is under such cir- 
cumstances as seem likely to need a consul’s advice or assist- 
ance, and as give time to come properly under his supervision 
and jurisdiction. 

Which of these ideas was meant by the legislature to be at- 
tached to the word “arrival,” in this law, is the chief question 
to be ascertained. If it was the latter meaning, namely, an 
arrival for business, and to remain long enough to make aa 
entry and clearance proper, then the respondent does not ap- 
pear to have violated the spirit of the act of Congress, though 
in other senses of the word his vessel had arrived temporarily 
at the port of Kingston. 

On examination, the words arrive and arrival, when used in 
respect to matters of this kind in acts of Congress, will, in sev- 
eral instances, appear to be used in the last sense, as applicable 
only to an arrival to enter and clear for business. Thus, in the 
thirteenth section of the act of December 31, 1792, the require- 
ment that a temporary register of a vessel, instead of one lost, 
shall be delivered up “ within ten days after her first arrival 
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within the district to which she belongs,” means, not touching 
or inquiring only, but arriving to enter and transact business. 
(Ware, 281.) 

So in the thirty-first section of the Collection Act, custom- 
house officers may board a vessel within four leagues of the 
coast and put seals on boxes, &c., “ and if, upon her arrival at 
the port of her entry,’”’ they are found broken, &c., a penalty is 
incurred. (1 Stat. at Large, 165.) This manifestly means an 
arrival to enter for business. 

It is well known, that such has always been the practical 
construction of the act of Congress of 1803, by the mercantile 
and navigating community, and hence, for a quarter of a century 
after its passage, no case of a prosecution for violating it ap- 
pears in the books. Indeed, it has been judicially settled in 5 
Mason, 446, before cited, that the word arrival, as used in that 
case, which was very analogous, means an arrival for such a 
business purpose. There the third section of the act of 1793, 
ch. 52, provided that a temporary register should, ‘ within ten 
days after the arrival of such ship or vessel within the district 
to which she belongs, be delivered tothe collector of said dis- 
trict, and be by him cancelled.” 

The vessel in that case belonged to Eastport, and was des- 
tined to New York, with a cargo from New Brunswick, and 
after sailing arrived and stopped two hours in the District of 
Passamaquoddy, including Eastport, for a tide, and put ashore 
some passengers and took in others, and then departed for New 
York, her place of final destination; but she did not enter or 
clear, and was held not to come within the above penal pro- 
vision. 

Beside these analogies, showing the restricted meaning at- 
tached to the word arrival in several laws connected with 
navigation, the latter clause of this very act of 1803 contains 
a provision on this subject, which indicates clearly the design 
that the arrival must be one so long, and with such a purpose, 
as to require an entry of the vessel. 

In construing all statutes, the whole of them must be scru- 
tinized in order to decide on the meaning of particular parts. 
11 Mod. 161; Stowell v. Zouch, Plowden, 365; 8 Mod. 8; 
Bac. Abr., Statute, I. 2; Co. Lit. 381, a. This eviscerates the 
true meaning from the law itself, — er visceribus actus. 

In the other portion of this section, after the provision that 
the papers be delivered to the consul on the arrival of the vessel, 
he is required to return them only “on such master or com- 
mander producing to him a clearance from the proper officer 
of the port where his ship or vessel may be.” Yet such a 
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clearance cannot be produced unless the vessel has first entered 
at the custom-house. Hence the conclusion seems irresistible, 
that it was not designed to require the master to deliver his 
papers to the consul, unless arriving with a view to enter his 
vessel for the transaction of business, and stopping so long as to 
render such an entry proper for security of the revenue and the 
supervision of the consul over her business and crew. 

The acts of Congress do not make such entry imperative, in 
most cases, till after twenty-four hours, and in some, not till 
forty-eight hours (1 Stat. at Large, 158, $ 16). The rule as to 
this abroad is probably similar; and as this vessel stopped for a 
less time, and did no business there, she does not appear to have 
been required by the local authorities to enter, nor did the 
master enter her of his own accord. Consequently, no clear- 
ance could be presented to the consul to obtain his papers, if 
they had been delivered, and therefore it does not seem to have 
been a case contemplated for such a delivery. 

Again, a vessel is not considered to arrive, so as to be re- 
garded as importing her cargo, unless she arrives within a port 
and with an intent to enter the cargo. United States v. Ly- 
man, 1 Mason, C. C. 482. It is not enough to come within 
the limits of the district. United States v. Vowell, 5 Cranch, 
372. 

So the acts of Congress expressly provide, that she need not 
enter at a port where she arrives, if she desires to go farther to 
an interior port. Act of 4th August, 1790, ¢ 15 (1 Stat. at 
Large, 158). ; 

Nor does the master appear in this case to have forborne to 
enter and afterwards obtain a clearance from any fraud or eva- 
sion. He did not stop the usual time to require an entry, he 
needed no entry as he found that he had no business to transact 
there, he wanted no aid or advice of the consul, nor did his 
crew, so far as the evidence goes, and he might well, under such 
circumstances, proceed farther to his finally destined port, with- 
out incurring the expenses of an entry and clearance, and the 
payment of tonnage duties, merely to enable him to deliver his 
papers to the consul, and immediately receive them back again. 

The proviso of the act seems to indicate that the papers are 
delivered to the consul chiefly as security for two purposes; 
viz. the payment of extra wages to seamen discharged, and 
the taking on board destitute seamen when bound home ; and 
hence, if the master does not perform what is thus required, he 
is not entitled to his papers again, even after an entry and 
clearance. But as no seamen were discharged here, and as 
this vessel was not bound homeward, there was no public duty 
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or policy of this kind to be attained, by showing her papers to 
the consul. Nor does it appear that the crew had any griev- 
ances to lay before him, which were thus delayed. Indeed, the 
vessel sailed only a few miles farther, to a neighbouring port, 
and entered there, where every consular protection and redress 
were equally open and could equally subserve any public end of 
this kind in view in enacting the law now under consideration. 
And while we feel a strong disposition to shield seamen from 
oppression, and will go for that purpose, in proper cases, to any 
extent justifiable by law, we must take care that what is in- 
tended as a shield to one class shall not be perverted, without 
justification, into a weapon to vex and burden another class 
alike meritorious. 

It is conceded that a consul is the chief representative and 
agent of his country in most foreign ports, and as such is to be 
resorted to by his countrymen. But when a vessel has arrived 
so as to be required to deposit her papers with him, it would 
seem to be reasonable that she must intend to stay long enough 
to need or allow the exercise of some of his functions. Those 
functions are principally to watch over our trade, — actual ex- 
ports and imports ; to exercise jurisdiction in some respects over 
American vessels and seamen abroad; sometimes of a judicial 
character (3 Taunt. 162), when they stop and come ashore, or 
to transmit information home in relation to them. 

To be sure, he has a few other duties to perform. But most 
of them are disconnected with this subject ; —as, to take care 
of American property, either wrecked or belonging to deceased 
persons ; to exercise at times even diplomatic functions; to aid 
his countrymen in scientific researches ; to transmit periodical 
advices on every thing beneficial to trade or the arts, and, in all 
emergencies among strangers, to act as the friend and agent of 
commercial visitors from his own country. Vattel, Law of 
Nations, Consuls ; Warden’s Consular Establishments ; 2 El- 
liot’s Am. Dip. Code, 454; 7 Peters, 276; Bee’s Adm. 209; 
1 Statutes at Large, 254, and note; 10 Wheat. 66; 1 Mason, 
14; 1 McCulloch’s Dict., Consul, 465 - 467; 2 Beawes’s Lex 
Mercatoria, 42. 

The first class of duties may have furnished some reasons for 
requiring that the papers of vessels be lodged with the consu. 
after an arrival to stay and transact business, and that they re- 
main with the consul till the vessel’s clearance. All of that 
class look to an arrival for purposes of business, — to an entry 
and clearance, and to a stay there so long as to require some 
of the acts connected with it, and to need or permit the inter- 
ference of the agent of their country in some of his appropriate 
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functions, and especially to enable him to report understand- 
ingly that her trade, or her imports and exports, are on Amer- 
ican account, and are of a certain value and character. 

Again, if a vessel on touching at a port for advices merely, or 
to ascertain the state of the market, and sailing again forthwith 
on obtaining them, or on being driven in by an adverse wind 
and sailing again when it changes, were considered as obliged to 
send her boat on shore and report to the consul, with her papers, 
often with unnecessary delay, and always with no object ex- 
cept mere information of her existence at a particular date, the 
law would be very burdensome without any adequate equiva- 
lent. More especially is this the case when this general infor- 
mation can be got and communicated without depositing the 
papers. If they must be left, they must frequently be lodged, 
and be forthwith taken back, and a clearance be obtained, 
though no entry had been made for business nor wished to be 
made. 

Again, if this must be done whenever a vessel merely touches 
for a few hours on the outskirts of a port, where the city is ten, 
thirty, or one hundred miles up a river or bay at which the 
consul resides, — which is frequently the case, — the provision 
would be oppressive in the extreme. It might by needless de- 
lays defeat the whole benefits of the voyage, and sometimes 
lead to a loss of the insurance by those delays, or by deviations. 
It would cause much unnecessary expense in fees and tonnage 
duties and port charges, which Congress could never have 
meant to impose, when no business was to be transacted. It 
would embarrass and clog, rather than aid, commerce, which 
last is peculiarly the design and policy of legislation by the 
general government on this vital subject. 

In some acts of Congress, it is expressly recognized as an 
excuse from a penalty in respect to a matter like this, if the 
vessel desires to go farther, to an interior port, or is driven 
about by stress of weather, by chase of an enemy, or any 
“ other necessity,” not saying whether voluntary or involun- 
tary. (1 Stat. at Large, 158, 160, 167.) 

And it would seem reasonable, not only to construe these 
penal acts as not designed for such cases, but to regard them as 
not meant for a touching merely to seek or give information, 
or to obtain a slight repair, or needed supplies, if it can be 
done, and the vessel can depart, before law or usage requires an 
entry. 

If any doubt remains, that the arrival spoken of in this act 
was one to require an entry and clearance in connection with 
the delivery of the papers to the consul, it should be removed 
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by the provisions in the act of March 3d, 1817, made in pari 
materia (3 Statutes at Large, 362). Information thus ob- 
tained from similar sources is entitled to much weight. 1 Bur- 
rows, 447; Doug. 276; 15 Johns. 380. This statute enacts, 
that foreign vessels, arriving from countries where our consuls 
are allowed to have charge of the papers of an American 
vessel in port, must deposit with their consuls here their 
papers, within forty-eight hours after their entry; and that 
they be returned, when the master “ produces to him (the 
consul) a clearance in due form from the collector of the port,” 
&c. 

Had Congress in this act, or in that under consideration in 
the present action, meant that the papers should be delivered 
to the consul when no entry of the vessel was contemplated, 
why was not the provision made to deliver them before entry 
instead of afterwards, and to return them when she was ready 
to sail; and not on producing a clearance? 

Our view, then, is, that the term arrival, as used in this act, 
must be construed according to the subject-matter, — to the 
object of the provision and the expressions in other sections of 
this act and in other like acts ; and that, according to all these, 
a vessel putting into a foreign port to get information, and get- 
ting it without going at all to the upper harbour or wharfs, and 
not entering, or repairing, or breaking bulk, or discharging sea- 
men, or being bound homewards so as to take seamen, or need- 
ing the aid of,a consul in any respect, but leaving the port in 
a few hours, not doing any of these, nor being required to, and 
duly entering and delivering her cargo at a neighbouring port 
where it had been sold, and there depositing her papers with 
the vice-consul, cannot be said to have arrived at the first 
port, so as to come within the spirit of the penal provision, as 
to depositing her papers with the consul. So far as regards 
precedents on this matter, the actual decisions of one court and 
the opinions of two Attorneys-General are in favor of our con- 
clusion ; (see the case of Toler v. White, in Ware, D. C. 275;) 
while the decision in Parsons v. Hunter, 2 Sumner, 419, is not 
against it, though the reasoning is, and seems to unsettle the 
question. 

See, also, the opinions of the law officers of the government 
at different periods, June 11th, 1845, and September 26th, 
1849, coinciding that the arrival meant here must have been 
one followed by an entry and clearance. Their opinions, like- 
wise, have without doubt been adopted by the government, and 
our consuls instructed to conform to them, and this furnishes 
an additional consideration for not disturbing what is in opera- 
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tion under them; and especially when a change would be 
merely to extend a severe penalty to a case doubtful in con- 
struction and characterized by good intentions. 

The utmost which can be said is, that the master might 
have intended to enter his vessel at Kingston, if he found that 
the cargo had been sold there, but ascertaining it was not, he 
left at once in less than twenty-four hours, by the first fair 
wind, and before entering or being required to enter. The 
master, therefore, seems to have acted throughout in good faith, 
and with no intent to break the law in not depositing his pa- 
pers at the first port; and it is so doubtful whether he has in- 
curred a penalty, that we think a certificate must be given in 
his favor. Plowden, 20. 

It is gratifying, in respect to this conclusion, that, if it be dif- 
ferent from the design of Congress in this act, another can at 
once be passed, requiring expressly in every case, and at what- 
ever delay and expense, that a deposit shall be made of papers 
with consuls by masters, on touching any part of a port, and 
for whatever purpose or cause, and for however short a period. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Maine, and on the point or question on which the judges of 
the said Circuit Court were opposed in opinion, and which was 
certified to this court for its opinion, agreeably to the act of 
Congress in such case made and provided, and was argued by 
counsel. On consideration whereof, it is the opinion of this 
court, that, on the testimony in this case, it was not the duty 
of the defendant, who was master or commander of the ship 
or vessel called the Openango, on his arrival at Kingston, in 
the island of Jamaica, to deposit his register, sea-letter, and 
Mediterranean passport with the United States Consul at said 
port. Whereupon, it is now here ordered and adjudged by this 
court, that it be so certified to the said Circuit Court. 
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Wii J. Hitt, Davin M. Porter, anp Witiiam F. Watker, v. 
Tue Unitep States ET AL. 


Where the United States, as indorsees of a promissory note, recovered judgment 

against the makers thereof, who thereupon filed a bill upon the equity side of the 

ourt, and obtained an injunction to stay proceedings, this injunction was improvi- 
ently allowed. 

The United States were made directly parties defendants; process was prayed im- 
mediately against them, and they were called upon to answer the several allega- 
tions in the bill. 

This course of proceeding falls within the principle that the government is not liable 
to be sued, except by its own consent, given by law. 

The bill must therefore be dismissed. 


Tis case came up from the Circuit Court of the United 
States for the Southern District of Mississippi, upon a certificate 
of division in opinion between the judges thereof. 

It was a bill filed on the equity side of the court, by Hill 
and the other complainants, against the United States, the 
Mississippi and Alabama Railroad Company, William M. Gwin, 
and William H. Shelton, to enjoin a judgment obtained 
against the complainants by the United: States. 

The circumstances were these. 

In 1835, the receiver of public moneys for the Choctaw dis- 
trict in the State of Mississippi was found to be in debt to the 
government. 

On the 26th of September, 1835, the Solicitor of the Treas- 
ury issued a distress warrant, under the act of May, 1820, for 
the purpose of collecting the debt, and inclosed it to William 
M. Gwin, then Marshal of the United States for the State of 
Mississippi. 

The history of the transaction between 1835 and 1839 need 
not be stated. 

In 1839, the marshal, by direction of the Solicitor and Sec- 
retary of the Treasury, received from the representative of the 
debtor (who was then dead) the sum of $30,000 in the notes 
of the Mississippi and Alabama Railroad Company, as collat- 
eral security for the debt, for the collection of which he had a 
distress warrant. ‘The Railroad Company, in order to avoid a 
suit upon its notes, transferred to the District Attorney up- 
wards of $78,000 of bills receivable of the bank. Amongst 
these bills receivable was a promissory note for four thousand 
dollars, dated on the 12th of April, 1838, payable six months 
after date to the Mississippi and Alabama Railroad Company, 
negotiable and payable at their banking-house in Brandon, and 
signed by William J. Hill, J. S. Rowland, D. M. Porter, and 
W. F. Walker. The note was joint and several ; Hill was the 
principal, and the others sureties. 

















JANUARY TERM, 1850. 387 








Hill et al. v. The United States et al. 





suit upon the note, in the name of the United States, against 
all the parties, and at November term obtained judgment. 

In January, 1840, a fi. fa. was issued, and in May, 1840, 
Hill, Porter, and Walker filed a bill on the equity side of the 
court against the United States, the Mississippi and Alabama 
Railroad Company, William M. Gwin, and William H. Shel- 
ton, setting up certain equities, which need not be here particu- 
larly stated, and praying for an injunction, which was granted. 

All the parties answered, the District Attorney answering on 
behalf of the United States. 

In May, 1846, the cause was set down for hearing upon the 
bill, answers, and exhibits. , 

In November, 1846, the following proceedings took place. 

The United States, by attorney, made the following motion, 
to wit: — 


‘Motion by R. M. Gaines, U. S. Attorney, to dissolve the 
injunction and dismiss the bill, as to the United States, for 
want of jurisdiction as to them, and also on the merits. 

“R. M. Gaines, U.S. Att’y. 


‘“ And afterwards, to wit, at the May term, A. D. 1847, of 
said court, to wit, on the 20th day of May, in the year of our 
Lord 1847, this cause came on to be heard before the Honor- 
able Peter V. Daniel and Samuel J. Gholson, upon the motion 
of the United States of America to dismiss this suit as to them, 
and dissolve the injunction, for want of jurisdiction, and was 
argued by counsel. And the court having taken time to con- 
sider, and not being able to agree in opinion what decree should 
be made in the cause on said motion, one of the judges being of 
opinion that the said motion should be sustained, and the said 
bill dismissed and injunction dissolved, and the other being of 
opinion that the said motion should be overruled, it is therefore 
ordered, at the request of the counsel for both complainants and 
defendants, that said difference of opinion be certified to the 
Supreme Court of the United States for their decision, whether 
the said motion should be sustained or overruled. 

“«P. V. Dantet. 
S. J. Guouson.” 


Upon this certificate the case accordingly came up. 


It was argued by Mr. Johnson (Attorney-General), for the 
United States, no counsel appearing upon the other side. He 
contended that, the United States not being liable to be sued 
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except with its own consent given by law, and there being no 
law giving such consent in this case, jurisdiction did not exist, 
and cited the case of United States v. McLemore, 4 Howard, 
286. 


Mr. Justice DANIEL delivered the opinion of the court. 

This case comes before us from the Circuit Court for the 
Southern District of Mississippi, upon a certificate of division 
in opinion between the judges on the following facts and ques- 
tions certified from that court. 

The United States, as the indorsees of the Mississippi and 
Alabama Railroad Company, instituted an action of assumpsit 
in the court above mentioned, on a promissory note given by 
William J. Hill, J. S. Rowland, D. M. Porter, and W. F. 
Walker to the said railroad company, for the sum of four 
thousand dollars. At the November term of the court in 1839, 
the United States, upon a trial at law upon issues joined, first, 
upon the plea of non-assumpsit, and secondly, upon the plea of 
payment of the note before its indorsement and delivery to the 
plaintiffs, obtained a verdict and judgment in damages for the 
sum of $4,353.32. Upon the suing out of an execution on 
this judgment, the defendants filed a bill on the equity side of 
the Circuit Court, and obtained from the District Judge an in- 
junction, upon grounds which perhaps might, under the plead- 
ings in the cause, have been as regularly insisted upon at law, 
between the proper parties, as they could be in equity; but 
whether forming a well-founded defence at law, or not, is im- 
material in the inquiry now presented. In the bill filed by 
Hill and others, the United States are made directly parties de- 
fendants; process is prayed immediately against them; they 
are called upon to answer the several allegations in the bill, and 
a perpetual injunction is prayed for to the judgment obtained 
by them. ‘To the bill of the complainants the attorney for the 
United States filed in their behalf an answer in ertenso, but 
afterwards moved the court to dissolve the injunction and dis- 
miss the bill as to the United States, for want of jurisdiction as 
to them, upon which motion the order and certificate now be- 
fore this court were made in the following terms:— “ And 
afterwards, to wit, at the May term of said court, viz. on the 
20th day of May, A. D. 1847, this cause came on to be heard 
before the Hon. Peter V. Daniel and Samuel J. Gholson, upon 
the motion of the United States of America to dismiss this suit 
as to them, and dissolve the injunction for want of jurisdiction, 
and was argued by counsel. And the court having taken time 
to consider, and not being able to agree in opinion what decree 
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should be made in the cause on said motion, one of the judges 
being of opinion that the said motion should be sustained, and 
the said bill dismissed and injunction dissolved, and the other 
being of opinion that the said motion should be overruled, it is 
therefore ordered, at the request of the counsel for both com- 
plainants and defendants, that said difference of opinion be cer- 
tified to the Supreme Court of the United States for their de- 
cision, whether the said motion should be sustained or over- 
ruled.” 

The question here propounded, without any necessity for re- 
currence to particular examples, would seem to meet -its solu- 
tion in the regular and best-settled principles of public law. 
No maxim is thought to be better established, or more univer- 
sally assented to, than that which ordains that a sovereign, or a 
government representing the sovereign, cannot ex delicto be 
amenable to its own creatures or agents employed under its 
own authority for the fulfilment merely of its own legitimate 
ends. A departure from this maxim can be sustained only 
upon the ground of permission on the part of the sovereign or 
the government expressly declared, and an attempt to overrule 
or to impair it on a foundation independently of such permis- 
sion must involve an inconsistency and confusion, both in the- 
ory and practice, subversive of regulated order or power. Upon 
the principle here stated it has been, that, in cases of private 
grievance proceeding from the crown, the petition of right in 
England has been the nearest approach to an adversary position 
to the government that has been tolerated ; and upon the same 
principle it is that, in our own country, in instances of imperfect 
land titles, special legislation has been adopted to permit the 
jurisdiction of the courts upon the rights of the government. 
Without dilating upon the propriety or necessity of the prin- 
ciple here stated, or seeking to multiply examples of its en- 
forcement, we content ourselves with referring to a single and 
recent case in this court, which appears to cover the one now 
before us in all its features. We allude to the case of the United 
States v. McLemore, in 4 Howard, 286, where it is broadly laid 
down as the law, that a Circuit Court cannot entertain a bill on 
the equity side of the court, praying that the United States 
may be perpetually enjoined from proceeding upon a judgment 
obtained by them, as the government is not liable to be sued, 
except by its own consent given by law. We therefore direct 
it to be certified to the Circuit Court for the Southern District 
of Mississippi, that the motion on behalf of the United States 
in this cause should have been sustained, and that the bill as to 
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the United States should be dismissed, as having been improvi- 
dently allowed. 





Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the South- 
ern District of Mississippi, and on the point or question on 
which the judges of the said Circuit Court were opposed in 
opinion, and which was certified to this court for its opinion, 
agreeably to the act of Congress in such case made and provid- 
ed, and was argued by counsel. On consideration whereof, it 
is the opinion of this court, that the motion in behalf of the 
United States in this cause should have been sustained, and 
that the bill as to the United States should be dismissed, as 
having been improvidently allowed. Whereupon it is now 
here ordered and decreed by this court, that it be so certified to 
the said Circuit Court. 





Wituiam H. Taytor, Appettant, v. Tue Mercnants’ Fire In- 
. SuURANCE Company oF BALTIMORE. 


Where there was a correspondence relating to the insurance of a house against fire, 
the insurance company making known the terms upon which they were willing to 
insure, the contract was complete when the insured placed a letter in the post- 
office accepting the terms. 

The house having been burned down whilst the letter of acceptance was in progress 
by the mail the company were held responsible. 

On the acceptance of the terms proposed, transmitted by due course of mail to the 
company, the minds of both parties have met on the subject, in the mode contem- 
plated at the time of entering upon the negotiation, and the contract becomes com- 

lete. 

The practice of this company was to date a policy from the time when the accept- 
ance was made known to their agent. 

The agent of the company having instructed the applicant to “send him his check 
for the premium, and the business was done,” the transmission of the check by 
mail was a sufficient payment of the premium within the terms of the policy. 

One of the conditions annexed to the policy was, that preliminary proofs of the loss 
should be furnished to the company within a reasonable time. The fire occurred 
on the 22d of December, 1844, and the preliminary proofs were furnished on the 
24th of November, 1845. This would have been too late, but that the company 
must be considered to have waived their being furnished, by refusing to issue a 
policy, and denying their responsibility altogether. 

The cases in 2 Peters, 25, and 10 Peters, 507, examined. 

A court of equity, having obtained jurisdiction to enforce a specific performance of 
the contract by compelling the company to issue a policy, can proceed to give such 
final relief as the circumstances of the case demand. 

A prayer for general relief in this case covers and includes a prayer for specific per- 
formance. 
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Tus was an appeal from the Circuit Court of the United 
States for the District of Maryland. 

A decree pro forma was entered, under the agreement of the 
parties, dismissing a bill filed by Tayloe against the insurance 
company under the following circumstances. 

The office of the insurance company was at Baltimore, but 
there was an agent at Fredericksburg, Virginia, who was John 
Minor. 

On the 25th of November, 1844, this agent addressed to the 
company the following letter. 





“ Fredericksburg, Virginia, November 25, 1844. 
‘ Mercuants’ Fire Insurance Co. or BaLtimore : — 


“'The undersigned, William H. Tayloe, desires to effect in- 
surance to the ameunt of eight thousand dollars on his dwell- 
ing-house, of stone covered with wood; main building about 
ninety by sixty feet, two stories; two wings, two stories, cov- 
ered with wood, about fifty by fifty feet, and connected with 
the main building by covered ways of stone, covered with 
wood. The above-mentioned house is known by the name of 
Mt. Airy, and is situated in Richmond County, about two miles 
and a half from the court-house. 

* J. Minor, 
for Wituiam H. Taytor. 


“PS. Mr. Tayloe (not Mr. Taylor) passed through this 
place this morning on his way to Alabama, and, not having time 
to attend to his application, desired me to forward one in his 
name. The measures given are as nearly correct as I can re- 
member; but, as the building is worth double the amount pro- 
posed, the measures are not of much importance. I have long 
been familiarly acquainted with the house. One thing I should 
state, that it is built of red sandstone, which in my opinion 
will not stand fire. Mr. T’ayloe’s family inhabits the house, 
and he will return in January or February ; meanwhile, I am 
to communicate to him your answer. 

“J. Minor.” 


On the 30th of November, 1844, the following answer was 
received. 
“M. F. I. Co., Baltimore, November 30, 1844. 
«J, Minor, Ese. : — 


‘Dear Sir, — Yours of 25th and account of 28th are re- 
ceived. I have forwarded Mr. B.’s policy. Mr. Tayloe’s risk 
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will be taken at the same rate as Mr. Bernard’s, viz. 70 cts. on 
$ 8,000, p. $56. Policy, $1. 
‘Yours, respectfully, 
“Gro. B. Coats, Secretary.” 


When this letter was received by Minor, Tayloe was in Al- 
abama, and Minor addressed to him the following letter, which 
he directed to Demopolis, Alabama, and which was sent from 
Demopolis to Macon, where 'Tayloe then was. 


“ Fredericksburg, December 2, 1844. 

“ This day I received from the secretary of the board of the 
Merchants’ Fire Insurance Company of Baltimore an answer 
to your applicatign for insurance to the amount of $8,000 on 
the Mount Airy house ; rate 70. 

Premium on $8,000. ; ; $ 56.00 
Policy ; ° ° 1.00 

$ 57.00 
* Should you desire to effect the abeve insurance, send me 


your check, payable to my order, for $57, and the business is 
concluded.” 


This letter, having been misdirected by Minor, did not reach 
the appellant until the 20th of December, 1844, and on the 
next day he wrote Minor the following letter. 


“ Macon, Marengo County, Ala., 21st Dec., 1844. 


* Dear Minor, — Yours of the 2d came to hand yesterday, 
and I send you my check for fifty-seven dollars, as the pre- 
mium of insurance on Mount Airy house. You will please 
deposit the policy in the Bank of Virginia, in your town, &c. 
&c.”’ 


Mem. indorsed, “‘ Mem. rec’d December 31st, 1844.” y 


(Check Inclosed. ) 
“ Marengo County, Ala., 21st Dec., 1844. 
“$57. Bank of Virginia, Fred’g, pay John Minor, Esq., or 
— fifty-seven dollars, premium of insurance on Mt. Airy 
ouse. 


‘“ Wa. H. Taytor.”’ 


Written across the face, — “ This check not to be presented.” 


On the 22d of December, 1844, the house was burned down. 
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On the Ist of January, 1845, Minor addressed a letter to 
Tayloe, from which the following is an extract. 


“ F'redericksburg, Jan. 1st, 1845. 
“My dear friend, — Your letter of the 2lst ultimo came to 
hand yesterday, unhappily too late. You have before this 
time, perhaps, received information that the centre building of 
Mount Airy was burnt on Sunday week (Dec. 22d),” &c., &c. 


Mr. Minor was informed of the loss by Mr. Charles Tayloe, 
on the day after it took place. 

In the summer of 1845, Tayloe called at the office of the 
company, and had some conversation respecting the insurance 
and the burning of his house, and in November, 1845, furnished 
them with the preliminary proofs of the loss which are always 
required to be handed in as soon as possible after the loss, by 
the conditions annexed to the printed policies of the company. 

To the letter accompanying the preliminary proof, the com- 
pany returned the following answer. 


“ Merchants’ Fre Insurance Co., Baltimore, 
Dec. 15th, 1845. 
“ W. H. Taytor, Esa. : — 

“ Dear Sir, — The Merchants’ Fire Insurance Company has 
received your letter of 24th November, 1845, containing notice 
of claim for loss by fire on 22d December, 1844, and 1 am in- 
structed to reply that the company declines to pay the claim 
as thereby made by you, and that, under the circumstances of 
the case, it does not waive any grounds of defence whatever, 
but will avail itself of all and any that by law it may. 

“Very respectfully, your obedient servant, 
(Signed, ) Geo. B. Coate, Sec’y.” 


During the progress of the suit, the following admission was 
filed in the Circuit Court by the respective counsel. 


‘“¢ Admission. 


“It is admitted that the printed advertisement (marked com- 
plainant’s No. 1) of John Minor, dated on the 27th July, 1842, 
giving notice of his agency, was published by him in 
a newspaper published in Fredericksburg, Virginia. It is also 
admitted, that the letter of said Minor to Wm. H. Tayloe, the 
complainant, dated December 2d, 1844 (marked complainant’s 
No. 2), was written by said Minor, and addressed to said Tay- 
loe, at Demopolis, Alabama, and afterwards sent from Demop- 
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olis to Macon, Alabama, at the dates of the two postmarks 
thereon, where said Tayloe then was ; and that the letter from 
said Minor to said Tayloe, dated Ist January, 1844 (1845), 
(marked complainant’s No. 3,) was written by said Minor. It 
is agreed that the charter of the said defendants (Act of Mary- 
land, 1835, ch. 65, and supplements) may be used by either 
party, and read from the printed laws, as if proved ; and also 
it is admitted that the printed blank policy, filed with the de- 
fendants’ answer as an exhibit, is the form uniformly used by 
said defendants from its incorporation till this time, and that the 
exhibits G, H, and I, with the defendants’ answer, are admit- 
ted ; and all of said above papers may be used, at the trial of 
the above cause, as if the same had been regularly proved by 
the respective parties. 
“ Joun Guenn, for Complainant. 
Joun J. Luoyn, for Defendants.” 


In April, 1846, Tayloe filed his bill in the Circuit Court. It 
stated the substance of the facts above mentioned, and con- 
cluded thus : — 


“'T’o the end, therefore, that he may have redress on the 
premises, and that by a decree of this court the said defendants 
may be ordered and adjudgedto pay to your orator the amount 
of actual loss which he has sustained, to an amount not ex- 
ceeding eight thousand dollars, and that he may have such fur- 
ther relief as his case may require: may it please your honors 
to order that a writ of subpcena may issue, directed to said Mer- 
chants’ Fire Insurance Company of Baltimore, to be and appear 
in this court to answer this bill, and to stand to and abide by 
the decree in the premises ; and he will ever pray, &c. 

“ R. Jounson, 
J. Guenn.” 


The answer of the appellees admits, that John Minor was the 
agent of the appellees, at Fredericksburg, Virginia, “to receive 
and forward to appellees proposals for insurance against fire ” ; 
that said agent did, on 25th of November, 1844, in behalf of 
the appellant, send a proposal for insurance, which was an- 
swered on the 30th of November, 1844; but that no reply was 
received from appellant till the 31st of December, 1844, by a 
letter inclosing appellant’s check for the amount of the pre- 
mium. That immediately on the receipt of said reply, the ap- 
pellant was informed that it came too late; that the dwelling 
proposed to be insured had been burnt on the 22d of December, 
1844, and that the check had not been and would not be pre- 
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sented for payment, and that said check was cancelled. The 
answer further exhibits a copy of the printed form of the policy 
uniformly used by the appellees in 1844, and before and since 
that time, and avers that it contains the terms and conditions 
on which the appellees insured, and that all answers of the ap- 
pellees to applications for insurance against fire have always 
been with reference to the terms of said policy, and the printed 
conditions thereto annexed; and it further avers, that the reply 
of the appellees to the application on behalf of the appellant, in 
this instance, was made with reference to said terms and print- 
ed conditions, and that except on those terms and conditions 
the appellees would not and did not offer to insure the appellant. 
The answer further denies that any contract of insurance was 
at any time made by appellees with the appellant, or that any 
premium of insurance was paid by appellant or received by ap- 
pellees, or that the appellant had a right to demand a policy 
of insurance, or payment for loss by fire. It also denies that 
the appellant, before filing his bill, required appellees to furnish 
him with a policy of insurance, or that any demand of pay- 
ment for the loss by fire was made, except as therein specified, 
in the summer of 1845, and after that time, as particularly set 
forth in the answer. ‘The answer further insists, that, if it 
should be held that the transactions relating to said application 
did amount to a contract of insurance, yet it was a contract on 
the terms and conditions specified in the policy, and that the 
appellant never complied therewith, and particularly never com- 
plied with the seventh printed condition which is set forth in 
the answer, and therefore he is not entitled to demand pay- 
ment. 

The blank policy (which, it is admitted, —see Admission, 
supra,—‘‘is the form uniformly used by the appellees from 
their incorporation till this time’’) provides, “ that the amount 
of such loss or damage as the assured shall be entitled to receive 
‘by virtue of this policy shall be paid within sixty days after 
notice and proof thereof made by the assured in conformity to 
the conditions of this corporation subjoined to this policy.” 

It also provides, that the “ insurance is made and accepted in 
reference to the conditions which accompany these presents ; and 
in every case the said conditions are to be used to explain the 
rights and obligations of the parties, except so far forth as the 
policy itself specially declares those rights and obligations.” 

The fifth condition is, —‘‘ No insurance will be considered 
as made, or binding, until the premium be actually paid.” 

The seventh condition provides, that “all persons insured 
by this company, sustaining any loss or damage by fire, are 
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forthwith to give notice to the company, and as soon thereafter 





‘as possible to deliver in as particular an account of their loss or 


damage, signed by their own hands, as the nature of the case 
will admit, and make proof of the same by their oath or affir- 
mation,” &c., &c. “And, until such affidavits and certificates 
are produced, the loss shall not be payable.” 

The appellant examined several witnesses under a commis- 
sion issued to Fredericksburg, Va. John Minor, the agent, 
proves that the appellant authorized and requested him to ap- 
ply to the appellees to effect the insurance, and that in conse- 
quence thereof the application was written by him. That on 
the 31st of December, 1844, he received a letter from appellant 
inclosing his check for $ 57, which the appellant directed to be 
applied to the payment of the insurance on the property, but 
that the check was never presented for payment, because the 
property on which the insurance was to have been effected was 
destroyed on the 22d of December, 1844. That soon after the 
receipt of said letter and check, the deponent wrote to ap- 
pellant that his check had been received, but too late. And on 
his cross-examination he proves that he held said check subject 
to appellant’s order, and wrote across its face, “‘ This check is 
not to be presented,” of all which he duly advised the appel- 
lant by letter written, as he thinks, immediately after the re- 
ceipt of the check, and that when the appellant returned to 
Virginia, deponent told him he was ready to return the check, 
and tendered it to him, &c.; that he kept it, by appellant’s 
direction, but always subject to appellant’s authority. He also 
proves, in answer to the sixth cross-interrogatory, that, if there 
had been no fire before the receipt of the check, and a policy 
had been issued, the insurance, according to the custom and 
practice of his agency, would have begun, in ordinary cases, on 
the day on which payment of the check was made ; but that in 
this particular case, as deponent was willing to cash the appel- 
lant’s check, it would have begun on the day the check came 
to hand. 

In November, 1847, the cause came on for trial, when the 
Circuit Court passed a decree, (which it has already been stated 
was pro forma under the agreement of the parties, ) that the bill 
should be dismissed, with costs. 

The complainant, Tayloe, appealed to this court. 


It was argued by Mr. Johnson (Attorney-General), for the 
appellant, and by Mr. Lloyd and Mr. Nelson, for the appellees. 


For the appellant it was contended, — 
Ist. That on the 21st of December, 1844, a contract for the 
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insurance of the appellant’s house of Mount Airy was entered 
into between him and the appellees, through their agent, and the 
premium paid by the appellant as agreed on, and that he was 
entitled to a policy of insurance accordingly, taking effect from 
that day. Story on Contracts, $$ 378, 384, and the cases cited 
in the notes; 1 Duer on Insurance, 67, 68, and the cases cited 
in notes 8 and 9, pages 114 to 130; Hamilton v. Lycoming In- 
surance Co., 5 Barr, 339; Story on Agency, $$ 17, 18, 19, 126, 
127; Lightbody v. The North American Insurance Co., 23 
Wendell, 22; Armistead v. The Merchants’ Fire Insurance Co. 
of Baltimore, Circuit Court U. 8. Md., unreported. 

2d. ‘hat the loss to the extent of the whole amount insured 
occurred after the policy took effect, and that the loss is re- 
coverable in the present suit. 1 Duer on Insurance, 66; Per- 
kins v. The Washington Insurance Co., 4 Cowen, 646; Car- 
penter v. The Mutual Safety Insurance Co., 4 Sandford, 410. 

3d. That the delay in furnishing the preliminary proofs was 
occasioned by the appellees, who cannot in consequence take ad- 
vantage of it, and that the appellees have virtually waived their 
production. Columbia Insurance Co. v. Lawrence, 10 Peters, 
514; Cornell v. Leroy, 9 Wendell, 165; Turley v. The North 
American Fire Insurance Co., 25 Wendell, 378 ; McMasters v. 
The Westchester Mutual Insurance Co., 25 Wendell, 382; Al- 
Jegre v. The Maryland Insurance Co., 6 Harr. & Johns. 412; 
Armistead v. The Merchants’ Fire Insurance Co. of Baltimore, 
supra. 


The counsel for the appellees contended, — 

Ist. ‘That the appellant has not shown by the evidence any 
contract of insurance on the part of the appellees in respect of 
the property destroyed. 

2d. That, assuming such contract to have been shown, the 
appellant has not complied with its terms and stipulations so as 
to entitle him to recover from the appellees. ‘The Columbia 
Insurance Co. v. Lawrence, 2 Pet. 25; Columbia Insurance 
Co. v. Lawrence, 10 Peters, 507; Carpenter v. The Prov. 
Wash. Insurance Co., 16 Peters, 496 ; Carpenter v. The Prov. 
Wash. Ins. Co., 4 How. 185; Leadbetter v. Insurance Co., 15 
Maine, 265; Worsley v. Wood and others, 6 Durnf. & East, 
710; Oldman v. Bewicke, 2 H. Black. 577, note a; Inman v. 
The Western Fire Insurance Co., 12 Wendell, 452; Edwards 
v. The Baltimore Fire Insurance Co., 3 Gill, 177. 

3d. That even if the appellant has shown the existence of 
the alleged contract, and his compliance with its terms, he has 
misconceived his remedy, a court of law being competent to 
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afford him adequate redress. Act of Congress approved 24th 
September, 1789, ¢ 16. 

Ath. That, if relievable in equity, the bill contains no suffi- 
cient statement of the contract sought to be enforced, or of the 
performance of the terms thereof by the appellant. 2 Story’s 
Equity, $$ 736, 771; Colson v. Thompson, 2 Wheaton, 336; 
Cross v. Cohen, 3 Gill, 257 ; Carpenter v. Prov. Wash. Ins. Co., 
16 Peters, 496; Same v. Same, 4 Howard, 185. 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from a decree of the Circuit Court for the 
District of Maryland, which was rendered for the defendants. 

The case in the court below was this. William H. Tayloe, 
of Richmond County, Virginia, applied to John Minor, the 
agent of the defendants, residing at Fredericksburg in that 
State, for an insurance upon his dwelling-house to the amount 
of $8,000 for one year, and, as he was about leaving home for 
the State of Alabama, desired the agent to make the application 
in his behalf. 

The application was made accordingly, under the date of 
25th November, 1844, and an answer received from the secretary 
of the company, stating that the risk would be taken at seventy 
cents on the thousand dollars, the premium amounting to the 
sum of fifty-six dollars. ‘The agent stated in the application 
to the company the reason why it had not been signed by 
Tayloe; that he had gone to the State of Alabama on busi- 
ness, and would not return till February following ; and that 
he was desired to communicate to him at that place the an- 
swer of the company. 

On receiving the answer, the agent mailed a letter directed 
to Tayloe, under date of the 2d of December, advising him of 
the terms of the insurance, and adding, ‘“‘ Should you desire to 
effect the insurance, send me your check payable to my order 
for $ 57, and the business is concluded.” The additional dol- 
lar was added for the policy. 

This letter, in consequence of a misdirection, did not reach 
Tayloe till the 20th of the month; who, on the next day, 
mailed a letter in answer to the agent, expressing his assent to 
the terms, and inclosing his check for the premium as request- 
ed. He also desired that the policy should be deposited in the 
bank for safe-keeping. ‘This letter of acceptance was received 
on the 31st at Fredericksburg by the agent, who mailed a letter 
in answer the next day, communicating to Tayloe his refusal 
to carry into effect the insurance, on the ground that his ac- 
ceptance came too late, the centre building of the dwelling- 
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house in the mean time, on the 22d of the month, having been 
consumed by fire. 

The company, on being advised of the facts, confirmed the 
view taken of the case by their agent; and refused to issue the 
policy, or pay the loss. 

A bill was filed in the court below by the insured against 
the company, setting forth, substantially, the above facts, and 
praying that the defendants might be decreed to pay the 
loss, or for such other relief as the complainant might be en- 
titled to. 

I. Several objections have been taken to the nght of the 
complainant to recover, which it will be necessary to notice ; 
but the principal one is, that the contract of insurance was 
not complete at the time the loss happened, and therefore, that 
the risk proposed to be assumed had never attached. 

Two positions have been taken by the counsel for the com- 
pany for the purpose of establishing this ground of defence. 

1. The want of notice to the agent of the company of the 
acceptance of the terms of the insurance ; and, 

2. The non-payment of the premium. 

The first position assumes that, where the company have 
made an offer through the mail to insure upon certain terms, 
the agreement is not consummated by the mere acceptance of 
the offer by the party to whom it is addressed ; that the con- 
tract is still open and incomplete until the notice of acceptance 
is received ; and that the company are at liberty to withdraw 
the offer at any time before the arrival of the notice; and this 
even without communicating notice of the withdrawal to the 
applicant ; — in other words, that the assent of the company, 
express or implied, after the acceptance of the terms proposed 
by the insured, is essential to a consummation of the contract. 

The effect of this construction is, to leave the property of 
the insured uncovered until his acceptance of the offer has 
reached the company, and has received their assent ; for, if the 
contract is incomplete until notice of the acceptance, till then 
the company may retract the offer, as neither party is bound 
until the negotiation has resulted in a complete bargain between 
the parties. 

In our apprehension, this view of the transaction is not in 
accordance with the usages and practice of these companies 
in taking risks; nor with the understanding of merchants and 
other business men dealing with them; nor with the princi- 
ples of law, settled in analogous cases, governing contracts 
entered into by correspondence between parties residing at a 
distance. 
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On the contrary, we are of opinion that an offer under the 
circumstances stated, prescribing the terms of insurance, is in- 
tended, and is to be deemed, a valid undertaking on the part 
of the company, that they will be bound, according to the 
terms tendered, if an answer is transmitted in due course of 
mail, accepting them; and that it cannot be withdrawn, unless 
the withdrawal reaches the party to whom it is addressed 
before his letter of reply announcing the acceptance has been 
transmitted. 

This view of the effect of the correspondence seems to us 
to be but carrying out the intent of the parties, as plainly mani- 
fested by their acts and declarations. 

On the acceptance of the terms proposed, transmitted by 
due course of mail to the company, the minds of both parties 
have met on the subject, in the mode contemplated at the time 
of entering upon the negotiation, and the contract becomes 
complete. The party to whom the proposal is addressed has 
a right to regard it as intended as a continuing offer until it 
shall have reached him, and shall be in due time accepted or 
rejected. 

Such is the plain import of the offer. And besides, upon any 
other view, the proposal amounts to nothing, as the acceptance 
would be but the adoption of the terms tendered, to be, in turn, 
proposed by the applicant to the company for their approval or 
rejection. For, if the contract is still open until the company 
is advised of an acceptance, it follows, of course, that the 
acceptance may be repudiated at any time before the notice is 
received. Nothing is effectually accomplished by an act of 
acceptance. 

It is apparent, therefore, that such an interpretation of the 
acts of the parties would defeat the object which both had in 
view in entering upon the correspondence. 

The fallacy of the argument, in our judgment, consists in 
the assumption, that the contract cannot be consummated with- 
out a knowledge on the part of the company that the offer has 
been accepted. This 1s the point of the objection. But a 
little reflection will show, that, in all cases of contracts entered 
into between parties at a distance by correspondence, it is im- 
possible that both should have a knowledge of it the moment 
it becomes complete. This can only exist where both parties 
are present. 

The position may be illustrated by the case before us. If the 
contract became complete, as we think it did, on the accept- 
ance of the offer by the applicant, on the 21st December, 1844, 
the company, of course, could have no knowledge of it until 
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the letter of acceptance reached the agent, on the 31st of the 
month; and, on the other hand, upon the hypothesis it was 
not complete until notice of the acceptance, and then became 
so, the applicant could have no knowledge of it at the time it 
took effect. In either aspect, and, indeed, in any aspect in 
which the case can be presented, one of the parties must be 
unadvised of the time when the contract takes effect, as its 
consummation must depend upon the act of one of them in the 
absence of the other. 

The negotiation being carried on through the mail, the offer 
and acceptance cannot occur at the same moment of time ; 
nor, for the same reason, can the meeting of the minds of the 
parties on the subject be known by each at the moment of con- 
currence ; the acceptance must succeed the offer after the lapse 
of some interval of time; and, if the process is to be carried 
farther in order to complete the bargain, and notice of the ac- 
ceptance must be received, the only effect is to reverse the 
position of the parties, changing the knowledge of the comple- 
tion from the one party to the other. 

It is obviously impossible, therefore, under the circumstances 
stated, ever to perfect a contract by correspondence, if a know!l- 
edge of both parties at the moment they become bound is an 
essential element in making out the obligation. And as it 
must take effect, if effect is given at all to an endeavour to enter 
into a contract by correspondence, in the absence of the knowl- 
edge of one of the parties at the time of its consummation, it 
seems to us more consistent with the acts and declarations of 
the parties, to consider it complete on the transmission of the 
acceptance of the offer in the way they themselves con- 
templated ; instead of postponing its completion till notice of 
such acceptance has been received and assented to by the 
company. 

For why make the offer, unless intended that an assent to 
its terms should bind them? And why require any further 
assent on their part, after an unconditional acceptance by the 
party to whom it is addressed ? 

We have said that this view is in accordance with the 
usages and practice of these companies, as well as with the 
general principles of law governing contracts entered into by 
absent parties. 

In the instructions of this company to their agent at F'red- 
ericksburg, he is advised to transmit all applications for insur- 
ance to the office for consideration ; and that, upon the receipt 
of an answer, if the applicant accepts the terms, the contract 
is considered complete without waiting to communicate the 
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acceptance to the company; and the policy to be thereafter 
issued is to bear date from the time of the acceptance. 

The company desire no further communication on the sub- 
ject, after they have settled upon the terms of the risk, and 
sent them for the inspection of the’ applicant, in order to the 
consummation of the bargain. The communication of the 
acceptance by the agent afterwards is to enable them to make 
out the policy. ‘The contract is regarded as complete on the 
acceptance of the terms. 

This appears, also, to have been the understanding of the 
ageut; for,on communicating to the insured the terms received 
from the company, he observes, ‘“‘ Should you desire to effect 
the above insurance, send me your check payable to my order 
for fifty-seven dollars, and the business is concluded ” ; obvi- 
ously enough importing, that no other step would be necessary 
to give effect to the insurance of the property upon the terms 
stated. 

The cases of Adams v. Linsdell, 1 Barn. & Ald. 681, and 
Mactier’s Adm’rs v. Frith, 6 Wend. 104, are authorities to show 
that the above view is in conformity with the general princi- 
ples of law governing the formation of all contracts entered 
into between parties residing at a distance by means of corre- 
spondence. 

The unqualified acceptance by the one of the terms pro- 
posed by the other, transmitted by due course of mail, is re- 
garded as closing the bargain, from the time of the transmission 
of the acceptance. 

This is, also, the effect of the case of Eliason v. Henshaw, 
4 Wheat. 228, in this court, though the point was not neces- 
sarily involved in the decision of the case. The acceptance 
there had not been according to the terms of the bargain pro- 
posed, for which reason the plaintiff failed. 

2. The next position against the claim is the non-payment 
of the premium. 

One of the conditions annexed to the policies of the com- 
pany is, that no insurance will be considered as made or bind- 
ing until the premium be actually paid ; and one of the instruc- 
tions to the agent was, that no credit shouldbe given for pre- 
miums under any circumstances. 

But the answer to this objection is, that the premium, in 
judgment of law, was actually paid at the time the contract 
became complete. The mode of payment had not been pre- 
scribed by the company, whether in specie, bills of a particular 
bank, or otherwise; the agent, therefore, was at liberty to 
exercise a discretion in the matter, and prescribe the mode of 
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payment ; and, accerdingly, we find him directing, in this case, 
that it may be paid by a check payable to his order for the 
amount. It is admitted that the insured had funds in the bank 
upon which it was drawn, at all times from the date of the 
check till it was received by the agent, sufficient to meet it ; 
and that it would have been paid on presentment. 

It is not doubted, that, if the check for the premium had been 
received by the agent from the hands of the insured, it would 
have been sufficient; and in the view we have taken of the 
case, the transmission of it by mail, according to the directions 
given, amounts, in judgment of law, to the same thing. Doubt- 
less, if the check had been lost or destroyed in the transmis- 
sion, the insured would have been bound to make it good; 
but the agent, in this respect, trusted to his responsibility, hav- 
ing full confidence in his ability and good faith in the transac- 
tion. 

II. Another objection taken to the recovery is, that the usual 
preliminary proofs were not furnished, according to the require- 
ment of the seventh article of the conditions annexed to the 
policies of the company. ‘These are required to be furnished 
within a reasonable time after the happening of the loss. ‘The 
fire occurred on the 22d of December, 1844, and the prelimi- 
nary proofs were not furnished till the 24th of November, 1845. 
This was, doubtless, too late, and the objection would have 
been fatal to the right of the complainant, if the production of 
these proofs were essential to the recovery. 

But the answer is, that the ground upon which the company 
originally placed their resistance to the payment of the loss, 
and whiich is still mainly relied on as fatal to the proceedings, 
operated as a waiver of the necessity for the production of the 
preliminary proofs ; and that is, that no obligation to insure the 
loss was ever entered into by the company, the contract being 
incomplete at the time it occurred. On this ground they re- 
fused to issue the policy, which would have imposed upon the 
insured a strict compliance with its conditions; or to recognize 
any obligations arising out of the arrangement between him 
and their agent. 

The objection went to the foundation of the claim, which, 
in connection with the refusal to issue the policy, superseded 
the necessity of producing these proofs; as the production 
would have been but an idle ceremony on the part of the in- 
sured, in the further prosecution of his right. Why produce 
them after the company had denied the contract, and refused 
the policy ? 

The case of the Columbian Insurance Company v. Lawrence, 
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2 Peters, 25, has been referred to on this point. An objection 
was there taken, on the trial, to the sufliciency of the prelim- 
inary proofs, on the ground that the certificate of the magistrate 
was not in conformity with the ninth article of the conditions. 
The particular objection had not been taken by the company 
when the proofs were furnished, although several others had 
been, to their liability ; and the court left to the jury the ques- 
tion, among others, whether the company had not thereby 
waived the objection to the sufficiency of the certificate. 

The plaintiff recovered ; and on the motion for a new trial, 
among other grounds assigned for granting it, was this instruc- 
tion of the court. It was held that there was no evidence in 
the case from which the jury could properly infer a waiver. 

The preliminary proofs had been presented to the company 
on the 16th of February, 1824, soon after the loss. ‘The suit 
was discontinued, and a new certificate procured from the 
magistrate correcting the defects in the first, and furnished to 
the company, on the 14th of February, 1829, five years after the 
first had been delivered. A new suit was brought, and the case 
as reported the second time will be found in 10 Peters, 507. 

On the second trial, the objection was taken that the certifi- 
cate had not been produced within a reasonable time after the 
loss ; but the court held otherwise, placing their decision upon 
the ground, that the laches were not properly imputable to the 
insured, but to the company, on account of their neglect to give 
notice of the defect when the first certificate was presented, 
and of the mistaken confidence which the party had placed in 
them. The court say, “If the company had contemplated the 
objection, it would have been but ordinary fair-dealing to have 
apprised the plaintiff of it; for it was then obvious that the de- 
fect might have been immediately supplied ; as it was, the 
company, unintentionally it may be, by their silence misled 
him.” 

It is manifest, on an examination of the two cases, that the 
doctrine of the first on this point of waiver was virtually over- 
ruled, for, if maintained in the second, it would have upheld the 
ruling at the Circuit in the first. The reasons given in support 
of the corrected certificate, procured and furnished some five 
years after the loss, are cogent and unanswerable in favor of the 
position, that the conduct of the company in not objecting to the 
defect in the first one, at the time it was furnished, operated to 
mislead the party, and should have been regarded as a waiver 
of the objection. 

The cases are very full upon this point, and clearly establish 
the position that the preliminary proofs, under the circumstan- 
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ces stated in this case, were dispensed with by the company, 
as inferrible from the ground upon which they placed their de- 
nial of liability. 9 Wend. 165; 25 ib. 378, 382; 6 Harr. & 
Johns, 412; 6 Cow. 404. 

IIf. It has also been objected, that the plaintiff had an ad- 
equate remedy at law, and was not, therefore, under the neces- 
sity of resorting to a court of equity ; which may very well be 
admitted. 

But it by no means follows from this, that a court of chan- 
cery will not entertain jurisdiction. Had the suit been insti- 
tuted before the loss occurred, the appropriate, if not the only, 
remedy would have been in that court, to enforce a specific 
performance, and compel the company to issue the policy. 
And this remedy is as appropriate after as before the loss, if 
hot as essential, in order to facilitate the proceedings at law. 
No doubt, a count could have been framed upon the agreement 
to insure, so as to have maintained the action at law. But the 
proceedings would have been more complicated and embarrass- 
ing than upon the policy. ‘The party, therefore, had a right to 
resort to a court of equity to compel the delivery of the policy, 
either before or after the happening of the loss; and being 
properly in that court after the loss happened, it is according 
to the established course of proceeding, in order to avoid delay 
and expense to the parties, to proceed and give such final relief 
as the circumstances of the case demand. 

Such relief was given in the case of Motteux v. The London 
Assurance Company, 1 Atk. 545, and in Perkins v. The Wash- 
ington Insurance Company, 4 Cow. 646. See also 1 Duer, 66 
and 110, and 2 Phillips, 583. 

As the only real question in the case is the one which a 
court of equity must necessarily have to decide, in the exercise 
of its peculiar jurisdiction in enforcing a specific execution of 
‘the agreement, it would be an idle technicality for that court 
to turn the party over to his remedy at law upon the policy. 
And, no doubt, it was a strong sense of this injustice that led 
the court at an early day to establish the rule, that, having prop- 
erly acquired jurisdiction over the subject for a necessary pur- 
pose, it was the duty of the court to proceed and do final and 
complete justice between the parties, where it could as well be 
done in that court as in proceedings at law. 

IV. It is further objected, that, admitting the claim to be 
properly enforceable in equity, still the complainant is not enti- 
tled to the relief sought, on the ground that the bill contains 
no suflicient statement of the contract, or of the performance 
of the conditions, and also for want of a proper prayer. 
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We are of opinion that these several objections are not well 
founded. ‘The contract as set forth we have already consid- 
ered, and held complete and binding on the company ; and 
further, that the denial of having entered into the agreement, 
and refusal to issue the policy, also set forth, are suflicient 
ground upon which to infer a waiver of the production of the 
preliminary proofs, as a condition of liability ; and if sufficient 
ground to infer a waiver, it was of course unnecessary to set 
forth these proofs in the bill. And as to the prayer, it is suf- 
ficient to say, that the prayer for general relief which is here 
found will enable the court to make such a decree as the com- 
plainant may show himself entitled to, upon the facts set forth 
in the stating part of the bill. 

The pleading is not very formal, nor very cautiously drawn, 
and, in the absence of the prayer for general relief, might have 
led to embarrassment in making the proper decree in the case. 
There is a specific prayer for a decree for the loss, but it would 
have been more formal and appropriate, regarding the ground 
of jurisdiction in these cases, to have added also a prayer for a 
specific performance of the agreement to insure. 

But the particular relief permitted under a general prayer, 
where the statement in the body of the bill is sufficient to en- 
title the party to it, meets the difficulty suggested, and well 
warrants the decree proposed to be entered. (Story, Eq. Pl., 
$$ 41, 42, and cases. ) 

Upon the whole, without pursuing the examination further, 
we are of opinion that the decree of the court below should be 
reversed, and that the cause be remitted, with directions to the 
court to take such further proceedings therein as may be neces- 
sary to carry into effect the opinion of this court.* 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Maryland, and was argued by counsel. On consider- 
ation whereof, it is now here ordered, adjudged, and decreed 
by this court, that the decree of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said 
Circuit Court, with directions to that court to take such proceed- 
ings therein as may be necessary to carry into effect the opinion 
of this court. 





* See the Appendix. 
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Tuomas TownsEnD, PLAINTIFF IN ERROR, v. Ropert Jemison, Jr. 


Where the cause of action accrued in the State of Mississippi, and suit was brought 
upon it in the State of Alabama, a plea of the statute of limitations of Mississippi 
was not a good plea; but the same was demurrable, and the court sustained the 
demurrer. 

The rule is, that the statute of limitations of the country in which the suit is brought 
may be pleaded to bar a recovery upon a contract made out of its political juris- 
diction, and that the statute of dea loci contractus cannot. 

The obligations of a contract upon the parties to it, except in well-known cases, are 
to be expounded by the /ex loct contractus; but suits brought to enforce contracts, 
either in the State where they were made or in the courts of other States, are 
subject to the remedies of the forum in which the suit is, including that of statutes 
of limitation. 

The cases of Leroy v. Crowninshield, 2 Mason, 351, and McElmoyle v. Cohen, 13 
Peters, 312, examined and commented on. 


Tuts case was brought up, by writ of error, from the Dis- 
trict Court of the United States for the Middle District of 
Alabama. 

Townsend was a citizen of the State of Mississippi, and 
Jemison of Alabama. 

In September, 1844, Jemison brought a suit, in the District 
Court of the United States for the Middle District of Alabama, 
against Townsend, who was in Alabama. 

The nature of the suit is explained in the following short 
specification of claim, filed by the counsel for the plaintiff. 


“This action is brought to recover damages for the non- 
performance of an agreement made by the defendant with the 
plaintiff, that if the plaintiff would procure, take up, and obtain 
a note made by Robert Weir, A. F. Young, and the said de- 
fendant, and Henry Buchanan, for $ 4,000, dated Columbus, 
April 12, 1839, payable nine months after the 24th of April, 
1839, to the Mississippi Union Bank, at their banking-house in 
Jackson, bearing ten per cent. interest after maturity, if not 
punctually paid, but upon which note the said A. F. Young 
was to pay the said bank $1,000; and would also procure, 
take up, and obtain a note, made by the said defendant and A. 
F. Young, Andrew Weir, and Henry Buchanan, dated Colum- 
bus, April 12, 1839, for $4,000, payable nine months after 
the 24th of April, 1839, to the Mississippi Union Bank, at 
its banking-house in Jackson, to bear ten per cent. interest 
after maturity, if not punctuaily paid, but upon which note A. 
F. Young was to pay $1,000; that he, the defendant, would 
take up, procure, and obtain a note, made by John B. Jones, 
Thomas Townsend (the said defendant), Eli Abbott, and Sam- 
uel D. Lauderdale, dated Columbus, Mississippi, May 24th, 
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1839, for $ 9,806.50, payable six ‘months after date to the Com- 
mercial Bank of Columbus, or order, at their bank; which 
agreement the defendant wholly failed to perform, although the 
plaintiff, upon his part, fully performed the said agreement. 
Other counts will be added in the declaration. 
“ Attest: Craps & CocHRAn, 
Plaintiff’s Attorneys.” 


The declaration set forth the transaction with more particu- 
larity, and also contained the common money counts and an ° 
account stated. 

To the first count the plaintiff in error pleaded in bar ; — 
First, that the promise was unwritten, made in Mississippi, and 
to be performed there, and was made more than three years be- 
fore this suit ; and that, by the statute of limitations of Missis- 
sippi, the right of action is barred upon such a promise after 
three years. Secondly, the same matter, with an averment 
that the cause of action accrued in Mississippi more than three 
years before this suit. ‘To these pleas there was a demurrer. 
To this first count the plaintiff in error further pleaded, as to 
parcel thereof, non-assumpsit, and as to the residue, a former 
action brought and judgment recovered by the defendant in 
error against him. The defendant in error joined issue on 
the parts of this plea respectively, to the court and to the 
country. 

To the whole declaration the plaintiff in error pleaded non- 
assumpsit, on which issue was joined ; and also that the causes 
of action accrued more than three years before suit, averring 
himself to have been a citizen of Mississippi, and that the 
promises were there made and there to be performed; and to 
this plea the defendant in error demurred. 

In this state of the pleadings, the cause came on for trial, on 
the 7th of December, 1846, when the following proceedings 
were had. ’ 

“This day came said parties, by their attorneys, and the de- 
murrer to the first three pleas of the said defendant, by him 
above pleaded, coming on to be heard, and having been fully 
argued by counsel, and understood by the court, it is adjudged 
by the court that the said first three pleas by the defendant 
above pleaded, and the matters therein alleged, are insufficient 
in law to bar the said plaintiff from having or maintaining his 
said action against said defendant ; and the court doth accord- 
ingly sustain the said demurrer. And as to so much of the 
said fourth plea by the said defendant, by him above pleaded, as 
alleged a former recovery of three thousand four hundred and 
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fifty-one dollars and eighty-eight cents, in the District Court 
of the United States for the Northern District of Mississippi, on 
account of the undertaking of the said defendant ‘to pay three 
thousand dollars, or any other part or parcel of the said note, 
made by the said John B. Jones, Thomas Townsend, Eli Ab- 
bott, and Samuel D. Lauderdale, in consideration that the said 
plaintiff would pay three thousand dollars, or any other part or 
parcel of the note made by Thomas Townsend, A. F. Young, 
Andrew Weir, and Henry Buchanan,’ and set out at large in 
said count, on which issue was joined to the court, the record 
therein referred to being seen and inspected by the court, and 
the same being fully considered, the court adjudged that there 
is such a record, as alleged in said plea, of a recovery on the 
promise of the said Thomas Townsend to pay on the note of 
the said John B. Jones, Thomas Townsend, Eli Abbott, and 
Samuel D. Lauderdale, as mentioned in said plea, the like 
amount that should be paid by plaintiff on the note of the said 
Thomas Townsend, A. F’. Young, Andrew Weir, and Henry 
Buchanan. And as to the residue of said fourth plea, and 
the fifth plea, upon which issue was taken to the country, 
thereupon came a jury of good and lawful men, to wit, Amos 
Briggs, and eleven others, who, being impanelled, tried, and 
sworn the truth to say upon the issues joined, upon their oaths 
do say, they find the issues in favor of the plaintiff, and assess 
his damages at four thousand six hundred and forty-five dollars. 
It is therefore considered by the court, that the plaintiff recover 
of said defendant said sum of four thousand six hundred and 
forty-five dollars, the damages by the jury assessed as aforesaid, 
in manner and form aforesaid, together with the costs in this 
behalf expended.” 

Townsend sued out a writ of error, and brought the case up 
to this court. 


It was argued by Mr. Key, for the plaintiff in error, and 
Mr. Lawrence and Mr. Badger, for the defendant in error. 


Mr. Key. 

The questions now presented for consideration arise from the 
pleas of Townsend to the declaration. 

To the first three pleas the plaintiff below demurred ; and it 
is submitted, that the court erred in sustaining this demurrer. 

1. The substance of these pleas is the bar of the statute of 
limitations of the State of Mississippi, and it is contended for the 
plaintiff in error that they were valid pleas. The general prin- 
ciple must be admitted as settled, that, in personal contracts, the 
lex loci contractus governs in all questions relating to the con- 
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struction or validity of the coritract, in whatever country or 
State the action may be brought. Laws of limitation, it has 
been generally decided, affect the remedy, and the lex fori, or 
the law of the place where the action is instituted, prevails. 
But the question now presented is, whether these pleas are not 
valid, the statute of Mississippi having completely run against 
the plaintiff Jemison, the bar being perfected, and his remedy 
in that State extinguished. 

It is thought that this is an open question. The decisions 
of this court, touching the general question as to the effect of 
statutes of limitation, are to be found in the following cases: 
— Hawkins v. Barney, 5 Peters, 457; Bank of U. States v. 
Donnally, 8 Peters, 361; McElmoyle v. Cohen, 13 Peters, 312. 
The decisions in these cases will be found, upon examination, 
not to have settled the present question. But see Leroy v. 
Crowninshield, 2 Mason, 151; Bell v. Morrison, 1 Peters, 373; 
Goodman v. Munks, 8 Porter, (Ala.) 84; Davis v. Minor and 
Wife, 1 How. Miss. 184. It will be perceived by the two cases 
last cited, that the highest court of the State of Alabama has 
decided in favor of the validity of a plea of limitations of an- 
other State, when the bar has been perfected ; and the High 
Court of Errors of the State of Mississippi has affirmed the 
same principle. In Leroy v. Crowninshield, Judge Story felt 
constrained, by the decisions of the courts of the States in 
which the parties respectively resided, to decide the question 
contrary to his own judgment; but the highest courts of the 
States in which the parties to this suit are respectively resident 
have decided in accordance with that judgment. 

2. Are not these pleas within the ler fori of Alabama? It is 
true they are not pleas of any statute of limitations of that 
State, but they are framed in conformity with the decisions of 
the Supreme Court of the State, which declares that a plea of 
the statute of limitations of another State, if the bar of the stat- 
ute has been perfected, is a valid plea in the State of Alabama. 
Goodman v. Munks, before cited. 

The power of the Supreme Court of the State to decide and 
settle the law, as to what pleas should be good in the courts of 
that State, cannot be questioned. The court below should 
have been guided by this decision, and was bound to adopt it. 
A fixed and received construction by a State court of its stat- 
ute laws, must furnish the rule of decision to the Federal courts, 
and it is immaterial whether the decisions of the State courts 
are grounded upon statutes of the States, or form a part of the 
unwritten law ; and such decisions are entitled to the same 
respect as those which are given on the construction of local 
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statutes. Henderson and Wife v. Griffin, 5 Peters, 154; Jack- 
son v. Chew, 12 Wheaton, 153; Leroy v. Crowninshield, 2 
Mason, 151. 

The decision of a question of local law by the highest tri- 
bunal of a State is considered final by this court. Rowan et 
al. v. Runnels, 5 Howard, 134. It is submitted, therefore, that 
the first three pleas are good, according to the settled law of 
Alabama. 

3. The plaintiff in error contends, that the fourth plea should 
have been adjudged a bar to the whole action in the court be- 
low. The plea states, that, upon the identical cause of action, 
a suit had been instituted by the plaintiff below in a court of 
competent jurisdiction in the State of Mississippi. A judgment 
was obtained in favor of said plaintiff, and was subsequently 
paid and satisfied. 

A judgment obtained in one State is conclusive in every 
other State, and extinguishes the original ground of action. 
Green v. Sarmiento, Pet. C. C. 74. 

It cannot be contended that the judgment referred to applied 
to a part only of the said Jemison’s claim. ‘The record shows, 
that the whole claim was included in the suit in Mississippi. 
But, admitting the suit to have been brought for a portion only, 
still the same principle applies ; the cause of action was founded 
upon one promise. A plaintiff cannot divide one entire cause 
of action, so as to maintain two suits upon it, without the de- 
fendant’s consent; if he attempt so to do, a recovery in the 
first suit, though for less than his whole demand, is a bar to the 
second. Ingraham v. Hall, 11 Serg. & Rawle, 78; Crips v. 
Talvande, 4 McCord, 20; Smith v. Jones, 15 Johns. 229; 
Mandeville v. Welch, 5 Wheaton, 277; Tiernan v. Jackson, 5 
Pet. 580; Shankland v. Corp. of Washington, Ibid. 390. 

If it be contended that the judgment obtained in Mississippi 
was pleaded in the said fourth plea only to a portion of the 
declaration, and that it was not pleaded in bar of the whole ac- 
tion, and that the point was not presented to the court below, 
and that this court will not reverse the judgment upon a point 
which was not presented for the consideration of the court, I 
refer to Stephen on Pleading, pp. 117, 118, 119, 120, 144, 145, 
146; Slacum v. Pomery, 6 Cranch, 221; Cohens v. State of 
Virginia, 6 Wheaton, 409, 410; United States v. Carlton, 1 
Gall. 400. 


The counsel for the defendant in error contended, — 
First, that the three pleas of the statute of limitations were 
bad in law, and therefore were properly overruled by the court. 
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The limitation of actions by statute, affecting only the remedy 
and not the merits, furnishes a rule of decision only in the forum 
of that country which makes the statute, and not touching the 
merits, nor being any part of the contract, cannot be extended 
to the courts of another country. Williams v. Jones, 13 East, 
439; McElmoyle v. Cohen, 13 Pet. 312; Story’s Confl. of 
Laws, $$ 576 to 582. 

The statute of Mississippi is merely a statute of limitations, 
affects the remedy or right of action only, and does not extin- 
guish the debt, the claim or title ipso facto, and make it a nul- 
lity. This appears both from the plea and from the statute 
itself. Miss. Code, 825, 828. 

Secondly. If in any case the statute of Mississippi could be 
used to affect the action in Alabama, it must be where the party 
sued had always been, from the time the cause of action ac- 
crued, until the bar became complete, within the jurisdiction, 
and liable to the process, of the courts of Mississippi. But the 
pleas here do not show this, the averment being, ‘ that, on the 
Ist of January, 1839, he was, and from, thence hitherto hath 
been, and still is, a resident and citizen of the State of Missis- 
sippi, and not elsewhere.” But residence and actual presence 
are not in Jaw identical. Story’s Confl. of Laws, $¢ 46, 47. 

Absence from a State does not imply loss either of citizen- 
ship or residence ; whether either is lost depends upon the in- 
tent of the party, and other matters. If the absence be tempo- 
rary, and with an intent to return, no loss of citizenship or res- 
idence follows. A judge of this court while in Washington 
during the term, a gentleman visiting a watering-place in an- 
other State during the summer, a merchant visiting New York 
to purchase goods, a member of Congress attending a session 
of the Senate or House, are all and each, during the whole 
time of such temporary absence, citizens, and in law residents, 
of the States in which they have their permanent domicil. 

It was incumbent upon the plaintiff in error, therefore, to 
show by precise and accurate averment, not that he was a cit- 
izen and resident, but that he was not in fact absent from his 
residence for three years from the time the cause of action ac- 
crued, and therefore for the whole time amenable to process 
under the law of Mississippi. 

If, then, consistently with the averment in the plea, he 
might have been absent for a day, the plea is bad; but here, 
consistently with his averment, he might have been absent for 
the whole three years. 

Thirdly. That upon the record nothing was submitted to 
the jury but what, according to the state of the pleading, ought 
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to have been submitted, and, according to strict technical rules, 
must have been submitted ; that it does not appear, and will 
not be intended, that any damages were given on account of 
matters out of the issues, or which should have been excluded 
from consideration by reason of the judgment given by the 
court upon the plea of former recovery, or the state of the 
pleadings. 


Mr. Justice WAYNE delivered the opinion of the court. 

This suit has been brought here from the District Court of 
the United States for the Middle District of Alabama. The 
defendant in the court below, appellant here, besides other 
pleas, pleaded that the cause of action accrued in Mississippi 
more than three years before the suit was brought; and that 
the Mississippi statute of limitations barred a recovery in the 
District Court of Alabama. The plaintiff demurred to the plea. 
The court sustained the demurrer. 

We do not think it necessary to do more than to decide this 
point in the case. 

The rule in the courts of the United States, in respect to 
pleas of the statutes of limitation has always been, that they 
strictly affect the remedy, and not the merits. In the case of 
McElmoyle v. Cohen, 13 Peters, 312, this point was raised, and 
so decided. All of the judges were present and assented. ‘The 
fullest examination was then made of all the authorities upon 
the subject, in connection with the diversities of opinion among 
jurists about it, and of all those considerations which have in- 
duced legislatures to interfere and place a limitation upon the 
bringing of actions. 

We thought then, and still think, that it has become a for- 
mulary in international jurisprudence, that all suits must be 
brought within the period prescribed by the local law of the 
country where the suit is brought,—the ler fori ; otherwise 
the suit would be barred, unless the plaintiff can bring himself 
within one of the exceptions of the statute, if that is pleaded 
by the defendant. This rule is as fully recognized in foreign 
jurisprudence as it is in the common law. We then referred to 
authorities in the common law, and to a summary of them in 
foreign jurisprudence. Burge’s Com. on Col. and For. Laws. 
They were subsequently cited, with others besides, in the sec- 
ond edition of the Conflict of Laws, 483. Among them will be 
found the case of Leroy v. Crowninshield, 2 Mason, 151, so 
much relied upon by the counsel in this case. 

Neither the learned examination made in that case of the 
reasoning of jurists, nor the final conclusion of the judge, in 
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opposition to his own inclinations, escaped our attention. In- 
deed, he was here to review them, with those of us now in the 
court who had the happiness and benefit of being associated 
with him. He did so with the same sense of judicial obliga- 
tion for the maxim, Stare decisis et non quieta movere, which 
marked his official career. His language in the case in Mason 
fully illustrates it: —‘“* But I do not sit here to consider what 
in theory ought to be the true doctrines of the law, following 
them out upon principles of philosophy and juridical reasoning. 
My humbler and safer duty is to administer the law as I find it, 
and to follow in the path of authority, where it is clearly de- 
fined, even though that path may have been explored by guides 
in whose judgment the most implicit confidence might not 
have been originally reposed.”” 'Then follows this declaration : 
— ‘It does appear to me that the question now before the 
court has been settled, so far as it could be, by authorities 
which the court is bound to respect.” The error, if any has 
been committed, is too strongly engrafted into the law to be 
removed without the interposition of some superior authority. 
Then, in support of this declaration, he cites Huberus, Voet, 
Pothier, and Lord Kames, and adjudications from English and 
American courts, to show that, whatever may have been the 
differences of opinion among jurists, the uniform administration 
of the law has been, that the lex loci contractus expounds the 
obligations of contracts, and that statutes of limitation prescrib- 
ing a time after which a plaintiff shall not recover, unless he 
can bring himself within its exceptions, appertain ad tempus et 
modum actionis instituende and not ad valorem contractus. 
Williams v. Jones, 13 East, 439; Nash v. Tupper, 1 Caines, 
402; Ruggles v. Keeler, 3 Johns. 263; Pearsall v. Dwight, 2 
Mass. 84; Decouche v. Savetier, 3 Johns. Ch. 190, 218; Mc- 
Cluny v. Silliman, 3 Peters, 276; Hawkins v. Barney, 5 Peters, 
457: Bank of the United States v. Donnally, 8 Peters, 361; 
McElmoyle v. Cohen, 13 Peters, 312. 

There is nothing in Shelby v. Guy, 11 Wheaton, 361, in 
conflict with what this court decided in the four last-mentioned 
eases. Its action upon the point has been uniform and decisive. 
In cases before and since decided in England, it will be found 
there has been no fluctuation in the rule in the courts there. 
The rule is, that the statute of limitations of the country in 
which the suit is brought may be pleaded to bar a recovery 
upon a contract made out of its political jurisdiction, and that 
the limitation of the ler loci contractus cannot be. 2 Bingham, 
New Cases, 202, 211; Don v. Lippmann, 5 Clark & Fin. 1, 16, 
17. It has become, as we have already said, a fixed rule of the 
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jus gentium privatum, unalterable, in our opinion, either in 
England or in the States of the United States, except by legis- 
lative enactment. 

We will not enter at large into the learning and philosophy 
of the question. We remember the caution given by Lord 
Stair in the supplement to his Institutes (p. 852), about citing as 
authorities the works and publications of foreign jurists. It is 
appropriate to the occasion, having been written to correct a 
mistake of Lord Tenterden, to whom no praise could be given 
which would not be deserved by his equally distinguished con- 
temporary, Judge Story. Lord Stair says, — “ There is in Ab- 
bott’s Law of Shipping (5th edition, p. 365) a singular mis- 
take ; and, considering the justly eminent character of the 
learned author for extensive, sound, and practical knowledge 
of the English law, one which ought to operate as a lesson on 
this side of the T'weed, as well as on the other, to be a little 
cautious in citing the works and publications of foreign jurists, 
since, to comprehend their bearings, such a knowledge of the 
foreign law as is scarcely attainable is absolutely requisite. It 
is magnificent to array authorities, but somewhat humiliating 
to be detected in errors concerning them ;— yet how can er- 
rors be avoided in such a case, when every day’s experience 
warns us of the prodigious study necessary to the attainment 
of proficiency in our own law? My object in adverting to the 
mistake in the work referred to is, not to depreciate the author, 
for whom [ entertain unfeigned respect, but to show that, since 
even so justly distinguished a lawyer fails when he travels be- 
yond the limits of his own code, the attempt must be infinitely 
hazardous with others.” 

We will now venture to suggest the causes which misled the 
learned judge in Leroy v. Crowninshield into a conclusion, that, 
if the question before him had been entirely new, his inclina- 
tion would strongly lead him to declare, that where all reme- 
dies are barred or discharged by the ler loci contractus, and 
have operated upon the case, then the bar may be pleaded in a 
foreign tribunal, to repel any suit brought to enforce the debt. 

We remark, first, that only a few of the civilians who have 
written upon the point differ from the rule, that statutes of lim- 
itation relate to the remedy and not to the contract. If there is 
any case, either in our own or the English courts, in which the 
point is more discussed than it is in Leroy v. Crowninshield, 
we are not acquainted with it. In every case but one, either 
in England or in the United States, in which the point has 
since been made, that case has been mentioned, and it has car- 
ried some of our own judges to a result which Judge Story 
himself did not venture to support. 
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We do not find him pressing his argument in Leroy v. 
Crowninshield in the Conflict of Laws, in which it might have 
been appropriately done, if his doubts, for so he calls them, had 
not been removed. ‘Twenty years had then passed between 
them. Inall that time, when so much had been added to his 
learning, really great before, that by common consent he was 
estimated in jurisprudence par summis, we find him, in the 
Conflict of Laws, stating the law upon the point, in opposition 
to his former doubts, not in deference to authority alone, but 
from declared conviction. 

The point had been examined by him in Leroy v. Crownin- 
shield without any consideration of other admitted maxims of 
international jurisprudence, having a direct bearing upon the 
subject. Among others, that the obligation of every law is 
confined to the State in which it is established, that it can 
only attach upon those who are its subjects, and upon others 
who are within the territorial jurisdiction of the State; that 
debtors can only be sued in the courts of the jurisdiction where 
they are; that all courts must judge in respect to remedies 
from their own laws, except when conventionally, or from the 
decisions of courts, a comity has been established between 
States to enforce in the courts of each a particular law or prin- 
ciple. When there is no positive rule, affirming, denying, or 
restraining the operation of foreign laws, courts establish a 
comity for such as are not repugnant to the policy or in con- 
flict with the laws of the State from which they derive their 
organization. We are not aware, except as it has been brought 
to our notice by two cases cited in the argument of this cause, 
that it has ever been done, either to give or to take away rem- 
edies from suitors, when there is a law of the State where the 
suit is brought which regulates remedies. But for the founda- 
tion of comity, the manner of its exercise, and the extent to 
which courts can allowably carry it, we refer to the case of the 
Bank of Augusta v. Earle, 13 Peters, 519, 589; Conflict of 
Laws, Comity. 

From what has just been said, it must be seen, when it is 
claimed that statutes of limitation operate to extinguish a con- 
tract, and for that reason the statute of the State in which the 
contract was made may be pleaded in a foreign court, that it is 
a puint not standing alone, disconnected from other received 
maxims of international jurisprudence. And it may well be 
asked, before it is determined otherwise, whether contracts by 
force of the different statutes of limitation in States are not ex- 
ceptions from the general rule of the lex loct contractas. ‘There 
are such exceptions for dissolving and discharging contracts out 
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of the jurisdiction in which they were made. The limitations of 
remedies, and the forms and modes of suit, make such an ex- 
ception. Confl. of Laws, 271, and 524 to 527. We may then 
infer that the doubts expressed in Leroy v. Crowninshield 
would have been withheld, if the point had been considered in 
the connection we have mentioned. 

We have found, too, that several of the civilians who wrote 
upon the question did so without having kept in mind the dif- 
ference between the positive and negative prescription of the 
civil law. In doing so, some of them—not regarding the 
latter in its more extended signification as including all those 
bars or exceptions of Jaw or of fact which may be opposed to 
the prosecution of a claim, as well out of the jurisdiction in 
which a contract was made as in it—were led to the conclu- 
sion, that the prescription was a part of the contract, and not the 
denial of a remedy for its enforeement. It may be as well here 
to state the difference between the two prescriptions in the 
civil law. Positive, or the Roman usucaptio, is the acquisition 
of property, real or personal, immovable or movable, by the 
continued possession of the acquirer for such a time as is de- 
scribed by the law to be sufficient. Erskine’s Inst. 556. 
“ Adjectio dominiti per continuationem possessionis temporis 
legi definiti.” Dig. 3. 

Negative prescription is the loss or forfeiture of a right, by 
the proprietor’s neglecting to exercise or prosecute it during 
the whole period which the law hath declared to be sufficient 
to infer the loss of it. It includes the former, and applies also 
to all those demands which are the subject of personal actions. 
Erskine’s Inst. 560, and 3 Burge, 26. 

Most of the civilians, however, did not lose sight of the dif- 
ferences between these prescriptions, and if their reasons for 
doing so had been taken as a guide, instead of some expressions 
used by them, in respect to what may be presumed as to the 
extinction or payment of a claim, while the plea in bar is pend- 
ing, we do not think that any doubt would have been ex- 
pressed concerning the correctness of their other conclusion, 
that statutes of limitation in suits upon contracts only relate to 
the remedy. But that was not done, and, from some expres- 
sions of Pothier and Lord Kames, it was said, “If the statute 
of limitations does create, proprio vigore, a presumption of the 
extinction or payment of the debt, which all nations ought to 
regard, it is not easy to see why the presumption of such pay- 
ment, thus arising from the ler loci contractus, should not be as 
conclusive in every other place as in the place of the contract.” 
And that was said in Leroy v. Crowninshield, in opposition to 
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the declaration of both of those writers, that in any other place 
than that of the contract such a presumption could not be made 
to defeat a law providing for proceedings upon suits. Here, 
turning aside for an instant from our main purpose, we find the 
beginning or source of those constructions of the English stat- 
utes of limitation which almost made them useless for the ac- 
complishment of their end. Within a few years, the abuses of 
such constructions have been much corrected, and we are now, 
in the English and American courts, nearer to the legislative 
intent of such enactments. 

But neither Pothier nor Lord Kames meant to be under- 
stood, that the theory of statutes of limitation purported to af- 
ford positive presumptions of payment and extinction of con- 
tracts, according to the laws of the place where they are 
made. ‘The extract which was made from Pothier shows his 
meaning is, that, when the statute of limitations has been 
pleaded by a defendant, the presumption is in his favor that he 
has extinguished and discharged his contract, until the plaintiff 
overcomes it by proof that he is within one of those exceptions 
of the statute which takes it out of the time after which he 
cannot bring a suit to enforce judicially the obligation of the 
defendant. The extract from Lord Kames only shows what 
may be done in Scotland when a process has been brought for 
payment of an English debt, after the English prescription has 
taken place. The English statute cannot be pleaded in Scot- 
land in such a case, but, according to the law of that forum, it 
may be pleaded that the debt is presumed to have been paid. 
And it makes an issue, in which the plaintiff in the suit may 
show that such a presumption does not apply to his demand ; 
and that without any regard to the prescription of time in the 
English statute of limitation. It is upon this presumption of 
payment that the conclusion in Leroy v. Crowninshield was 
reached, and as it is now universally admitted that it is not a 
correct theory for the administration of statutes of limitation, 
Wwe may say it was in fact because that theory was assumed in 
that case that doubts in it were expressed, contrary to the judg- 
ment which was given, in submission to what was admitted to 
be the law of the case. What we have said may serve a good 
purpose. It is pertinent to the point raised by the pleading in 
the case before us, and in our judgment there is no error in 
the District Court’s having sustained the demurrer. 

Before concluding, we will remark that nothing has been 
said in this case at all in conflict with what was said by this 
court in Shelby v. Guy, 11 Wheaton, 361. The distinctions 
made by us here between statutes giving a right to property 
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from possession for a certain time, and such as only take away 
remedies for the recovery of property after a certain time has 
passed, confirm it. Inu Shelby v. Guy this court declared that, 
as by the laws of Virginia five years’ bond fide possession of a 
slave constitutes a good title upon which the possessor may re- 
cover in detinue, such a title may be set up by the vendee of 
such possessor in the courts of Tennessee as a defence to a 
suit brought by a third party in those courts. The same had 
been previously ruled in this court in Brent v. Chapman, 5 
Cranch, 358 ; and it is the rule in all cases where it is declared 
by statute that all rights to debts due more than a prescribed 
term of years shall be deemed extinguished, and that all titles 
to real and personal property not pressed within the prescribed 
time shall give ownership to an adverse possessor. Such a 
law, though one of limitation, goes directly to the extinguish- 
ment of the debt, claim; or right, and is not a bar to the reme- 
dy. Lincoln v. Battelle, 6 Wend. 475. Confl. of Laws, 582. 
In Lincoln v. Battelle, 6 Wend. 475, the same doctrine was 
held. It is stated in the Conflict of Laws, 582, to be a settled 
point. The courts of Louisiana act upon it. We could cite 
other instances in which it has been announced in American 
courts of the last resort. In the cases of De la Vega v. Vianna, 
1 Barn. & Adol. 284, and the British Linen Company v. Drum- 
mond, 10 Barn. & Cres. 903, it is said, that, if a French bill of 
exchange is sued in England, it must be sued on according to 
the laws of England, and there the English statute of limita- 
tions would form a bar to the demand if the bill had been due 
for more than six years. In the case of Don v. Lippmann, 5 
Clark & Fin. 1, it was admitted by the very learned counsel 
who argued that case for the defendants in error, that, though 
the law for expounding a contract was the law of the place 
in which it was made, the remedy for enforcing it must be the 
law of the place in which it is sued. In that case will be 
found, in the argument of Lord Brougham before the House of 
Lords, his declaration of the same doctrine, sustained by very 
cogent reasoning, drawn from what is the actual intent of the 
parties to a contract when it is made, and from the inconven- 
iences of pursuing a different course. In Beckford and others 
v. Wade, 17 Vesey, 87, Sir William Grant, acknowledging the 
rule, makes the distinction between statutes merely barring the 
legal remedy and such as prohibit a suit from being brought 
after a specified time. It was a case arising under the posses- 
sory law of Jamaica, which converts a possession for seven 
years under a deed, will, or other conveyance, into a positive 
absolute title, against all the world, — without exceptions in 
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favor of any one or any right, however a party may have been 
situated during that time, or whatever his previous right of 
property may have been. There is a statute of the same kind 
in Rhode Island. 2 R. I. Laws, 363, 364, ed. 1822. In Ten- 
nessee there is an act in some respects similar to the possessory 
law of Jamaica; it gives an indefeasible title in fee simple to 
lands of which a person has had possession for seven years, ex- 
cepting only from its operation infants, feme coverts, non com- 
potes mentis, persons imprisoned or beyond the limits of the 
United States and the Territories thereof, and the heirs of the 
excepted, provided they bring actions within three years after 
they have a right to sue. Act of November 16, 1817, ch. 28, 
$$ 1, 2. So in North Carolina, there is a provision in the act 
of 1715, ch. 17, $ 2, with the same exceptions as in the act of 
Tennessee, the latter being probably copied substantially from 
the former. ‘Thirty years’ possession in Louisiana prescribes 
land, though possessed without title and mala fide. 

We have mentioned those acts in our own States, only for 
the purpose of showing the difference between statutes giving 
title from possession, and such as only limit the bringing of 
suits. It not unfrequently happens in legislation, that such : sec- 
tions are found in statutes for the limitation of actions. It is 
in fact because they have been overlooked, that the distinction 
between them has not been recognized as much as it ought to 
have been in the discussion of the point, whether a certain time 
assigned by a statute, within which an action must be brought, 
is a part of the contract, or solely the remedy. ‘The rule in 
such a case is, that the obligations of the contract upon the 
parties to it, except in well-known cases, are to be expounded 
by the ler loci contractus. Suits brought to enforce contracts, 
either in the State where they were made, or in the courts of 
other States, are subject to the remedies of the forum in which 
the suit is, including that of statutes of limitation. 

Judgment affirmed. 








Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the Dis- 
trict of Alabama, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said District Court in this cause 
be, and the same is hereby, affirmed, with costs, and damages 
at the rate of six per centum per annum. 
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Joun Dor, ex pem. oF Catuarine Louisa Barsarte, ANN BILLuP 
Barpe, DanieL R. Brower anp Ann B. Brower, nis WIFE, 
Curtis Lewis anv IsaBeLLA Lewis, nis Wire, Joun T. Lackey 
AND Marcaret Lackey, nis Wire, Heirs anp Lecat Repre- 
SENTATIVES OF Ropert FARMER, DECEASED, v. Micuet D. Estava, 
AND OTHERS, TENANTS IN PossEsSION. 


There were two conflicting claims to land in that part of Louisiana west of the Per- 
dido River ; one founded upon a French grant in 1757, with possession continuing 
down to 1787; the other founded upon a Spanish grant in 1788, with possession 
continuing down to 1819. 

Both these claims were confirmed by Congress. 

In an ejectment suit, where the titles were in conflict, the State court instructed the 
jury, that the confirmations balanced each other, and they must look to other evi- 
dences of title in order to settle the rights of the parties. 

The judgment of the court being, ultimately, in favor of the party who claimed un- 
der the Spanish grant, this court will not, under the circumstances of the case, 
disturb that judgment. 

The fifth section of the act of Congress passed on the 8th of May, 1822, giving cer- 
tain powers to the registers and receivers of the land office, did not confer upon 
them the power of finally adjudicating titles to land. 


Tis case was brought up from the Supreme Court of Ala- 
bama, by a writ of error issued under the twenty-fifth section 
of the Judiciary Act. 

It was an ejectment brought, in April, 1838, in the Circuit 
Court for Mobile County and State of Alabama, by the heirs of 
Robert Farmer against Miguel D. Eslava, the Mayor and Al- 
dermen of the city of Mobile, and Joseph Clemens. Eslava 
afterwards obtained leave to sever in his plea, and thencefor- 
ward this suit was carried on against him alone. 

The action was brought to recover the following lot of 
ground in the city of Mobile, viz. :— 

“ Beginning at a post on the line of the claim of William 
McVoy, at the distance of twenty-four feet north of the north- 
east angle of Government Street and Emanuel Street; run- 
ning thence north sixty-nine degrees east (with the line of 
McVoy), eighty-nine feet seven inches, to a stake, the southeast 
angle of a brick cotton-shed, bearing north seventeen degrees 
west, distant forty-two feet one inch; thence north seventeen 
degrees forty minutes west, two hundred and twenty-four feet, 
to the south boundary of the bakehouse lot; thence with said 
south boundary, south seventy-five degrees fifteen minutes west, 
eighty-nine feet six inches, to the east boundary of Emanuel 
Street ; thence with said street, south seventeen degrees forty 
minutes east, two hundred and thirty-four feet, to the place of 
beginning ; containing twenty thousand four hundred and nine- 
ty-five superficial feet, with the appurtenances.” 

Instead of giving a chronological narrative of the events con- 
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nected with the titles of the. plaintiff and defendant, it will 
best place them before the reader to trace out each title sep- 
arately. 

In May, 1846, the cause came on for trial, when the parties 
exhibited the following deeds and papers in support of their 
respective claims. 

The title of the plaintiff was as follows: — 

1. A patent issued on the 19th of April, 1759, at New Or- 
leans, by Louis de Kerline, Chevalier of the royal and military 
Order of St. Louis, captain of a vessel of his Majesty, and Gov- 
ernor of the Province of Louisiana, and John Baptiste Claude 
Bobé de Cloreaux, Counsellor of the King in his Council, 
Commissary of the Marine, Ordinator in the said Province, to 
Mr. Grondel. The patent was for a piece of land near the 
place of the new quarters, at Mobile, called the direction front- 
ing the fort, consisting of about fourteen toises of front upon 
the esplanade, of the depth which remains of the establishment 
of the king’s bakehouse (boulangerie du roi). 

2. Mesne conveyances from Grondel to Robert Farmer. 

3. That Farmer was a major in the British army, and lived 
in Mobile ; and that when the Spaniards took possession under 
the treaty which followed upon the close of the war of the 
American Revolution, F'armer’s house was burned and his fam- 
ily moved away to some other residence. 

4. After the acquisition and reduction into possession of this 
country by the United States, Congress passed an act, upon the 
25th of April, 1812, appointing a commissioner to investigate 
the claims to land within it, whose report was to be laid before 
Congress. In January, 1814, the report of the commissioner, 
Mr. Crawford, was laid before Congress. 3 Am. State Papers, 
6, tit. “ Public Lands.” This claim appears in the report, but 
the abstracts show no evidence of inhabitation or cultivation, 
and the recommendation was, that those claims only should 
be confirmed in which this proof was made. 3 Am. State Pa- 
pers, 32. 

On the 3d of March, 1819, Congress passed an act confirm- 
ing certain claims, and organizing a board of commissioners, 
consisting of the register and receiver, to receive evidence of 
*‘all grants, orders of survey, &c., derived from the French, 
British, and Spanish governments”; and the commissioners 
were empowered “to inquire into the justice and validity of 
the claims,” and in every case to ascertain the facts relative to 
their inhabitation and cultivation, and the nature of the survey, 
if any, abstracts of which evidence were to be reported to the 
Secretary of the Treasury, to be by him laid before Congress. 
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In June, 1820, the claim was presented by Louis de Vobis- 
cey, who had married one of the daughters of Farmer, in the 
following manner. 








“'T’o the Register and Receiver of Public Moneys, acting as 
Commissioners of Land Claims at Jackson Court-House, 
Mississippi. 

“ Gentlemen, — You are hereby notified that the following 
claims of the heirs of Robert Farmer are now revived, and ad- 
ditional evidence offered in support thereof, to wit: a lot in the 
city of Mobile, situate opposite to Fort Charlotte, and running 
fourteen toises (eighty-four feet) front on Government Street, 
and running back to the public bakehouse (about three hun- 
dred feet), which said lot was granted by the French govern- 
ment, by patent bearing date 19th April, 1757, to Mr. Grondel, 
who, by deed bearing date 22d August, 1757, sold it to Ber- 
trand Guichandene, who, by deed of sale bearing date 18th 
March, 1759, sold it to Count Pascher, by whom, by deed, lost 
by time or accident, it was transferred to Robert Farmer, who, 
according to the evidence hereto annexed, inhabited the same 
upwards of twenty years, and which is now in my possession 
in right of the heirs of said Farmer. A translation of the pa- 
tent is recorded in book C, page 1842, in the books of the 
former commissioner, but no conveyances under said patent. 
Therefore, I respectfully request that the said papers herewith 
filed may be recorded in the order in which they are now pre- 
sented. 

“ Louis G. pe Vosiscey.”’ 


At the same time, the depositions of Mrs. Bennett and John 
Baptiste Trainer were filed, showing that Farmer lived on the 
lot for twenty years; that, on the taking of the town by the 
Spaniards, the house was burned, and the family moved away. 

Upon this evidence, the commissioners made the following 
report. 


“ Register of Evidence collected in Relation to Lots in the 
Town of Mobile. 


“No. 27. By whom claimed, Heirs of Robert Farmer. 
Original claimant, Grondel. Nature of claim, and from what 
authority derived, French patent. Date of claim, 19th April, 
1757. Quantity front, in feet, ; 84 deep; area in feet, 
Where situated, Goverument Street. By whom issued, 
French government. Cultivation and inhabitation: A house 
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built, in which R. Farmer lived for twenty years, and until the 
Spaniards took possession of the country. 
“ Land Office, Jackson Court-House, July 11th, 1820. 
“ W. Barron, Reg. 
Wm. Barnett, Ree’r. 
“ Attest : Joun Extuiorr, Clerk.” 





On the 8th of May, 1822, Congress passed an act, entitled 
* An act confirming claims to lots in the town of Mobile, and 
to land in the former Province of West Florida, which claims 
have been reported favorably on by the commissioners appoint- 
ed by the United States.” Under this act the following pro- 
ceedings were had by the commissioners, William Crawford, 
and W. Barton, and William Barnett, register and receiver. 


“Transcript from the Register of Certificates -granted for 
Claims to Lots in the Town of Mobile, in the District of 
Jackson Court-House, Mississippi, contained in Report No. 
7 of the Register and Receiver on the Town Lots, and con- 
firmed by virtue of the Act of Congress passed 8th of May, 
1822, entitled ‘ An act confirming Claims to Lots in the 
Town of Mobile,’ &c. 


“ Number of certificate, 15. Number of claim, 27. Number 
of report, 7. Present claimants, Heirs of Robert Farmer. Orig- 
inal claimant, Grondel. Nature of claim, French patent. 
Quantity conferred, front , 84 deep, area Where 
situated, Government Street, Town of Mobile. 

“ Register’s Department, Land Office, Jackson Court-House, 
Mississippi, January Ist, 1823. 








“ W. Barton, Agent. 


“ Register of Locations issued for confirmed Claims to Lots in 
the City of Mobile. 


“ Date of warrant, 15th November, 1827. Number of war- 
rant, 401. Number of certificate, 15. Number of claim, 27. 
Number of report, 17. Quantity, Claimant, Heirs of 
Farmer. Where situated, In Mobile. By whom located, 
In what manner located, In conformity to the extract of 
title attached, say 14 toises front, running to the lot of the 
bakehouse, formerly known to be the king’s bakehouse.” 











5. The plaintiff’s next evidence in the chain of title was a 
patent or quitclaim from the United States, which was as fol- 
lows : — 
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“The United States of America, to all to whom these presents 
shall come, greeting : 

‘“‘ Whereas there has been deposited in the General Land Of- 
fice a certificate (No. 15) of the register and receiver of the 
land office at St. Stephen’s, with a plat of survey of the lot of 
land therein mentioned, under the provisions of the act of Con- 
gress approved on the 8th day of May, 1822, entitled ‘ An act 
confirming claims to lots in the town of Mobile, and to land in 
the former Province of West Florida, which claims have been 
reported favorably on by the commissioners appointed by the 
United States,’ as the claim of the heirs of Robert Farmer, in 
right of Philip Gonjon de Grondel, numbered twenty-seven, in 
abstract numbered seven of the register and receiver, and as 
being bounded and described as follows, to wit: Beginning at 
a post on the line of the claim of William McVoy, at the dis- 
tance of twenty-four feet north of the northeast angle of Gov- 
ernment Street and Emanuel Street ; runuing thence north sixty- 
nine degrees east (with the line of McVoy), eighty-nine feet 
seven inches, to a stake, the southeast angle of a brick cotton- 
shed, bearing north seventeen degrees west, distant forty-two 
feet one inch; thence north seventeen degrees forty minutes 
west, two hundred and twenty-four feet, to the south boundary 
of the bakehouse lot; thence with said south boundary, south 
seventy-five degrees fifteen minutes west, eighty-nine feet six 
inches, to the east boundary of Emanuel Street ; thence with 
said street, south seventeen degrees forty minutes east, two hun- 
dred and thirty-four feet, to the place of beginning ; containing 
twenty-thousand four hundred and ninety-five superficial feet, 
English measure, and being a lot in the city of Mobile, in the 
State of Alabama, in township four south, of range one west, 
in the district of lands subject to sale at St. Stephen’s, Ala- 
bama: Now, know ye, that the United States of America, in 
consideration of the premises, and in conformity with the said 
act of Congress, have remised, released, and for ever quit- 
claimed, and by these presents do remise, release, and for ever 
quitclaim, unto the said heirs of Robert Farmer, and to their 
heirs, the said land above described, subject to any just claim or 
claims to all and every part thereof, of all and every person or 
persons, bodies politic or corporate, derived from the United 
States, or from either the British, French, or Spanish author- 
ities: To have and to hold the same, together with all the 
rights, privileges, immunities, and appurtenances of whatsoever 
nature thereunto belonging, subject to any such just claim or 
claims as aforesaid, unto them, the said heirs of Robert Farmer, 
and to their heirs and assigns for ever, so that neither the 
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United States, [nJor any other person claiming under them, 
except as is provided in said act and the reservation aforesaid, 
may or can set up any right or title thereto. 

“In testimony whereof, I, Martin Van Buren, President of 
the United States of America, have caused these letters to be 
made patent, aud the seal of the General Land Office to be 
hereunto affixed. 

“Given under my hand, at the city of Washington, the 14th 
day of November, iu the year of our Lord 1837, and of the in- 
dependence of the United States the sixty-second. 

“ Martin Van Buren, 
by A. Van Buren, Secretary. 
“ By the President : Joseru S. Witson, 
Acting Recorder of Gen. Land Office, ad. in.” 


6. The last evidence in the chain of the plaintiffs title was 


proof that the lessors of the plaintiff were the heirs of R. 
Farmer. 


Defendant's Title. 


The defendant then offered in evidence the following, 
viz. :— 


1. “ To his Excellency Stephen Meiro, Colonel of the Royal 
Armies, Political and Military Governor of the City of New 
Orleans and Province of Louisiana, &c. 

“ Elizabeth Fonnerette, an inhabitant within the jurisdiction 
of Mobile, with due respect prays your Excellency, and says, 
that there is in this town a lot of ground, containing ten toises 
in breadth by twenty-six toises in length, situate on Govern- 
ment Street, opposite the house and lot of Anthony Narbonne, 
formerly belonging to Mr. Farmer, which lot has not until the 
present time been claimed by the proprietor or by any agent in 
his behalf. In consideration of all which, your petitioner hum- 
bly hopes, from the goodness of your Excellency, that you will 
be pleased to grant her the lot above described, and to order 
the necessary titles to be issued from the secretary’s office of 
this government; wherefore your petitioner entreats your Ex- 
celleucy may be pleased to grant the lot prayed for, and, in so 
doing, your petitioner shall record many thanks. Mobile, 15th 
February, 1788. 


(Signed, ) EvizaBetH FONNERETTE. 


“T, Viginti Folch, captain of the regiment of Louisiana in- 
fantry, political and military commandant of the town of Mo- 
bile and its district, &c., do hereby certify that, from the in- 
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formation which I have received from various inhabitants of 
this place, it appears that the facts stated by the petitioner are 
correct and true. Mobile, March Ist, 1788. 

“The commandant of Mobile will put the petitioner in pos- 
session of the lot of ground for which she solicits a grant, at 
the spot described in the preceding memorial, provided the 
same is vacant, and without causing injury to a third person. 
Let the proceedings of the survey be made out in connection 
herewith by the surveyor of the Province, to be transmitted to 
me, in order to provide the petitioner with the corresponding 
title in form. 

(Signed, ) SrerHen Metro. [seau.]” 





2. A deed from Elizabeth Fonnerette to Fontanella, in 1798. 

3. A deed from Fontanella to Orsono, in 1801. 

4. A deed from Orsono to Eslava, in 1802. 

The plaintiff objected to Nos. 1, 2, and 3, that they had 
never been presented to the board of commissioners, and that 
they therefore could not be read in evidence ; which objection 
was overruled, and the plaintiff excepted. 

The plaintiff also objected to Nos. 1, 2, and 3, because they 
were mere copies from the book of Spanish records, and the 
originals not even accounted for. 

‘To No. 4 the plaintiff objected, because the paper offered 
was a mere certified copy from the land office, and did not pur- 
port to convey any title to the premises; which objection was 
overruled, and the said papers, Nos. 1, 2, 3, and 4, were read, 
and the plaintiff excepted. ‘The conveyance signed by Orsono 
was produced. 

5. It has been already mentioned, that, on the 25th of April, 
1812, Congress passed an act appointing a commissioner to in- 
vestigute and report upon such claims. ‘The next step in the 
defendant’s title was the following evidence of the presentation 
of the defendaut’s title before the commissioner in 1814. 


“'T’> the Commissioner of Land Claims east of Pearl River. 


“ Sir, — Please take notice, I claim a lot and house by vir- 
tue of a bill of sale to me by Joaquin de Orsono, captain of 
the Louisiana regiment of infantry, civil and military com- 
mandant of Mobile, dated the 20th June, 1802. 

* Kennepy & Osporn, 
Attorneys and Agents for Don Miguel E'slava. 
“ Louisiana, East of Pearl River, May 24th, 1814. 


“ Know all men by these presents, that I, Don Joaquin de 
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Orsono, captain of the regiment of infantry of Louisiana, com- 
mandant civil and military of this town of Mobile, declare to 
have sold to Don Miguel Eslava the house pertaining to me, 
wherein I dwell, upon the lot of ground that I bought of Don 
Francis Fontanella, and built at my own expense; the which 
I concede to him, free from all encumbrance, for the sum of 
two thousand dollars, which I have received down, to my full 
satisfaction ; in virtue of which I yield the right of action and 
ownership that to the said house I had and held, and cede and 
transfer the whole to the purchaser, who his right shall have, 
that as his own he may sell or transfer it at his pleasure, with- 
out any person opposing his determination; and that it may 
thus be evident at all times, and for the time being, I make 
him another sale of the same tract, and sign the present for his 
security, in the afore town of Mobile, the 30th day of the 
month of June, 1802. 
By duplicate, JOAQUIN DE Orsono. 
“ Test: 
Tuomas Price, 
Cayetano Perez.” 


The commissioner, Mr. Crawford, made the following report 
upon this claim. 


“ Report No. 11. 


“‘ Register of claims to land in the district east of Pearl River, 
in Louisiana, founded on private conveyances which have 
passed through the office of the commandant, but founded, as 
the claimant supposes, on grants lost by time or accident. No. 
79. By whom claimed, Miguel Eslava. Original claimant, 
Joaquin de Orsono. Quantity claimed in feet unknown. 
Where situated, Mobile. Cultivation and inhabitation, 1800 
to 1814. Remarks: Most of those claims of Eslava were pur- 
chased at public auction. 


* Wituiam Crawrorp, Commissioner. 


“Remarks. Though the original grants upon which the 
preceding claims are founded have been lost, yet it is conceived 
that the claims to such lots as were inhabited and cultivated 
under the Spanish government, or such as were built upon by 
permission of the Spanish authorities, ought to be confirmed. 

* Wittiam Crawrorp, Commissioner.” 


It has been previously stated, that on the 3d of March, 1819, 
Congress passed an act organizing a board of commissioners, 
consisting of the register and receiver, to receive evidence of 
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grants, and to report to Congress. Under this act the following 
proceedings took place. 
6. A survey, under the following order : — 


“ Register of Locations issued for Confirmed Claims to Lots in 
the City of Mobile. 


Date of warrant, 10th November, 1827. Number of war- 
rant, 413. Number of certificate, 74. Number of claim, 79. 
Number of report, 11. Quantity claimed, Claimant, 
Miguel Eslava. Where located, Mobile. By whom located, 
In what manner located, 7,200 square feet, including 
the original buildings. 








* Surveyor’s Office, 
Land District east of the Island of New Orleans. 


“In conformity with a certificate, No. 4, warrant No. 235, 
claim No. 79, report No. 11, from the board of commissioners 
at Jackson Court-House, I have surveyed for Don Miguel Es- 
lava a lot of ground within the city of Mobile, in township No. 
4, range No. 1, west of the basis meridian, bounded as fol- 
lows :— Beginning at the northwest angle of Government and 
St. Manuel Streets, and extending northward, on St. Manuel 
Street, two hundred and twenty-six feet, and eastward, on 
Government Street, one hundred and twelve feet. The copy 
of the conveyance attached to the warrant calls for one hundred 
and fourteen feet front on Government Street, but it could not 
be found without interfering with Joyce’s Duplantines lot, con- 
taining 25,312 superficial feet, of Parisian measure, and having 
such shape, form, and marks as are represented in the above 
description. 

“The 29th day of October, 1823. 

‘‘ Srtas Dinsmore, 
Principal Deputy Surveyor.” 


This survey was objected to as evidence, as no warrant or 
order of survey was shown, nor any confirmation authorizing 
the same ; which objection was overruled, and the plaintiff ex- 
cepted. 

7. The defendant then offered the following patent certifi- 
cate : — 


“ Land Office, Jackson Court-House, 
3d September, 1824. 
“In pursuance of an act of Congress passed on the 8th day 


of May, 1822, entitled ‘ An act confirming claims to lots in the 
town of Mobile,’ &c., we hereby certify, that the claim of 
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Miguel Eslava, original claimant Joaquin de Orsono, No. 79, in 
the report of the commissioners, No. 11, has been confirmed 
under the said act, and that, on the 29th day of October, 1823, 
the said claim was regularly surveyed, containing 25,312 super- 
ficial feet, of Parisian measure, and designated as a lot of ground 
within the city of Mobile, in township No. 4, range No. 1, west 
of the basis meridian, bounded and described as per plat, here- 
with authenticated by Silas Dinsmore, principal deputy sur- 
veyor for the said district. 

‘Now, therefore, be it known, that on the presentation of 
this certificate to the commissioner of the General Land Office, 
the said Miguel Eslava shall be entitled to receive a patent for 
the above-described lot. 

“Wm. Howze, Register. 
G. B. Damerou, Receiver.” 


The defendant then proved that the signatures to the pat- 
ent certificate and the certificate of survey were genuine, 
and that the officers were at the date thereof such as they pur- 
port. This the plaintiff objected to, because not sufficiently 
authenticated, and for the reasons stated in the objections to 
the survey. The defendant then offered a report from the land 
office favorable to his claim, marked No. 7. The claim is found 
in American State Papers, Vol. IIL. 

The defendant also read the act of Congress of 1822, con- 
firming this claim, and also the act of 1819. 

The defendant offered evidence going to prove that Fonta- 
nella was in possession of the premises, or a portion of them, in 
1801 or 1802; that Orsono afterwards had possession, and built 
a house thereon; and that, after the date of the bill of sale 
to Eslava, he (Eslava) exercised acts of ownership over it in 
making repairs, receiving rent, &c. 

That Eslava, on his purchase, obtained the possession, and 
held it till Vobiscey entered, in 1819; that he rented it out to 
divers persons ; that Vobiscey entered while it was rented by 
Eslava to a tenant named Ward. 

In reply to this, the plaintiff offered evidence to show that 
one De Vobiscey, who had married one of the heirs of Farmer, 
in the year 1818 or 1819, took possession peaceably of the said 
premises, claiming to enter in the assertion of said Farmer’s 
title; and that from that time to the present the said claim 
has been before the courts of Alabama, as will be seen in the 
reports of the cases in 2 Stewart, 115, and 3 Stewart & Porter, 
and 7 Alabama Reports. 

The defendant then, to rebut this possession, produced to 
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the court certified copies of the proceedings against De Vobiscey, 
marked 8, to show their character, and that De Vobiscey was 
turned out of possession. 

8. 'The defendant then referred to the original Spanish docu- 
meut set forth under the fifth head of his defence. It was the 
document signed by Orsono, and in the connection was the proof 
that Fontanella had been in possession, and had inclosed the 
lot ; that he had sold it to Orsono, who built a house upon the 
lot; that Eslava, the father of defendant, had been in the re- 
ceipt of rent, during the Spanish times, from about the time the 
deed bears date ; that he had claimed, and the property had 
been esteemed as his; that the government of the United States 
had paid rent to him, for the use made of it by General Wil- 
kiuson after the change of flag ; that he rented it to other per- 
sons, and the property was in his possession until he was inter- 
rupted by De Vobiscey in 1819; that in the latter part of 1819 
De Vobiscey entered, and Eslava brought a writ of forcible en- 
try, and recovered possession and retained it till 1821, when the 
judgment was revoked and a writ of restitution awarded ; that 
afterwards another writ of forcible entry was brought by Eslava 
against De Vobiscey, and in 1822 a recovery was had and pos- 
session recovered ; that this possession was retained till the 
year 1826, when this judgment was revoked, and a writ of res- 
titution awarded ; and Hallett, claiming to hold De Vobiscey’s 
title, entered, and the proceedings in an action to try titles on 
the same day were commenced, and a recovery had, with dam- 
ages; and a writ of restitution was executed under the judg- 
ment of the Supreme Court, referred to in the reports of that 
case. 

The documents five and six were offered together, and the 
genuineness of the siguatures was proved, and the fact that 
the officers held the appointments specified at the time they 
bear date. 

The report of this claim, and the confirmation of the govern- 
ment, was also read to the jury. The evidence shows that the 
heirs of Robert Farmer left this country ; and that, during the 
Spanish times, and until the return of De Vobiscey, none were 
known or heard of in the Province of West Florida as claimants 
of this lot. 

It was in evidence that Orsono, at the time of the deed to 
him, and from him to Eslava, was the Spanish commandant at 
Mobile. 

Before the jury retired from the bar to consider of their ver- 
dict, the court charged them as follows: — That, in considering 
this case, they were not to regard the title from the United 
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States to either party, as both were confirmed equally, and the 
confirmations balanced each other, and, to decide the contro- 
versy, the jury must look to the other evidences of title. ‘The 
court further instructed the jury, that, if they believed the de- 
fendant, Eslava, and those under whom he claimed, had been 
in possession more than twenty years before the suit was 
brought under claim of title, it would be sufficient for his de- 
fence ; and that the conveyances produced would be suificient 
to connect the different possessions together. ‘The court fur- 
ther instructed the jury, that, the conveyance to Mrs. Fonnerette 
being shown, if no adverse or other possession appeared, and no 
reason to the contrary was shown in evidence, and the pos- 
session was found in her vendee, they would be authorized to 
presuiue, if they thought proper, that she was in possession 
under the concession. 

The court further charged, that, if they believed that the 
plaintiff had been out of possession since the death of Farmer, 
and until the year 1819, though De Vobiscey had then entered, 
yet, if he was dispossessed by Eslava by recovering at law 
with damages, having been out of possession such length of 
time, his entry was that of a trespasser, and his possession 
would not prevent the statute of limitations from continuing 
to run on account of Eslava, he having been restored by com- 
petent tribunals. 

Before the jury retired to consult on their verdict, the coun- 
sel for the plaintiff requested the court to charge the jury as 
follows : — 

That in this State the jury would not be authorized to pre- 
sume a grant in favor of a direct adverse possession short of 
thirty years. 

That the title of defendant, before confirmation, was a mere 
equity, and this is not of that character, of color of title, which 
would support an adverse possession. 

That, in order to sustain the defence under the statute of 
limitations, there must be twenty years’ actual, uninterrupted, 
adverse possession, aud this possession must be clearly defined ; 
which the court charged, but added, that the jury might infer 
the possession, if they pleased, from the transmission of title 
from Fonuerette to Fontanella, and from Fontanella to Orsono, 
and to this defendant. 

That the proper concession to Mrs. Fonnerette, her deed to 
Fontauella, and his deed to Orsono, cannot be received by the 
jury as evidence of title, so as to connect the defendant’s title 
under his confirmation with them, nor can they look to them 
as evidence of sales, nor as proof of the consideration, nor as 
proof of the boundaries claimed. 
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That if the jury find that De Vobiscey entered upon the 
premises in 1818 or 1819, with intent to claim, and did claim, 
in right of his wife, as one of the heirs of Farmer, and held 
possession under said title during those portions of time he was 
successful in litigation, this interrupted the possession; and 
in order to sustain a title under the statute there must be proof 
of a clear adverse possession of twenty years prior to the time 
of the interruption; which the court refused, and the court 
charged that De Vobiscey was a trespasser. 

That neither under the claim of Mrs. Fonnerette, nor under 
the act of Congress, can the defendant claim more than sixty 
feet front, and that the survey produced by the defendant can- 
not control this. 

That if defendant has put in a plea for eighty-four feet, and 
shows title for but sixty feet, without designating the precise 
location of the sixty, the plaintiff must recover. That the 
paper title produced by the plaintiff is better than the paper 
title of the defendant. 

That the act of 1822, confirming defendant’s title, relates 
only to the title as presented to the commissioners, to wit, the 
deed from Orsono in 1802, while the same act confirms the 
title of plaintiff, which relates back to the patent of 1757. 

That the legal construction of the bill of sale from Orsono to 
Eslava gives to Eslava no right to the land in controversy. 

That if the defendant claims under the title of Mrs. Fon- 
nerette, he cannot acquire by the statute of limitations more 
than the title calls for, which is sixty feet front. 

To all of which charges and refusals to charge by the court, 
the plaintiff by his counsel excepts, and prays that his bill of 
exceptions may be signed and sealed by the court, which is 
done accordingly in term time. 

The jury, under these instructions, found a verdict for the 
defendant, and the case was carried to the Supreme Court of 
Alabama. Before it came on for trial, the record was amended 
as follows. 


“ In Ejectment. 
“ Joun Dor, ex dem. of Farmer’s Heirs, v. M. D. Esuava. 


“J, Augustus Brooks, clerk of the Circuit Court for the 
county and State aforesaid, do hereby certify, that it is stated 
in the original bill of exceptions in this case, that every charge 
requested by the plaintiff’s counsel of the court therein set 
forth was refused, which statement ought to appear in the 
transcript of the record, as it is a part of the record, but was 
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omitted through mistake to be inserted in the transcript made 
out in the case and sent to the Supreme Court. 

“In testimony whereof, I have hereunto set my hand and 
affixed the seal of said court, this 30th May, in the year 1846. 
[sEAL. | ‘A. Brooks, Clerk. 


“This record is amended by consent in this: — That it is 
agreed there is an omission in the bill of exceptions to state that 
the charges asked for (and appearing in this record) by the 
plaintiff below were refused by the court, and excepted to by 
the plaintiff. 

“ Tuscaloosa, 4th June, 1846. 

“ Greorce N. Stewart, 
Attorney for Def’t in Error.” 


In April, 1847, the cause came on for argument, when the 
Supreme Court of Alabama affirmed the judgment of the court 
below. The plaintiff sued out a writ of error, and brought the 
case up to this court. 


It was argued by Mr. Phillips and Mr. Core, for the plain- 
tiff in error, and Mr. Campbell, for the defendant in error. 


Mr. Phillips, for the plaintiff in error, made the following 
points. 

The Supreme Court of Alabama has declared that the plain- 
tiffs chain ‘of title “‘ gives no legal right to the premises, and 
that the lessor is not entitled to recover, although no oppos- 
ing evidence had been offered by defendant.” 11 Ala. Rep. 
1049. 

This extraordinary conclusion is predicated upon the position 
that the title of Farmer was forfeited by the conquest, as well 
as by the stipulation of the fifth section of the treaty between 
Great Britain and Spain. 

That the estate of individuals is not the subject of forfeiture 
by act of conquest, is a well-established principle in the law of 
nations, and one repeatedly recognized by this court. Vat- 
tel’s Law of Nations, 388 ; Wheaton’ s Law of Nations, 63; 8 
Wheat. 589 ; 7 Pet. 86; 10 ib. 326; 12 ib. 412. 

Nor does the fifth section of the treaty work this consequence. 
If, by the law of nations, Farmer’s possession would have been 
secure, would the British government have introduced a treaty 
stipulation narrowing the right of their own subjects ? 

‘“‘ Her Catholic Majesty agrees that the British inhabitants or 
subjects may retire in full security and liberty when they shall 
think proper, and may sell their estates, and remove all their 
effects, as well as their persons, without being restrained in 
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their emigration, under any pretence whatever, except on ac- 
count of debts or criminal prosecutions; the term limited for 
this emigration being fixed to the space of eighteen months,” 
&c. But if from the value of their possessions they should not 
be able to dispose of them, a longer time to be granted, &c. 
Land Laws, 977. 

The just construction of this section would seem to be, to 
stipulate for emigration and removal of property, and that it is 
introduced out of abundant caution. But if the party did not 
choose to emigrate, was there to be a forfeiture of his property 
upon the expiration of the eighteen months? Or suppose he 
emigrated within that period, but did not sell, did the lapse of 
time deprive him of the right todo so? The treaty nowhere 
expressly declares a forfeiture, and to imply it in opposition to 
the principles of the laws of nations could only be justified by 
imperious necessity. 

Whatever may be the power of the sovereign to regulate the 
ownership of real estate, and to confine it to citizens alone, it 
would seem that some special action of the Spanish govern- 
ment was necessary, and that. neither the conquest nor the 
treaty, proprio vigore, worked a forfeiture of this estate. 

But supposing they did, was it not competent for Spain to 
have relinquished this forfeiture, and may not this government, 
the successor of Spain, do the same thing? 'The admission 
of the premises of the decision does not at all justify its con- 
clusion, ‘that the lessor had no right to recover, although no 
opposing evidence had been offered by defendant.” 

3ut it may be said that the act of Congress and the patent 
which affirm the plaintiff’s title expressly reserve the rightful 
claims of all other persons, and that the defendant’s title is 
within that reservation, and consequently stands unaffected by 
them. 

In 1788, Elizabeth Fonnerette applied to the Spanish Com- 
mandant Meiro for the lot belonging to Farmer, “ which has 
not until the present time been claimed by the proprietor or by 
any agent in his behalf”; upon which an order issued to put 
the petitioner into possession provided the lot was “ vacant, 
and it caused no injury to any one,” and with the further di- 
rection, that ‘a survey should be made by the surveyor of the 
Province, to be transmitted to me in order to provide the pe- 
titioner with the corresponding title in form.” 

This was the whole transaction under the Spanish govern- 
ment. ‘There is no evidence to show that the party was ever 
put into possession by the officer to whom the order was di- 
rected, nor that she had ever obtained the possession in any 
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other manner ; — no proof, therefore, that the inquiry was ever 
made that the lot was “ vacant,’ and that the concession would 
not operate an “injury” to some other person, nor was there 
ever any “survey” upon which the titles were to be predicated. 

It may be remarked, also, that, although this application was 
made but a few years after the treaty, the lot of Farmer is not 
spoken of as forfeited, but as unclaimed. The concession to 
Mrs. Fonnerette gave her no legal title. This is shown, — 

1st. By the terms of the concession itself. 

2d. By the eighteenth section of the Regulations of Morales, 
which declares, “‘ that no one of those who have obtained the 
first decree by which the surveyor is ordered to measure it, and 
by virtue of which they have been put in possession, can be 
regarded as owners of the land until their real titles are deliv- 
ered, completed with all the formalities before recited.”” Land 
Laws, 984. 

3d. By the repeated adjudications of this court, commencing 
with the case of De Ja Croix v. Chamberlain, in 12 Wheaton, 
that such claims did not sever the land from the public domain, 
and that upon the change of government a political obligation 
alone existed, which the court could not enforce. 

The claim of Eslava, however, was not presented to the 
board as founded upon this concession, but upon a bill of sale 
from Orsono in 1802; and this was the only paper filed in the 
land office. \The report of the commissioners shows Orsono to 
be the original claimant, Eslava the present claimant, and states 
the quantity claimed as unknown. 

It is contended by defendant, that the act of 1822 confirmed 
this claim, and upon the trial a survey was introduced, made 
by a deputy surveyor of the United States, to show its extent. 
This evidence was objected to, because by the acts of Congress 
the register and receiver were to direct the manner in which 
the locations were to be made, and the rong 4 was made with- 
out their authority. The survey contained 25,312 superficial 
feet, while the act of Congress under which the claim is set up 
expressly provides that, where the quantity claimed is not ascer- 
tained, it shall be fer 7,200 square feet, or 60 by 120. This 
survey, then, was not only made without due warrant, but in 
face of the act, and has never been recognized by this govern- 
ment. ,The survey should, therefore, have been rejected by 
the court. 

The defendant also offered in evidence the concession and 
certain mesne conveyances to Orsono. The original petition 
upon which the concession is founded is for a lot ten toises 
(60 feet) in front; but the conveyances all differ as to the di- 
mensions. 
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The question now is, What standing has this claim acquired 
from the action of this government ? 

As it has been shown that the defendant had only an equity 
‘upon the political department, he must be content to take his 
title with the conditions and under the restrictions which that 
department has imposed. 

The plaintiff having shown a perfect title from the govern- 
ment, the defendant was not at liberty to use in evidence 
against that title the concession, or the mesne conveyances to 
Orsono, as they had never been presented to the board of com- 
missioners. 

The act declares they shall never be “ considered or admit- 
ted as evidence in any court of the United States against any 
grant which may hereafter be derived from the United States.” 
Land Laws, 607; Henderson v. Poindexter, 12 Wheat. 543 ; 
De la Croix v. Chamberlain, 12 Wheat. 599; Strother v. Lucas, 
12 Peters, 448; Barry v. Gamble, 3 How. 32. 

These words are too emphatic and too general to justify the 
distinction which was taken; for, whether the deeds were in- 
troduced as constituting of themselves title, or for the purpose 
of uniting them to some other matter to this end, they equally 
fall within the words of the statute and the mischief it was in- 
tended to guard against. 

But supposing all these documents properly before the court, 
it is still imsisted the defendant is without a legal title. 

The act of 1822 does not purport a conveyance of title. 
While its first section in reference to complete grants recognizes 
them as valid, its other sections, which affect the defendant’s 
claim, look to future action, — ‘ they shall be confirmed.” The 
final title is reserved to the government until the patent issues. 
The scope of its provisions, providing for locations by its own 
tribunals, which are also empowered to decide in cases of con- 
flict, is utterly inconsistent with the idea that the act itself sev- 
ered the connection of the government. 

While, therefore, it is not denied that a complete title to 
lands may be vested by act of Congress, it is insisted that, un- 
der the act of 1822, the title of the government is not divested 
until the issuing of the patent. Bagnell v. Broderick, 13 Pet. 
436; Wilcox v. Jackson, 13 Pet. 498; Boatner v. Ventriss, 4 
Cond. L. R. 653. 

Stating the case, therefore, most favorably for defendant, 
it shows that Farmer and Eslava both held claims to the lot in 
controversy derived from former governments ; but these claims 
gave no title. They have both urged their suits before the 
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new forum, and Farmer’s title has been perfected, while Es- 
lava’s remains incomplete. 

From 1822 to 1837, when the patent issued which divested 
the government of its title, there was a special tribunal organ- 
ized by the act of Congress for the adjudication of this conflict. 
The defendant has appealed to that tribunal and been defeated, 
or he has abstained for fifteen years from prosecuting his suit 
where by law he was directed to do it. The record does not 
authorize us to say upon which horn he is suspended, but his 
dilemma is the same in either event. 

That this court has jurisdiction of this cause under the twen- 
ty-fifth section of the Judiciary Act, reference is made to Mat- 
thews v. Zane, 4 Cranch, 382; Ross v. Barland, 1 Pet. 662; 
Pollard’s Heirs v. Kibbe, 14 Pet. 354. 


Mr. Campbell, for the defendant in error, contended, — 

1. That these two claims fell within different sections of 
the confirmatory act of 1822; that of Farmer being provided 
for in the fourth section, which merely conferred donations, 
whilst that of Eslava was comprehended within the third sec- 
tion, which recognized preéxisting rights; and that claims 
founded upon donations must give way to rights already estab- 
lished. 

2. (After showing that the Supreme Court of Alabama con- 
sidered that both parties were protected by the act of Congress, 
and that, in order to decide between them, the antecedent con- 
ditions of the title had necessarily to be considered, Mr. Camp- 
bell proceeded,) In this posture of the case, the Supreme Court 
were led to the inquiries, first, whether the title of the lessors 
of the plaintiff was not forfeited before the action of Congress 
upon it; and secondly, whether the possession of the defendant 
had not perfected his title under the Spanish laws of prescrip- 
tion and the Alabama act of limitation. 

We contend that the settlement of the contest between these 
parties is within the competency of the local tribunals, and that 
a writ of error does not lie to the Supreme Court of the United 
States upon their judgments. A solution of this question must 
be found in the twenty-fifth section of the Judiciary Act, and 
the interpretation given to it by the Supreme Court of the 
United States. 

The title of the lessors of the plaintiff rests upon the authori- 
ty of no clause in the Constitution, nor is it protected by any 
treaty. The title was forfeited by the laws of Spain, when it 
had unquestioned sovereignty over the country, and was not 
restored by the act of cession of Spain to the French govern- 
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ment, nor by any act of the French government. The title of 
the defendant was valid and operative at the date of the ces- 
sion to the United States, and is within its protection. 

The title of the plaintiff is not held under a statute of the 
United States. The United States, in the act of 8th May, 1822, 
disavow in favor of the defendant all title to the lot, and if the 
plaintiff is to be held as comprehended within the third section 
of the same act, this disavowal operates in favor of the plaintiff. 
The question, then, is controlled by the decision of this court in 
9 Peters, 224. The court there says, — “ The controversy in the 
State court was between two titles; the one originating under 
the French, the other under the Spanish government. It is 
true, the successful party had obtained a patent from the United 
States acknowledging the validity of his previous incomplete 
title under the king of Spain. But this patent did not profess 
to destroy any previous existing title, nor could it so operate, 
nor was it understood so to operate by the State court.” The 
court proceeds to show, that the confirmation of the plain- 
tiff’s claim could not operate upon a preéxisting title; that 
the solution of the controversy between the parties depended 
upon the opinion that the State court held as to the rights un- 
der the titles derived from the crowns of France and Spain 
respectively ; and that the Supreme Court was not entitled to 
review the opinions of the State court on such a title. 

The parallelism between the two cases is perfect. The con- 
troversy in the present case is between titles having complete 
evidences of authenticity. ‘The land in dispute had been sev- 
ered from the national domain for more than half a century be- 
fore the occupancy of Mobile under the title produced by the 
lessors of the plaintiff. The measures of a public character by 
which it had reverted, and the acts under which it had subse- 
quently become private property, were all antecedent to the 
American acquisition. 

The United States had interfered between the parties only 
so far as to disclaim all estate in the property, and to furnish 
the highest evidence of that in an act of Congress. The set- 
tlement of the controversies under the preéxisting claim could 
be of no interest to the United States, nor can the mode of set- 
tlement of the question call for the interposition of the national 
tribunals. 

The State court gave to the act of Congress of 1822 all the 
effect that could be derived from it in favor of the lessors of the 
plaintiff. It did not pretend that the United States could not 
waive the forfeiture in so far as it affected its own interests, but 
that it had not attempted to impair any other title. 
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The decision was, that the disavowal or relinquishmeut of 
the United States, in 1822, did not destroy the rights that had 
vested after the forfeiture of the British grant, and before the 
passage of the subsequent act of the United States in 1822. 
This opinion receives full confirmation from the plain declara- 
tion in the act of 1822. Congress expressly declares that it is 
not to be construed so as to affect any other title, but simply to 
amount to a relinquishment of the title of the United States. 
The Supreme Court has repeatedly held, that a confirmation in 
such terms had no relation so as to affect the vested rights of 
other persons. Les Bois v. Bramell, 4 Howard, 459; Barry 
v. Gamble, 3 Howard, 32. 

The decision of the State court upon the effect of the act of 
limitations is clearly not revisable by the Supreme Court of the 
United States. The State court held that the laws of prescrip- 
tion ran in favor of the defendants, from the time they entered 
into possession, claiming title. The Supreme Court has ac- 
knowledged in several instances the effect of the statutes of 
limitation upon French titles, and that those acts are not ob- 
structed by the statutes of the United States proposing inqui- 
ries into the character and validity of titles. That court held 
that a party, whose claim had not been forfeited by neglect to 
present it, was entitled to the benefit of the possession held 
under the Spanish laws of prescription before the cession, and 
to the benefit of the local laws of prescription. Strother v. Lu- 
cas, 12 Peters, 456, 461 ; Judge Catron’s Opinion, 468, 469, 470. 

Had the United States set up a claim to this land as its own, 
and it had been held under that title, we concede that no local 
act of limitations could interfere with its supreme power of con- 
trol. This has been fully recognized by the Supreme Court. 
4 Howard, 169. 

The United States made no claim. The claim of the de- 
fendant was recognized, because he had adduced proof of title. 
The United States withdrew all claim to the land, and simply 
reserved a power to survey it to ascertain its location. This 
statement of the case shows that the opinions of the State 
court upon the statute of limitations do not operate to deny a 
title held under the United States. 

The remaining question upon the bill of exceptions, relating 
to the construction of the act of Congress, arises upon the ad- 
missibility of the Spanish title papers of the defendant. 

The defendant, at the time (1814) the commissioner appoint- 
ed under the act of 1812 (1 Clarke’s Land Laws, 606) called 
for evidences of claim, had in his possession only the deed to 
himself from Orsono. This deed was exhibited, and a fourteen 
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years’ occupancy under it was established. The original grant, 
and the intermediate conveyances, were not produced. ‘lhe 
confirmation of the United States was procured upon this state- 
ment of the title of the defendant. 

It is a public fact, that, at the time the Spaniards left the 
country, many of the title papers were carried away. The 
archives were left in great confusion. In the State of Alabama 
no order was made respecting the Spanish records until 1821. 
The act of the General Assembly of that year indicates the dis- 
order which prevailed. 'Toulmin’s Digest, 699. 

In the translation of the records, those papers which Eslava 
had supposed to be lost were found. They show a connected 
title to Orsono, from whom Eslava claims. The question then 
arises, Has the act of Congress prohibited the use of these pa- 
pers in the maintenance of his right? The object of the act 
was to compel the production of title-papers to the commis- 
sioner for the examination of claims. The failure to produce 
such muniments of title was visited by a prohibition against 
their introduction subsequently as evidence in the courts of the 
United States. 

This section could not have been designed to apply to the 
case of a claimant whose claim was substantiated to the govern- 
ment, independently of a paper title, and whose claim had been 
afterwards recognized by the government. ‘The object of 
the statute was to protect bond fide purchasers, or claimants 
under the government, who had no notice of the dormant Span- 
ish titles. When the Spanish claimant had adduced his claim, 
supported it by competent evidence, and it had been confirmed, 
there was no motive for applying a penalty to him, and his case 
is clearly not within the purview of the statute. 

This view of the statute, reasonable as it appears, was not 
adopted by the State court. The court allowed the Spanish 
documents of title as evidence of the claim of the defendant, 
and those under whom he derived title, and of the date of the 
claim. The admissibility of the evidence was confined in its 
operation to its effect in establishing a prescription under the 
statutes of limitation. 

The same question arises here which has been discussed in 
another branch of this cause. Has the Supreme Court juris- 
diction over the questions of evidence decided in this case ? 
The act in question prescribes a rule of evidence for the courts 
of the United States. 

Granting the act of Congress to be operative as enacting a 
barrier against the introduction of any title paper as evidence 
which has not been registered according to the act, does it ap- 
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ply to a State court? Can Congress undertake to decide what 
evidence shall be admitted to support a plea of the statute of 
limitations in a State court? Can Congress undertake to de- 
termine what deeds shall be evidence of title in controversies 
similar to that now offered to the court? Congress has aban- 
doned all claim to the land, and has conceded that both of the 
claimants have a superior right to theirs. Is it competent for 
Congress to dictate the form of evidence by which the title of 
these parties shall be established in the State courts? The 
language of the act requires the sanction of no such preten- 
sion on the part of the government. 

We contend that, when Congress established the title of the 
defendant, as founded on a grant lost by time or accident, it 
could never afterwards have designed to contest, or to furnish 
its citizens with the means of contesting, the existence of 
their title. The objects set forth in the adjudications of the 
Supreme Court, as the landmarks of the national policy, forbid 
such a conclusion. Such a course would have produced con- 
fusion, embarrassment, and litigation, when the policy of the 
government was to promote peace, order, and security. 


Mr. Coze, for the plaintiff in error, in conclusion, made the 
following additional points. 

1. That the patent from the United States to the plaintiff 
must prevail against defendant, who exhibits none. 

2. That the report of the commissioners, January 1, 1823, 
being prior to the patent certificate of defendant, September 3, 
1824, confers a prior title of confirmation by the United States. 

3. That under said act of May 8, 1822, and other acts of 
Congress, the lines and boundaries established by the register 
and receiver, and embodied in the patent, are conclusive as to 
title as well as to boundary. 

4. That, according to defendant’s showing, the register and 
receiver never did authoritatively fix the lines of his lot, and 
the conveyance annexed to the warrant, and to which the sur- 
veyor refers in his plat of survey, had calls which could not be 
complied with without coming into conflict with other claims. 

5. The petition, the foundation of defendant’s title, calls for 
a lot 10 toises (60 feet) in breadth, 26 toises (156 feet) in length. 
The deed, purporting to be from Elizabeth Fonnerette, appears 
to be signed by Isabella Fonnerette, and this calls for 60 feet 
front, 126 feet deep. Francisco Fontanella, not Francis, the 
previous grantee, conveys to Orsono 114 feet in front and 126 
feet in depth; and Orsono, in his conveyance to Eslava, 
without indicating boundaries, sells the lot which he had pur- 
chased from Don Francis Fontanella. 
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6. Elizabeth or Isabella Fonnerette’s deed calls for John 
Joyce’s lot as the northeastern boundary ; and Dinsmore, the 
surveyor, in his return, says the front of 114 feet could not be 
found without interfering with Joyce’s jot. 

7. The original petition of Elizabeth Fonnerette recognizes 
the claim of Farmer as a prior one. 

8. The return of the surveyor gives the lines as surveyed 
226 feet by 112, adding one hundred feet to the call of Fon- 
tanella’s deed. 

9. The superficial contents, according to the petition, 10 
toises (60 feet) by 26 (156), would be 9,360 square feet ; accord- 
ing to Fonnerette’s deed to Fontanella, 68 feet by 126, 7,560 
square feet; by Fontanella’s deed to De Orsono, 114 by 126, 
14,364 square feet; by Dinsmore’s survey, 226 by 112, 25,312; 
by the register of location, 7,200 square feet. These various 
documents of title are thus incongruous and inconsistent. 

10. The deed from De Orsono to Eslava does not purport to 
convey the entire property which he had purchased from Fon- 
tanella, but uses this language as describing the property con- 
veyed : — ‘the house pertaining to me, wherein [ dwell, upon 
the lot of ground that I bought of Don Francis Fontanella, &c., 
I yield the right of action and ownership in the house I had 
and held.” 

11. It will be observed that the register says that Eslava’s 
claim is allowed to the extent of 7,200 feet. By the fourth 
section of the act of May 8, 1822 (Land Laws, 349), it is pro- 
vided, ‘that in all such claims where the quantity claimed is 
not ascertained, no one claim shall be confirmed for a quantity 
exceeding 7,200 square feet. It is contended that this is an 
adjudication by the register and receiver, that this was such a 
claim as was thus restricted as to quantity. 

12. That therefore the court erred in refusing, as it appears 
was done, all the prayers for instructions on the part of plaintiff. 


Mr. Justice WOODBURY delivered the opinion of the court. 

This was a writ of error on a judgment rendered in the Su- 
preme Court of Alabama. 

Our jurisdiction to revise such a judgment is very strictly 
limited to cases where some right or title was set up by a party 
under the general government, — its constitution, treaties, or 
laws, —and was overruled. It is this Federal character of the 
claim decided against which furnishes some justification for a 
revision of a State judgment in a Federal court; and unless it 
be clearly of that character, the foundation as well as the policy 
for our interference entirely fails. 
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So we are confined in our inquiries in a writ of error like 
this, under the twenty-fifth section, to what appears on the rec- 
ord in some way or other, not only to have been set up under 
the United States, but decided against by the court. Mont- 
gomery v. Hernandez, 12 Wheat. 129; Crowell v. Randell, 10 
Peters, 392; McKinney v. Carroll, 12 Peters, 66; Pollard’s 
Heirs v. Kibbe, 14 Peters, 353, 360; Coons v. Gallaher, 15 
Peters, 18; 16 Peters, 281; 7 Howard, 743. It must, too, be 
overruled improperly ; otherwise there is no grievance to be re- 
dressed. 

As the plaintiff asserts, that such a right or title has in this 
case been overruled, and that improperly, the burden to show 
it devolves on him (Garnett et al. v. Jenkins et al., 8 Peters, 
86) ; and as the State tribunals are presumed to do their duty, 
we should not disturb their decisions, even on matters connect- 
ed with the general government, unless very manifestly im- 
proper or erroneous. Carroll v. Peake, 1 Peters, 23; 13 Peters, 
447 ; United States v. Arredondo, 6 Peters, 727; 12 Peters, 
435, 436. From the record in this case, it appears that both 
parties claimed the land in controversy, by titles confirmed by 
the United States, as well as by long possession at different 
periods. 

The possession by those under whom the plaintiff claims 
had continued from 1757 to 1787; while that of the defendant 
and his grantors had remained from the last date to the pres- 
ent time, with no interruption except by some legal proceed- 
ings between 1819 and 1826, which in the end terminated 
favorably to the defendant, and left him in the actual occu- 
pation of the premises. 

The British power, under which Farmer was an officer, 
ceased a short time before F'armer’s heirs left the country, in 
1787, and the Spanish power ceased just before their return, in 
1819, and for this or some other cause there seems to have 
been an entire abandonment of the country and of this lot by 
Farmer’s heirs during that period of over thirty years ; and a 
new license by the Spanish government was, therefore, soon 
given to those under whom Eslava claims, to enter upon it as a 
vacant lot; and an exclusive occupation and building on it, as 
if their own, followed by them and Eslava during the same 
period of thirty years, as well as most of the time since. 

The principles of law applicable to these possessions, as ex- 
isting in Alabama, and as to land held under ancient French 
and Spanish permits and grants, we do not propose to consider ; 
nor to revise the correctness of the rulings of the State courts 
concerning them, because they are matters clearly within their 
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sole jurisdiction. But with the other branch of the case, so far 

‘as title was attempted to be proved by the plaintiff from or 
through the United States, and was decided against, the course 
should be otherwise, and our jurisdiction must be good to as- 
certain whether the decision made was a correct one. 

Uuder this consideration, it is doubtful in the outset whether 
-the claim of the plaintiff ought not, on the evidence now pro- 
duced, to be regarded as a perfect or complete title, derived from 
the French patent or grant of 1757, to Grondel, and not to be 
regarded as a title derived from the United States, and to be re- 
vised here if overruled in the State courts. Such a title is not 
to be affected or regulated by the political authorities to whom 
a country is afterwards ceded, any more or otherwise than any 
private rights and property of the inhabitants of such a country. 
United States v. Arredondo, 6 Peters, 691; United States v. 
Percheman, 7 Peters, 51, 97; Mitchel et al. v. United States, 
1 Peters, 734, 744; 12 Peters, 437, 438; 14 Peters, 349, 350. 

Aud when a party, holding such complete title, is encroached 
upon, he should find protection in the judicial tribunals, as 
he can get nothing by a resort to confirmations, or releases, 
or patents by the political power which acquired the sovereign- 
ty over the territory, but not the property itself, ‘ belonging to 
its inhabitants.”” Chief Justice Marshall says, in 7 Peters, 87, 
“The king cedes that only which belonged to him. Lands he 
had previously granted were not his to cede.” And the com- 
plete title to them before obtained is strengthened by no con- 
firmation from the United States, who have acquired no inter- 
est in them. Garcia v. Lee, 12 Peters, 519; 6 Peters, 724. 

It is questionable, then, whether the confirmation and qual- 
ified patent sought and obtained in this instance from the 
United States conferred any title, or are to be deemed the true 
source of the title of the plaintiffs. In this view, it would be 
a title or right derived from France, and to overrule it is to 
overrule what is derived from France, and not the United 
States. 

The language of the acts of Congress on this subject (4 Stat. 
at Large, 700 and 708) seems decisive on this point; as by it 
the complete grants or titles are “ merely recognized as valid,” 
while the incomplete ones of a certain character are ‘ con- 
firmed.” In the former, the title has already passed to the pos- 
sessor before the cession, and no confirmation is needed nor 
rights required from the United States, they having nothing to 
grant, whether by a statute, or, as here, by a mere quitclaim 
patent. 

The exceptions or defects in the chain of this title to Farmer 
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seem by the present proof to have been all overcome by entry, 
building, and legal presumptions ; though when before the lo- 
cal officers, both parties appear to have been very unsuccessful 
in collecting many of the facts and papers since obtained. 

But if, as reported by the commissioners, this is to be treated 
as an incomplete and confirmed claim, the State court do not 
appear to have overruled the title set up by the plaintiff, so far 
as derived from the United States. They instructed the jury, 
as to “the title from the United States to either party,” that 
‘both were confirmed equally, and the confirmations balanced 
each other; and, to decide the controversy, the jury must look 
to the other evidences of title.” They accordingly did so look ; 
and as the defendant’s grantors, after Farmer’s death, and after 
his family left, entered under a license from the public author- 
ities, given on the ground that the lot had been abandoned and 
was vacant; and as they and Eslava had occupied it since till 
1819 undisturbed, and had been quieted in it again in 1826, 
and continued there till this time, the jury appears to have 
found they were not to be disturbed now by any possession or 
title of Farmer and his heirs before 1787. 

Beside this general instruction concerning the confirmations 
of each title being of equal validity, the court refused to in- 
struct the jury, though requested by the plaintiff, “that the 
paper title produced by” him “ was better than the paper title 
of the defendant.” ‘This is likewise excepted to. 

But neither of these instructions, whether the general or 
special one, seems to have overruled any title derived from the 
United States; which was merely aconfirmation. On the con- 
trary, they consider it as sustained, but the defendant’s title 
thus gotten sustained also, as well as the plaintiff’s. It is true, 
they do not regard the former as better than the latter, and in 
this view we see no manifest error. 

The title of the plaintiff, so far as connected with the United 
States, consisted of a confirmation of the French grant, and a 
quitelaim patent. The title of the defendant thus connected 
consisted of a confirmation of a supposed Spanish concession, 
and a certificate of this fact, entitling him to a patent, if he 
wished. Both were confirmed at the same time by Congress. 
The former. then, is no better as to title than the latter. A 
patent like the subsequent one in this case, merely quitclaiming 
or releasing any right of the United States, gives no title to 
the patentee superior to what a confirmation had given. Thus, 
in Grignon v. Astor, 2 Howard, 344, the court remarks, — “ It 
has been contended by the plaintiffs’ counsel, that the sale in 
the present case is not valid, because Peter Grignon had not 
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such an estate in the premises as could be sold under the order 
of the County Court, it being only an equitable one before the 
patent issued in 1829; but the title became a legal one by its 
confirmation by the act of Congress of February, 1823, which 
was equivalent to a patent. It was a higher evidence of title, 
as it was the direct grant of the fee which had been in the 
United States by the government itself, whereas the patent was 
only the act of its ministerial officers.” See also Les Bois v. 
Bramell, 4 Howard, 463; Strother v. Lucas, 12 Peters, 411; 
8 Cranch, 244-249; and 1 Howard, 319, 324. After sucha 
confirmation, no patent is necessary to confer a perfect legal 
title. Sims v. Irvine, 3 Dallas, 456, 457. ‘The case of 
Bagnell v. Broderick, 13 Peters, 436, relied on against this con- 
clusion, does not militate against it, but merely holds that, a 
patent of the fee having once issued on a certificate of purchase, 
it is not permissible to go back of it and to issue another on 
the same certificate. See also Boardman et al. v. Read et al., 
6 Peters, 342. 

But it is well settled, that a prior claim, independent of any 
patent, may for some purposes be considered, and be, valid, and 
for other purposes may be considered as confirmed by the patent. 
Carroll v. Safford, 3 Howard, 461; 4 Howard, 462; Brush »v. 
Ware et al., 15 Peters, 106, 107; 7 Wheat. 149. A certificate 
of confirmation, such as Eslava had, is very different from a cer- 
tificate of purchase, as the former shows that the legal title has 
already passed, while the latter is merely evidence that it 
ought to be passed. A patent is necessary to complete the le- 
gal title in the last case, but not in the first ; though an equita- 
ble title for many purposes exists, even under a certificate of 
purchase, without a patent. 3 Howard, 400; 15 Peters, 93; 
5 Cranch, 93; 13 Peters, 498. Again, as both of the titles 
here relate chiefly to the same land, the junior title might, but 
for other objections, be allowed under the act of 1836 to be lo- 
cated elsewhere, and then in some sense be deemed inferior. 
Les Bois v. Bramell, 4 Howard, 449, 464. But Eslava’s claim 
covers more than that by Farmer’s heirs. Beside this, it did 
not originate independent of Farmer’s, but on the hypothesis 
that Farmer’s fiad been abandoned and become vacant, and a 
title to the lot is set up also under long possession since, by 
Kslava and his grantors. ‘The superior right is then to be set- 
tled under these facts, and not as if double patents had been 
issued for a title, existing at the same time to the same lot, and 
from like sources. There are no other questions raised on the 
record by the bill of exceptions, as to overruling the validity or 
superiority of either title, in connection with the United States. 
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Though i in the argument, on n the side of the plaintiff, the title is 
contended to be superior, because commencing earlier, notwith- 
standing it is broken by an absent deed, and because certified 
earlier for confirmation. On the other side, the defendant’s is 
insisted to possess a higher equity, because accompanied by a 
longer possession, an earlier survey, the erection of valuable 
buildings, and the claimant being both a Spaniard and resident 
when the country was ceded to the United States. But the 
State court does not appear to have given instructions on any 
of these particulars, or to have been specially requested to do it, 
and it is questionable whether the legal effect of any of them, 
if considered, would have been very material to the title, when 
both titles were treated by the government and the public ofli- 
cers as imperfect grants, and both confirmed at the same time 
by the same act of Congress. ll the right or title really ob- 
tained in either from the United States is a confirmation of a 
grant and permit made before the cession, and deemed by the 
local officers incomplete and imperfect. Yet, so far as derived 
or held under the United States, each title was of the same 
rank or dignity and duration with the other. 

Some questions arose at the trial concerning the construction 
of deeds and other conveyances. 

In both lines of title, buildings only are in some instances 
nominally conveyed, and not in terms the lots on which they 
were situated ; in both, too, some of the boundaries are unset- 
tled, and the quantity of land in dispute by the papers is viewed 
differently. But such questions as these are subordinate to the 
question of title, and proper for the consideration of the State 
court in exercising its appropriate jurisdiction over local ques- 
tions, and hence not subject to our revision. 13 Peters, 439 ; 
United States v. King, 3 Howard, 773. 

Various other objections connected with the paper title on 
both sides appear, and almost every year some new difficulty is 
started in respect to Spanish and French grants, which is per- 
plexing, and which at times seems to bring into doubt parts of 
former decisions. 

But the chief trouble in disposing of this class of cases is in 
ascertaining the facts, happening under a foreign government, 
and after such a long lapse of time, and especially when new 
papers and some new witnesses are frequently discovered ; and 
the aspect of particular claims is often thus materially changed. 
Where, however, rights of property have been adjudged, ‘and 
litigation in some degree quieted, it is much better to regard 
them as binding, than to disturb or change them, and the actual 
possession, for slight or doubtful reasons. 
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The errors in the law of a case, on the facts at any time pre- 
sented, are not likely to be material, where the Civil Code is 
the basis of it under Spain and France, and when that and its 
enlightened equities are well understood, and, with the plain 
provisions in treaties and acts of Congress, will lead usually to 
correct conclusions. 

Ouly one other source of title, set up under the United States, 
remains to be examined. It is a provision in the fifth section 
of the act of May 8th, 1822, giving to the registers and re- 
ceivers in this part of Alabama “ the same powers to direct the 
manner in which all lands confirmed by this act shall be locat- 
ed and surveyed, and also to decide between the parties in all 
conflicting and interfering claims, as given in” another act 
mentioned, 3 Statutes at Large, 700. It is contended that in 
1837 they decided such claims, concerning titles between these 
parties, and decided them in favor of the plaintiff, and there- 
fore that the State court should have instructed the jury that 
his title was the better one. 

But we do not consider that the act of May 8th, 1822, and 
that of the same date which is connected with it and referred 
to as in pari materia for a guide (p. 708), meant to confer the 
adjudication of titles of land on registers and receivers (7 Pe- 
ters, 94). Those officers are not usually lawyers, and their 
functions are in general ministerial rather than judicial. 

Sometimes, as in the case of preémptioners, they are authorized 
to decide on the fact of cultivation or not; and here, from the 
words used, no less than their character, they must be consid- 
ered as empowered to decide on the true location of grants or 
confirmations, but not on the legal and often complicated ques- 
tion of title, involving also the whole interests of the parties, 
and yet allowing no appeal or revision elsewhere. 

The power given to them, as before quoted, is to decide only 
how “the lands confirmed shall be located and surveyed ” (p. 
700). The further power “ to decide on conflicting and inter- 
fering claims” should apply only to the location and survey of 
such claims, which are the subject-matter of their cognizauce ; 
and on resorting to the reference made to the second act of 
Congress, that act appears to relate also to decisions on intru- 
sions upon possessions and kindred matters (p. 708). 

The language concerning this is, if conflicts arise, these offi- 
cers, in settling them, shall “ be governed by such conditional 
lines or boundaries as may have been agreed on” before the act 
passed, &c. (p. 708). So far from professing themselves to act 
on titles, in cases of conflict, they usually take evidence or settle 
boundaries alone. 
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The map from the surveyor’s office in Alabama, of 22d April, 
1837, confirms this. It is a mere location and survey of the 
different tracts ; and the register of the warrant is entitled by 
them, “ Register of Locations issued for Confirmed Claims,” 
&c. 

So, in cases of commissions to settle land claims, Congress 
seldom intrusts the final adjudication of titles to them, but re- 
quires them to report their opinions; and the titles are rejected 
or confirmed by Congress, as seems most proper under all the 
evidence on a revision of it. 7 Peters, 95; 12 Peters, 453. 

The language changes in the acts of Congress when the local 
land officers are to act in any way on titles, and the expression 
is distinct, ‘titles and claims,” as when asking them for evi- 
dence to be reported, as is sometimes done in respect to titles. 
See act of March 3d, 1827 (4 Stat. at Large, 240). Or it is 
“titles to be referred to and confirmed by Congress” (1 Land 
Laws, 437). Or it is expressed that this decision shall not 
“be construed to prevent or bar the judicial decision between 
persons claiming titles to the lands confirmed.” Under these 
considerations, we do not feel justified in changing the judg- 
ment rendered in the State court. Beside the cases already 


referred to in support of this conclusion, we would quote, as 
in several respects directly in point, McDonogh v. Millaudon, 
3 Howard, 706, 707. 

Judgment affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Alabama, and 
was argued by counsel. On consideration whereof it is now 
here ordered and adjudged by this court, that the judgment of 
the said Supreme Court in this cause be, and the same is here- 
by, affirmed, with costs. 
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Joun Dor, Ex DEM. oF CaTuartNe Lovisa Barsarie, ANN BILLUP 
Barve, Daniet R. Brower anp Ann B. Brower, His WIFE, 
Curtis Lewis anp Isaspetta Lewis, nis WIFE, Joun T. Lackey 
AND Marcaret Lackey, HIs Wire, Heirs anp Lecat REpRESEN- 
TATIVES OF Ropert FARMER, DECEASED, v. THe Mayor, ALDER- 
MEN, AND ComMoN CounciL oF THE City oF MOoBILE, AND JosEPH 
CLEMENTS. 


Under the two acts of Congress passed on the 8th of May, 1822 (4 Stat. at Large, 
700 and 708), the register and receiver of the land office were not empowered to 
settle conflicting titles but only conflicting locations. 

In this case they did not describe a boundary line by visible objects, but called to 
bound upon another line. 

The authority given to these officers was to be exercised only in cases of imperfect 
grants, confirmed by the act of Congress, and not cases of perfect title. In these 
they had no authority to act. 

Hence, where a State court left the question of location to be settled by a jury, this 
court will not disturb the judgment of the State court founded upon such finding. 


Tus case was brought up, from the Supreme Court of Ala- 
bama, by a writ of error, issued under the twenty-fifth section 
of the Judiciary Act. 

It was a branch of the preceding case of the same plaintiff 


against Eslava. In the statement of that case, it is mentioned 
that the suit was brought against all the defendants conjointly, 
but that the city of Mobile obtained leave to sever in their plea. 
This case is the result of that severance. 

The title of the plaintiff is set forth 7m extenso in the report 
of the preceding case, and need not be here repeated. The 
defendants produced no official survey or patent for the lot in 
question, but relied exclusively upon the act of Congress passed 
on the 26th of May, 1824 (4 Stat. at Large, 66). 

The bill of exceptions states all the points in which this case 
differs from the preceding one. 


Bill of Exceptions. 


** Doe, ex dem. Farmer’s Heirs, 
v. 
Roe, Mayor and Aldermen of }> Ejectment. 
the city of Mobile, and Joseph 
Clements, Tenant, &c. 


“ Mobile Circuit Court. 


“ Be it remembered, that, on the trial of this cause, the 
plaintiff, to maintain the issue on his part, produced and read 
to the court and jury from the third volume of the American 
State Papers, title Public Lands, page 18, an abstract of the 
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title to the lessors of the plaintiff, being claim No. 45, and 
which it is agreed may be read from the said book on the hear- 
ing of the cause in the Supreme Court of this State, or the 
United States, if it shall be carried thither. He likewise read 
to the court and jury the act of Congress passed the 8th day 

of May, 1822, confirming said claim. He further read to the 
court and jury a patent from the United States, issued in pur- 
suance thereof, dated the 14th day of November, 1837, for the 
premises in question, granted to the heirs of the said Robert 
Farmer, in right of Philip Gonjou de Grondel, wherein the said 
premises are described as follows, to wit: — Beginning at a 
post on the line of the claim of William McVoy, at the distance 
of twenty-four feet north of the northeast angle of Government 
Street and Emanuel Street; running thence north sixty-nine 
degrees east (with the line of McVoy), eighty-nine feet seven 
inches to a stake, the southeast angle of a brick cotton-shed, 
bearing north seventeen degrees west, distant forty-two feet 
oue inch; thence north seventeen degrees forty minutes west, 
two hundred and twenty-four feet, to the south boundary of the 
bakehouse lot ; thence with said south boundary, south seventy- 
five degrees fifteen minutes west, eighty-nine feet six inches, to 
the east boundary of Emanuel Street; thence with said street, 
south seventeen degrees forty minutes east, two hundred and 
thirty-four feet, to the place of beginning ; containing twenty 
thousand fotir hundred and ninety-five superficial feet ‘English, 
and being a lot in the city of Mobile, and State of Alabama, in 
township four south of range one west, in the district of lands 
subject to sale at St. Stephen’s, Alabama, a copy of which 
patent is hereto attached as a part of this record. ‘The plain- 
tiff proved the defendants in possession of the premises, the par- 
ticular location thereof, the heirship of the lessors, &c. And it 
was further proved on the part of the plaintiff, that Robert 
Farmer was a British subject, a native of North America, and 
died in Mobile about the year 1780 or 1781, as appears from 
the deposition of Madame Beaumont hereto attached as a part 
of this record; that he was an officer of the British army at 
the time of his death; that the family, shortly after the con- 
quest by Spain of that Province, removed from the Province, 
and none of them returned during the whole period of the 
Spanish supremacy. And that De Vobiscey, father of one of 
the lessors, came to Mobile in 1818 or 1819, to set up the 
claims of the family. The defendants, for the purpose of main- 
taining their issues, introduced the act of Congress of the 26th 
of May, 1824, entitled ‘An act granting certain lots of ground 
to the corporation of the city of Mobile, and to certain indi- 
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viduals of said city,’ and claimed the lot in dispute as a portion 
of the bakehouse lot specified in said act. 

“The defendants produced no official survey nor patent from 
the land office for the lot, but relied on said act alone. To es- 
tablish the boundaries of the said lot, they had the depositions 
of Catharine Walters, Thaddeus Sandford, and Nicholas Weeks, 
taken, by commission issued and executed regularly, which said 
depositions are hereto attached as a part of this record. The 
plaintiff objected to the reading of the depositions, because the 
evidence was irrelevant, incompetent, and improper under the 
issue, and went to contradict, to vary, and to change the legal 
import and terms of the patent introduced by the plaintiff. 

“The court overruled the objection, and suffered the deposi- 
tions to be read, to which the plaintiff excepts. The defend- 
ants called a number of witnesses, and examined them as to the 
marks and memorials that existed of the bakehouse lot, as it 
was used and occupied in Spanish times, and as to those which 
remained after the departure of the Spanish government, (none 
of which appeared in the patent under which the plaintiffs 
claimed, either as landmarks or otherwise, nor are they now 
visible, nor did any of the witnesses swear that they were the 
lines of the lot aforesaid, nor was it proved who put them 
there, or when they were put there,) and proved the facts of 
the possession by the adjoining proprietors, Joaquin de Orsono 
and Miguel Eslava, in Spanish times; and that in 1824, when 
the lot was taken by the defendants, the mayor and aldermen 
of said city leased a portion to third persons, without objection 
by the plaintiff’s lessors, or the heirs of Eslava, that the wit- 
nesses knew of (four of these witnesses were members of the 
corporation in 1824), both of whom claimed the lot south and 
bounding on the king’s bakehouse, and that no suit had been 
brought before this suit for the same; that the witnesses knew 
of no written evidence of any suit that was before the jury; 
that improvements had been made on the lot by the defend- 
ants, on the line as now claimed by them. 

‘The object of all this testimony on the part of the defend- 
ants being to show that the king’s bakehouse lot was as it is 
claimed to be by the defendants, and to show that the defend- 
ants are not in possession of any lands that did not form a por- 
tion of the said lot, and that the courses and distances laid 
down in the patent conflict with the right of defendants, which 
evidence was objected to by the plaintiff as irrelevant, im- 
proper, and incompetent, which exceptions were overruled by 
the court. ‘lhe defendants, further to establish their southern 
boundary line, proved that the next lot was claimed by Joaquin 














454 SUPREME COURT. 





Doe v. The City of Mobile et al. 





de Orsono in Spanish times, and was used and improved by him ; 
that he parted with his possession and title to Miguel Eslava, 
who was at the time commissary and storekeeper for the Span- 
ish troops at Mobile, who was in possession when De Vobiscey 
came to the State, and who has been controverting the right 
of Farmer’s heirs ever since, and that his heirs are now in pos- 
session of the said lot, and have been for more than twelve 
years. The defendants proved that their claim to the posses- 
sion was not disputed by said Eslava or his heirs; further, the 
defendants produced the book of translated Spanish records, 
from the County Court of Mobile County, and offered to read a 
deed from Francis Fontanella to Joaquin de Orsono, on record 
in said book, for the lot south, calling for the bakehouse lot as 
the northern boundary, bearing date in 1801, and a copy of 
which is attached as part of this record. The plaintiff's coun- 
sel objected to this deed because the same was irrelevant, and 
incompetent, and because there was no evidence that the same 
had ever been offered to any commissioner appointed under the 
acts of Congress for the examination of private land claims, un- 
der the treaty between the United States and France. The 
court overruled the objections, and the deed was read to the 
jury, to which the plaintiff excepts. The French grant to 
Grondel, calling for the boulangerie du rot for its northern 
boundary, was before the jury, and read by defendants’ coun- 
sel. There was no evidence that the claim to possession was 
ever disputed by Eslava or his heirs, but there was evidence 
that the corporation, shortly after they took possession of the 
lot (as testified by Josiah Wilkins, who was a member of the 
corporation at the time), procured the fence that bounded the 
bakehouse lot on the south to be moved in the night-time, 
some thirty or thirty-five feet south, upon the premises claimed 
by the plaintiff, while the said Vobiscey, one of the heirs of 
Farmer, was in possession thereof. This was the substance of 
all the evidence given, before the jury retired to consult on their 
verdict. The court read to the jury, as a part of its charge, a 
statement and opinion of the Supreme Court of the State of 
Alabama, in this same case, reversing the judgment heretofore 
rendered in this court in favor of the plaintiff, which statement 
and opinion is in these words and figures, (see the manuscript 
hereto appended, marked A,) and instructed the jury, that the 
said statement and opinion were the correct and true law of the 
case, to which the plaintiff excepted. The court in its charge 
to the jury further instructed them, that the act of Congress of 
the 26th May, 1824, conferred upon the defendants as perfect 
and conclusive a title, and their claim and title to the bake- 
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house lot was precisely equal in every respect under said act, 
as the plaintiff's titlke was under the patent on which he 
claimed, and was of equal dignity with the same. After the 
charge had been delivered by the court to the jury, and before 
they retired from the box, the plaintiff requested the court to 
instruct the jury, that the act of Congress of the 26th May, 
1824,,granted to the said defendants the bakehouse lot as a 
mere donation lot, and that the register and receiver at St. 
Stephen’s were authorized, under the act of Congress of the 
Sth May, 1822, and other acts of Congress, to direct the man- 
ner and mode of surveying and making the location and di- 
vision between these parties ; and having done so, no parol evi- 
dence is competent to set aside, to vary, or change the location 
so made under their direction and set forth in the patent ; which 
instruction the court refused to give, and to which the plaintiff 
excepts. The plaintiff further requested the court to instruct 
the jury, that no survey, plat, or other description of the premi- 
ses in question, can outweigh or supersede the survey set forth 
in the patent under which the plaintiff claims, unless it be 
shown by the defendants in a patent, or an instrument of evi- 
dence of equal grade and authority with a patent; which in- 
struction the court refused to give, and to which the plaintiff 
by his attorney excepts. ‘'T’o all which charges and refusals to 
charge, the plaintiff by their counsel excepts, and prays that 
his exceptions may be sealed and made a part of the record, 
which is done accordingly. 
“G. Brae. [seau.]” 


The following is the extract from the opinion of the Su- 
preme Court of Alabama, which was declared, in the above 
exception, to be the law of the case. 


‘“ Mayor anp ALDERMEN oF MosiLe v. Tue Hetrs or Farmer. 


‘1. The power given to the registers and receivers, by the 
different acts of Congress, to determine between conflicting and 
interfering claims, and to direct the manner of locating and sur- 
veying them, applies only to confirmations of imperfect grants 
by the former proprietors of the country. These officers have, 
therefore, no power to locate aud direct the survey of a dis- 
puted line, where one of the parties claims by virtue of a com- 
plete and unconditional grant, as in the case of the donation to 
the corporation of Mobile of the hospital and bakehouse lots by 
the act of the 26th May, 1824. 


“ Error to the Circuit Court of Mobile. Ejectment by the de- 
feudants in error against the plaintiffs in error. 


“The plaintiff below, to sustain his case, introduced in evi- 
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dence a patent from the United States to the lessors of the 
plaintiff, for certain lands in the city of Mobile, and proved that 
the premises sued for were within the lines of the patent. 

“The plaintiff also read the deposition of James Magoffin, 
and certain proceedings of the land office at St. Stephen’s, in 
relation to the boundary of the lot known as the ‘ bakehouse 
lot,’ and other testimony proving the heirship of the parties, 
which need not be stated. 

“'The defendants relied on the act of Congress of the 26th 
May, 1824, entitled, ‘ An act granting certain lots of ground to 
the corporation of the city of Mobile, and to certain individuals 
of said city’; and offered to prove that the lines of the bake- 
house lot in the city of Mobile, at the date of the act, comprised 
the locus in quo. The plaintiff objected to this evidence, on 
the ground that the transcript of the record attached to the 
evidence of James Magoflin, in which the limits of the bake- 
house lot had been ascertained by him, was conclusive. The 
court sustained the objection and excluded the evidence, and 
charged the jury that the heirs of Robert Farmer were entitled 
to the property described in their patent; that the corporation 
was entitled to the bakehouse lot ; but that the decision of the 
officers of the land office at St. Stephen’s was conclusive of the 
question. ‘To which the defendant excepted, and which he 
now assigns for error. 

* Campbell, for the plaintiff in error. 

“The title of the plaintiff in error arises under the act of 
26th May, 1824, by which the bakehouse lot is vested in him. 
This act amounts to a complete grant, and any question arising 
upoy it is a judicial, and not a political question. What lands 
are included in the grant is not a question for the land office, 
but the court. 6 Cranch, 128; 8 ib. 244, 249; 6 Peters, 741; 
12 ib. 454; 14 ib. 414; 3 Dall. 456. 

“ The defendants’ title is inferior. The patent bears date in 
1837 ; the terms of renunciation are in presenti, and no evi- 
dence of title prior to 1824 is presented. 

‘“‘ The register and receiver at St. Stephen’s were not author- 
ized to settle conflicting boundaries. Their power is exhausted 
by the settlement of the question of location for the purposes 
of the land office. Whether that location is accurate, so far as 
third persons who claim by grant previous to the act of location 
are involved, is a question which can only be settled by the 
parties themselves, or by courts of justice. Instructions and 
opinions of the land office, Part [ ] 1445, $¢ 5, 6; 6 Peters, 
735. 

“ Phillips, for the defendants in error. 

“ The title of the heirs of Farmer is derived from the act of 
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1822. Under that act, the certificate of the register and re- 
ceiver was made and confirmed by Congress, and the plat of 
survey made the title. It is therefore older than that of the 
plaintiff in error, which commenced in 1824. 

“ The effort now is, to show that the north line, as fixed by 
the plat of survey confirmed by the act of 1822, was too far to 
the north. If, instead of being specifically located, the confirmed 
report had described it generally as the lot of Farmer’s heirs, 
and in 1824 the donation to the plaintiff as the lot known in 
Spanish times as the ‘ king’s bakehouse lot,’ reserving the rights 
of others, under such circumstances, an inquiry ordered by the 
common grantor, and his decision thereon as to the boundary, 
ought to be conclusive, as a mere declaration of a fact which 
always existed; the more especially as the opposite party sub- 
mitted to the jurisdiction, examined witnesses, and contested 
their rights. 

““Ormonp, J. By the act of the 26th May, 1824, the United 
States granted to the mayor and aldermen of the city of Mobile 
‘all right and claim of the United States to the lots known as 
the hospital and bakehouse lots, containing about three fourths 
of an acre in the city of Mobile.’ 1 Land Laws, 398. 

“On the 14th of November, 1837, a patent issued from the 
General Land Office in favor of the heirs of Robert Farmer, upon 
a confirmation of a claim made by virtue of the act of the Sth 
May, 1822 (1 Land Laws, 352); which, among other desig- 
nated boundaries, calls for the south boundary of the ‘ bake- 
house lot’ as one of the boundary lines of the land conveyed 
by the patent ; and the controversy in this case is, What is the 
south boundary of the bakehouse lot? ‘To establish this 
boundary, the plaintiffs rely upon a decision made by the reg- 
ister and receiver at St. Stephen’s, which they insisted, and the 
court below held, to be conclusive of the fact. 

“The right of these officers to determine this question is at- 
tempted to be derived from the various acts of Congress giving 
them power to determine between conflicting and interfering 
claims, and also to direct the manner of locating and surveying 
the lands the title to which had been confirmed. (See Land 
Laws, Part 1, 348, 352, and 455, and other acts, to which these 
are supplementary.) There can be no doubt that Congress 
may attach to a pure donation such terms as it pleases, aud 
may invest the subordinate officers of the United States with 
power to determine questions of fact, and to ascertain and set- 
tle conflicting claims. Of this the different preémption laws 
furnish examples. Whether it has such power in relation to 
the confirmation of imperfect titles derived from the former 
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proprietors of the country, is a question which does not arise 
in this case. 

‘The power conferred on the registers and receivers to de- 
cide upon conflicting claims relates only to the confirmation of 
imperfect titles derived from the French, British, and Spanish 
governments ; but the grant of the bakehouse lot to the corpo- 
ration of Mobile was an unconditional donation of all right and 
title of the United States in and to the thing granted, which 
immediately passed to the grantee. The previous acts of Con- 
gress, therefore, giving to the receiver and register power to 
ascertain and settle the boundaries of conflicting confirmed 
claims have no application, and it was not competent for Con- 
gress to attach such a condition to it subsequently, and it has 
made no such attempt. The description of the thing granted 
in the act is sufficient to distinguish it from other lots in the 
city, and by the aid of extrinsic testimony its boundaries may 
be ascertained. Blake v. Doherty, 5 Wheaton, 359. 

‘“‘ By the treaty, the United States acquired all the title of 
the crown of Spain to these lots as public property. The ques- 
tion then is, What was the boundary of these lots in Spanish 
times? This is a question of fact, and if a controversy should 
arise in relation thereto between the corporation and others 
claiming title to the adjoining lots, it can only be settled by 
those tribunals appointed by the constitution and laws for that 
purpose, unless the parties interested should voluntarily submit 
to some other mode. 

‘“‘ We are relieved in this case from the necessity of consid- 
ering whether the recital in the patent of Farmer’s heirs of the 
boundary line would be conclusive, because the patent does not 
profess to locate the north boundary line other than by calling 
for the ‘south boundary of the bakehouse lot.’ The precise 
location must therefore be ascertained by testimony, showing 
where the south line was when in the occupancy of the crown 
of Spain. Such as its limits then were, it passed by the treaty 
to the United States, and with those limits it was granted to 
the corporation. 

“It results from this examination that the court erred in de- 
termining that the decision of the register was evidence of the 
boundary line of the bakehouse lot, and its judgment is there- 
fore reversed, and the cause remanded.” 


The above was the extract from the opinion of the Supreme 
Court of Alabama, which was given in charge to the jury by 
the Circuit Court of Mobile County. Under these instructions, 
the jury found a verdict for the defendant. The case was then 
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carried to the Supreme Court of Alabama, upon the bill of ex- 
ceptions above recited, and that court affirmed the judgment of 
the Circuit Court. 

The plaintiff sued out a writ of error, and brought the case 
to this court. 


It was argued by Mr. Phillips and Mr. Coze, for the plain- 
tiff in error, and Mr. Campbell and Mr. Sergeant, for the de- 
fendants in error. 


Mr. Phillips, for the plaintiff in error, made the following 
points : — 

The title of the plaintiff, originating in the French patent to 
Grondel, was presented by the heirs of Robert Farmer, who 
claimed to hold under it, to the board of commissioners, and 
appears in the report of 1816 without any proof of inhabitation 
or cultivation. (3 State Papers, 32.) 

This claim is renewed, and appears again in the report of 
1820, in the register of claims to lots in the town of Mobile 
(Vol. ILI. p. 398, No. 27), when the proof of inhabitation and 
cultivation seems to have been made. 

By the act of 1822, Congress confirmed this claim, reserving 
to the tribunal organized for that purpose the right “to direct 
the manner in which all lands confirmed by this act shall be 
located and surveyed, and to decide between the parties in all 
conflicting and interfering claims.” (Act of 1822, $ 5.) 

The patent which issued upon this claim on the 14th of 
November, 1837, recites the deposit in the land office of the 
certificate of the register and receiver, with a plat of survey, 
under the provisions of the act of 1822, in favor of the heirs 
of Farmer, in right of Philip Gonjon de Grondel, being No. 27 
in abstract No. 7. 

The king’s bakehouse lot (boulangerie du roi) had been oc- 
cupied by the Spanish authorities, under what title does not 
appear, and upon the change of government was regarded as 
public or unappropriated land. 

Congress, by the act of 1824, without asserting any title to 
the lot, by the most cautious terms vested in the mayor, &c., 
“all their right and claim to the lot known as the bakehouse 
lot, containing about three fourths of an acre of land.” ~ 

Language could scarcely be more guarded; yet they further 
expressly provide in the second section, “ that nothing in this 
act contained shall be construed to affect the claim, if any such 
there be, of any individual, or any body politic or corporate.” 
(See Act of 1824, 1 Land Laws, p. 885.) 








460 SUPREME COURT. 





Doe v. The City of Mobile et al. 





If Congress, therefore, confirmed the plaintiff in his claim by 
virtue of the act of 1822, and reserved in the same act the right 
to determine its precise admeasurement by a survey thereof, it 
cannot be intended that two years afterwards it voluntarily 
donated the same lot of land to another. United States v. Ar- 
redondo, 6 Pet. 739. 

The case presented is one where the common grantor has 
made two grants, and conclusively defined the limits of one of 
thein. 

The survey made by the government, and upon which the 
patent issued, is a complete one, all the lines being ascertained 
and closed, and it is not true, as the Supreme Court of Alabama 
has erroneously supposed, that one of the lines called for ‘is 
the south boundary of the king’s bakehouse,” on the under- 
standing that this was a well-ascertained line. 

The description of the premises in the patent refers to an 
actual survey upon the ground, made by the United States sur- 
veyor under the act of Congress, and which was duly deposited 
in the General Land Office. The cotrses and distances and 
the length of each line are accurately given, and the lot is 
declared to contain ‘20,495 superficial feet.” 

It is urged by defendants, that, as the line running north is 
described as ‘224 feet, to the south boundary of the bake- 
house lot,” the course and distance must yield to the line 
called for. 

The general rule is admitted to be ‘that the most material 
and certain calls shall control those which are less material and 
less certain”; and that therefore “artificial or natural bounda- 
ries control course and distance.” Barclay v. Howell’s Lessee, 
6 Pet. 499. See cases collected, 1 Met. & Perkins’s Dig., 
§ 20, p. 474. 

But this rule as to artificial and natural boundaries is not an 
inflexible one; but when no mistake could possibly occur in 
the ‘course and distance,’ the reason of the rule failing, the 
rule falls with it. Davis v. Rainsford, 17 Mass. 207; Ful- 
wood v. Graham, 1 Richardson, 491. 

There is no fixed line to the bakehouse lot which would 
raise such a case of contradiction to the “course and distance ” 
as to raise the question of preference. Neither under the Span- 
ish or American governments had the lot been surveyed, nor is 
there any evidence that it had ever been inclosed, or that the 
community had in any way ever recognized the location of its 
southern boundary. 

This government was the absolute owner, as successor to 
Spain, of this lot, and held the legal title (as may be conceded 
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for this argument) to the adjoining lot of Farmer. Having 
confirmed the title of Farmer’s heirs in 1822, and by its subse- 
quent patent described the precise extent of its confirmation, it 
certainly could not have intended, by a pure donation in 1824, 
to grant to another a portion of these very premises. 

Where a vendor holds two tracts adjoining, and sells a certain 
quantity by metes and bounds, though the deed call for one 
tract, the purchaser shall hold according to the metes and 
bounds. Wallace v. Maxwell, 1 J. J. Marsh. 447 ; Mundell v. 
Perry, 2 Gill & Johns. 206. 

In this case, the survey having been made by act of Con- 
gress to constitute the foundation of a patent, and adopted by 
the government for this purpose, the extent of the grant must 
be determined by the actual location upon the ground. Ma- 
chias v. Whitney, 4 Shep. 343; Lewen v. Smith, 7 Port. 428. 

The construction of these boundaries was a question of law 
for the court, and not of fact for the jury. Doe v. Paine, 4 
Hawks, 64; Cockrell v. McQuin, 4 Monr. 63; Hurley v. 
Morgan, 1 Dev. & Batt. 425. 








Mr. Campbell, for the defendants in error, made the follow- 
ing points. 

The lessors of the plaintiff claim, that a parcel of land in the 
possession of the defendants is contained within the limits of a 
lot surveyed and patented to them by the United States. ‘Two 
questions arise on the record : — 

1. What is the construction of the patent, from the United 
States to the lessors of the plaintiff? 

2. What is the effect to be given to that patent, as compared 
with the act of Congress of May 26, 1824, under which the de- 
fendants claim the lot ? 

1. ‘The line which affords the subject of dispute is found in 
the patent as follows: —‘‘ From a stake, thence north 17° 40' 
west, 224 feet, to the south boundary of the bakehouse lot ; 
thence with said south boundary, south 75° 15’ west, 89 feet 
6 inches, to the east boundary of Emanuel Street.” 

The plaintiff contends that these lines are to be ascertained 
from the courses and distances specified in the patent, and that 
the south boundary of the bakehouse lot is to be sought and 
established from those data. We contend that the south boun- 
dary of the bakehouse lot is regarded in this patent as a fixed 
and well-known line, and that there was no intention on the 
part of the government to interfere with it. The controlling 
call in the patent is the boundary of the bakehouse lot, and 
not the course or distances returned by the surveyor. 

39 * 
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The line of a tract of land may as well be the subject of a 
call as a natural object. Carroll v. Norwood, 5 Har. & Johns. 
163; 1 Taylor, 163. It is as certain as a tree. Pennington 
v. Bordley, 4 Har. & Johns. 457. 

Where land is described as running a certain distance by 
measurement to an ascertained line, though without a visible 
boundary, such line will control the admeasurement and deter- 
mine the extent of the grant. 6 Ala. 738; 8 Ala. 279; Flagg 
v. Thurston, 13 Pick. 145; 5 Har. & Johns. 163; 13 Wend. 
300. 

When the lines or courses of an adjoining patent, being suf- 
ficiently established, are called for in a patent or deed, the lines 
shall be extended to them without regard to distance. Cherry 
v. Slade, 3 Murph. 82. 

When a patent calls for the lines of another patent, it must 
stop at the first intersection with the latter. Miller v. White, 
1 Taylor, 309; 16 Ohio, 428; Gilchrist v. McLochlin, 7 Ire- 
dell, 310. 

Grants of adjoining land by the State, and occupation under 
them, and subsequent conveyances, referring to monuments not 
existing at the time of the original grants, are admissible in 
evidence for the same purpose. Owen v. Bartholomew, 9 Pick. 
520. 

In locating lands the following rules are resorted to, and gen- 
erally in the order stated: — Ist. Natural boundaries ; 2d. Ar- 
tificial marks; 3d. Adjacent boundaries ; 4th. Course and dis- 
tance. Fulwood v. Graham, 1 Richardson, 491; 3 Gill & 
Johns. 142-150. 

The decisions of the Supreme Court, in so far as they bear 
upon this subject, are in coincidence with them. 6 Wheat. 
582; 7 Wheat. 7; 6 Peters, 498; 3 Peters, 96. 

2. We contend that the United States, having made an ab- 
solute grant to the defendants of the bakehouse lot, all ques- 
tions relative to the extent and boundaries of that lot were 
placed beyond the control of the land office. The goverument 
may grant lands twice. The effect of such grants must be de- 
termined, not by the officers of the land office, but the parties 
claiming under them may assert their rights in courts of justice, 
and claim their judgments upon them. 

The boundaries of the bakehouse lot were ascertainable by 
the party to the grant. If they assumed to control lands with- 
out the proper boundaries, their grant did not protect them. 
What land was included within the bakehouse lot was a ques- 
tion for a jury whenever a controversy arose concerning them, 
which became the subject of a suit in court. 
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The officers of the land office could not inquire whether the 
defeudants were intruders or otherwise. Fletcher v. Peck, 6 
Cranch, 87; 8 Cranch, 244; 6 Peters, 741; 12 Peters, 454; 
14 Peters, 414; 2 Howard, 319; 7 Howard, 586. 


Mr. Sergeant, for the defendants in error, made the follow- 
ing points. 

1. That there is no error in the judgment of the Supreme 
Court of Alabama. 

Kor this general position, the points and authorities of the 
defendants’ counsel below, and the Supreme Court of Alabama, 
are here adopted, and submitted to the court as sound and 
correct. 

2. That there is no question in the case cognizable by this 
honorable court. 

it is true that both parties claimed under acts of Congress, 
and that the plaintiff claimed under a patent from the United 
States. and alleged that he had a right which derived from the 
exercise of a United States authority. But it is also true, 
that, in point of law, neither of these claims was necessarily 
or at all involved in the case, or in its decision. 

The plaintiffs patent calls for the ‘south boundary of the 
bakehouse lot” as its boundary on the north, and “ thence 
with said south boundary’; so that one line was common to 
both lots, and was the boundary line between them. Neither 
could pass beyond it. There was, therefore, no interference 
between them. If either of them claimed beyond it, it must be 
under some other right. It could not be under the right de- 
rived from the United States, being inconsistent with its ex- 
press terms, and contradictory to them. 

This line was an established and existing line, as the line of 
the bakehouse lot, before any of the grants. It is recognized 
by the act of 6th May, 1824, which grants the “ bakehouse 
lot’ asa known and defined thing. The plaintiffs patent rec- 
ognizes it as a fixed and established line. It is also recognized 
in the plaintiffs original French grant, dated in 1757. This 
lot, thus known and recognized, was granted by the United 
States to the city of Mobile in 1824. All grants afterwards 
made are of course subject to it. Besides, the patent of the 
plaintiff is only a release, and that release expressly subject to 
prior claims. The certificate of the register and receiver, too, 
expressly recognizes the south boundary of the bakehouse lot 
as an existing known boundary. 

The question, then, is a mere question of fact, namely, 
Where was and is the south boundary of the bakehouse lot ? 
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If it should be alleged that this question was before the reg- 
ister and receiver, and decided by them under an authority de- 
rived from the United States, there are several answers : — 

1. That the question was never submitted to them. 

2. That they never assumed jurisdiction of any such ques- 
tion, nor pretended to decide it. 

3. That there was no subsisting case upon which they had 
any ‘authority to act. 

The case, therefore, was a mere question of boundary. That 
was a question for the jury, and the jury have decided it. 
Kennedy’s Executors v. Hunt, 7 How. 586, 593; McDonogh 
v. Millaudon, 3 How. 693; Mackay v. Dillon, 4 How. 447. 





*. Coxe, for the plaintiffs in error, made the following 
Pes 

The case depends upon the true construction of the act of 
26th May, 1824. This is to be gathered from the language 
of the statute and the construction given to it by this court. 
1 Land Laws, 398. The first section grants all the right 
and claim of the United States to the lots known as the hos- 
pital and bakehouse lots, containing about three fourths of an 
acre of land, &c.; also, the right and claim of the United States 
to all the lots not sold or confirmed to individuals either by 
this or any former act, and to which no equitable title exists in 
favor of any individual under this or any other act, &c., to the 
city of Mobile. The second section grants the right of the 
United States in certain lots whereon improvements have been 
made. 

Upon this statute the defendant rests his entire claim. 

The plaintiffs claim is founded upon a title originating un- 
der the former government, which had been submitted to the 
commissioners authorized to examine it, and confirmed by the 
act of May 8, 1822, (1 Land Laws, 348 ,) and finally evidenced 
by the patent, 14th November, 1837. 

A comparison of these acts can leave little doubt upon this 
question. In the act of 1822, certain titles derived from French, 
British, and Spanish authorities are in terms confirmed. These 
titles had originated in the public acts of the functionaries of 
these governments; they in granting, and the individuals in 
accepting them, had acted in good faith, believing, without any 
thing to awaken doubt, that the existing governments possessed 
perfect titles. Such titles, therefore, commended themselves 
to the justice, equity, and honor of the nation, and these claims 
had been recognized and confirmed by repeated acts of legisla- 
tion. 14 Peters, 365, 377, &c. In the arrangement made 
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with Georgia, they had been to a certain extent secured, and 
Congress, in carrying out the provisions of that arrangement, 
had even exceeded in liberality the obligation which it had as- 
sumed. While, therefore, these inchoate or imperfect titles 
were confirmed, the limitation was imposed that they were to 
be regarded as confirmations, not new grants. 

The fifth section contains a most important provision. It 
enacts that the registers and receivers of the land offices shall 
have the same powers to direct the manner in which all lands 
confirmed by this act shall be located and surveyed, and also 
to decide between all conflicting and interfering claims, as are 
given by another act passed the same day, although it appears 
later in the statute book. 3 Statutes at Large, 707, c. 128; 1 
Land Laws, 352, c. 273; see also $ 4. 

It will be observed, that the words of confirmation are in the 
present tense; but that the precise location of the land the 
title to which is confirmed is subsequently to be made by the 
officers of the government. When thus made, the particular 
bounds must be carried back to the date of the confirming act. 
It must also be remembered, that, so far as regards this case, the 
only party with whom any conflict could arise as to the boun- 
daries of the land was the United States, under whom, by a 
subsequent act, defendants claim title. ‘The authority of Con- 
gress, therefore, to prescribe the officers whose decision was to 
fix the lines and extent of these confirmations, while sufficient- 
ly clear as to individuals holding conflicting claims, is beyond 
all possible doubt as regards the government itself. The pat- 
ent shows that this authority was exercised, and the United 
States admit it to have been properly exercised. 

In this view of the case, then, it would seem clear that, un- 
der and by virtue of the act of 1822, the plaintiffs were pres- 
ently confirmed, as against the United States, to the property 
claimed by them, to the full extent of the lines subsequently to 
be ascertained by the register and receiver, and included in 
their patent; and that this title, thus defined, could not be 
questioned or controverted by any party subsequently deriving 
title from the United States. This is the first proposition 
maintained on behalf of the plaintiff in error. 

If this proposition needs corroboration, it is apprehended it 
will be found in the language of the act of 26th May, 1824, 
two years subsequently. 

1. At that date, what title had the United States to the prem- 
ises in question, which could be granted ? 

2. What do the United States profess to grant? 

It has already been shown, that two years before this period 
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Congress had, in the most solemn and precise manner, con- 
firmed the plaintiff’s title, and had intrusted to the officers of 
the government the power to locate the land and establish its 
boundaries, so far as either the government itself, or individuals 
claiming under a similar title, were concerned. The patent 
contains the most conclusive evidence that these officers exe- 
cuted the authority thus delegated, and that it received the 
sanction of the government. 

Under this state of circumstances, Congress passed the act 
of May 26, 1824. (1 Land Laws, 398.) It grants to the city 
of Mobile the right and claim of the United States to two cer- 
tain lots by name, estimated to contain about three fourths of 
an acre, but without any designation of the boundaries or ex- 
tent of either. No official survey or location of these lots has 
ever been made ; no boundaries have ever been oflicially ascer- 
tained ; no action of any public functionary has been produced ; 
no action by the land office has been had ; no patent has been 
issued. Independently of the guarded language employed in 
the first section, and which, it may be argued, extends only to 
the general grant of “all the lots”’ there mentioned, the second 
section contains a distinct proviso, ‘that nothing in this act 
contained shall be construed to affect the claim or claims, if 
any such there be, of any individual or individuals. or of any 
body politic or corporate.” 

In Lessee of Pollard’s Heirs v. Kibbe, 14 Peters, 361, this 
court says, in speaking of this act of 1824, “It being a private 
act for the benefit of the city of Mobile and certain individuals, 
it isfair to presume it was passed with reference to the partic- 
ular claims of such individuals, and the situation of the land 
embraced within the law at the time it was passed.” ‘If the 
second section applies to the lot in question at all, it is excepted 
out of the first section.” (p. 362.) “It is not to be presumed 
that Congress would grant, or even simply release, the right of 
the United States to land confessedly before granted ; this 
would be only holding out inducements to litigation.” (p. 366.) 

This case seems, then, definitively to settle these points : — 
that the grant to Mobile was a mere donation by the United 
States of its right and title, whatever that might be, to the city 
of Mobile ; that it operates no injury whatever to any claim or 
title, whether those comprehended in the second section, or, 
still more obviously, such as had been previously recognized 
and confirmed ; and that no construction ought to be given to 
the act which would make it enure in any way to the detri- 
ment of any other claim of any individual. 

The city of Mobile, the recipient of this bounty, now as- 
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sumes, under color of this statute, a higher position than the 
United States have ever assumed in regard to this property ; ar- 
rogates the right to fix, according to her own will, the extent 
of the property gratuitously bestowed upon her, when her pre- 
tensions come in conflict with grants, the equity, at least, of 
which the United States have ever recognized; disclaims the 
authority reposed in intelligent public officers, to whom the 
government had previously delegated the authority to decide 
upon the extent of the confirmations it had made; and repu- 
diates the action of the Land Office and the patent emanating 
from the President. 








Mr. Justice WOODBURY delivered the opinion of the court. 

The original action in this case was ejectment for part of a 
lot of land situated in the city of Mobile. 

The plaintiff contended, that the piece in controversy be- 
longed to the tract which he claimed in the preceding case 
against Eslava, and to which he had the evidence of title 
shown there under a French grant in 1757, confirmed by an 
act of Congress of May 8, 1822, and a quitclaim patent for it 
issuing November 14, 1837. On the contrary, the city con- 
tended, that this piece belonged to what was termed the bake- 
house lot, and into which it entered in 1824, under a grant 
from the United States by an act of Congress at that time, con- 
veying all their title to it (4 Statutes at Large, 67); and that 
this bakehouse lot, having been known by that name for near 
a century, and used by the Spanish authorities for baking bread 
for their troops, was a public lot at the period of the cessiqn of 
the country in 1819, and hence passed to the United States, 
and a complete title to it was made from them to the city by 
the grant before named. Since the trial in the State court, we 
have, in the preceding case of Farmer’s Heirs v. Eslava, so held 
as to show that those heirs are not entitled to any portion of 
the lot which is here in controversy, and have thus rendered a 
decision in this case not very important, except as regards costs. 

But as the judgment there is not between the same parties 
as here, it may not in point of law settle this case, and we must 
therefore dispose of it on its own facts and merits. 

For the purpose of the trial in the State court, whose judg- 
ment this writ of error is brought to reverse, it seemed in the 
end to be conceded that the plaintiff might have a just claim, 
so far as respects the city, to the extent of the true boundaries 
of the lot confirmed to him, and that the defendants might 
have a like claim to all which really was embraced in the 
bakehouse lot. But the plaintiff maintained that the southern 











468 SUPREME COURT. 








Doe v. The City of Mobile et al. 











boundary of this last lot did not extend so far south as the de- 
fendants contended. And if it should extend in that direction 
no further than the plaintiff insists, the piece of land in contro- 
versy here would clearly belong to him. 

Looking at the case first in this aspect, the trial in the State 
court was ultimately only a trial of the true boundary of the 
south side of the bakehouse lot; and any instructions by the 
court which are there excepted to on the evidence, whether 
parol proof could control written, or monuments restrain dis- 
tances, &c., would not be revisable here under the twenty-fifth 
section of the Judiciary Act. ‘They would depend on common 
law principles, or the peculiar laws of the State, and not on 
any acts of Congress, or doings of our public officers. 

But the plaintiff insisted, that, when a conflict began con- 
cerning this line and the title to this piece of land, the register 
and receiver heard the parties, and being by the two acts of 
Congress of May 8, 1822 (4 Statutes at Large, 700, 708), 
authorized to decide on such claims, they settled finally, then 
and for ever, both the title and location, including the true 
southern boundary of the bakehouse lot. 

The State court does not seem to have concurred in this view, 
but allowed the parties before them and the jury to examine 
into the true line of the bakehouse lot on general principles ; 
and it was settled against the plaintiff, so as to cover by that 
lot what the defendants occupied. This course by the court 
certainly overruled the right set up under the supposed decision 
of those public officers of the United States concerning the title, 
and, hence, so far as regards that ruling, the judgment is sub- 
ject to our revision. 

In Eslava’s case, however, we have just decided that those 
public officers were not empowered to settle conflicting titles, 
but only conflicting locations ; and if they made a location here 
of the lot claimed by F'armer’s heirs, so as to embrace this strip 
or piece of land, which is not improbable, it would leave the 
title unsettled, and not thus vested in the plaintiff. Or if they 
went further and had a right to go further, and decided that 
the title in this piece was in Farmer’s heirs, we think it by no 
means certain that the description in the patent, which is the 
whole evidence in the record before us as to their decision, 
would show this result with such clearness as to justify fol- 
lowing it. 

The northern line of Farmer’s lot is still in their survey 
described as “ the south boundary of the bakehouse lot.” To 
be sure, if from the preceding corner you go, as directed, 224 
feet, this strip would be included in Farmer’s lot. But this 
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distance, if overreaching the true south boundary of the bake- 
house lot, must yield to that as a monument, as was the in- 
struction of the court, and as the jury have found in this 
instance it did. Preston v. Bowmar, 6 Wheat. 582; 6 Peters, 
449; 7 Peters, 219; 13 Pick. 145; 13 Wendell, 300. 

Had this line on the north been described by the local offi- 
cers, not only by saying it bordered on the south boundary of 
the bakehouse lot, but by specifying where that boundary was, 
by stakes and stones, or trees, or some other monument, the legal 
difficulty and doubt might have been overcome, in fixing with 
sufficient certainty, that they intended to indicate the exact 
place of that line, and that it was where the plaintiff con- 
tends. 

But they did not do so, and beside these objections to their 
want of power to settle finally the conflicting claims as to title 
in any case as specified in Barbarie et al. v. Eslava et al., it is 
very obvious that it was not meant to be extended to any con- 
flict growing out of a title like that of the defendants. From 
the nature of the subject-matter and language of the acts of 
Congress, their authority embraced only those conflicts arising 
in cases of imperfect grants made before the cession of the 
country, and not a perfect grant like this to Mobile, from the 
United States alone, made since the cession. 

The words of the first act give power to those officers to 
decide, even on locations, only as to “all lands confirmed by 
this act” ($¢ 5, ch. 122). But the bakehouse grant was not 
one of those “ confirmed” by that act, and was not granted to 
the defendants till near two years after. 

The fourth section of the other law (ch. 128), which is also 
to regulate their powers as to the location and survey of con- 
flicting claims, specially excepts cases of perfect title, and in- 
cludes only such as are “ confirmed,” &c., manifestly not em- 
bracing subsequent grants, like those of the United States to 
Mobile, never confirmed by commissioners, and hence to be 
adjudicated on, when in controversy, only by the proper judi- 
cial tribunals. 14 Peters, 414; 6 Peters, 741. 

Such a title, too, is one of the highest character, and one 
which Congress by legislative grant, when owning the soil, is 
fully competent to give; and which needs not the aid of any 
patent. 6 Cranch, 128; Strother v. Lucas, 12 Peters, 454; 
United States v. King, 3 Howard, 773 ; United States v. Gratiot, 
14 Peters, 529. 

Hence the State court acted properly in considering the ques- 
tion of title still open, and balanced by the evidence, except as 


to the place of the true boundary on the south side of the bake- 
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house lot. That boundary it tried; and it was triable without 
any appeal to us. 

It is not for us to interfere with its rulings or opinions on 
points belonging to the cognizance of State tribunals, though 
on the main controversy it might not be very difficult to decide, 
whether it erred or not, considering that the original patent 
in 1757 of Farmer’s claim was on one side to be “ of the depth 
which remains of the establishment of the king’s bakehouse ” ; 
that the next conveyance by the patentee to Guichandene, in 
the same year, uses like words for that boundary, being “ with 
the depth which remains after that of the king’s bakehouse,” 
and that this boundary is similarly described in all the subse- 
quent conveyances; and considering that the bakehouse lot 
should therefore be first satisfied, and distances in deeds or 
patents yield to monuments; and considering that the line 
adopted was by much evidence shown to be the ancient line 
on that side by the ancient fence, and thus, too, giving to it a 
uniform instead of irregular shape, and not taking from it, as 
this claim does, near one third of its supposed size. 

Finally, on what is properly before us under the twenty-fifth 
section, we think that the defendants, as grantees from Con- 
gress of the “ hospital and bakehouse lots,” (Act of 26th May, 
1824, in 4 Statutes at Large, 67,) should not be disturbed in 
their occupation of the latter lot, with the limits settled to be 
the true ones in the State court. 

Judgment affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Alabama, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of 
the said Supreme Court in this cause be, and the same is here- 
by, affirmed, with costs. 
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JoHn GoopTiTLe, EX DEM. Jonn Potiarp, Wittiam Po tiarp, Joun 
Fow er AND Harriet, His Wire, rate Harriet Pottarp, HENry 
P. Ensign AND Puese, HIS WIFE, LATE PHeBe PoLLarD, GEORGE 
Huceins anp Louisa, H1Is Wire, rate Louisa Potiarp, JosEPH 
Case AND Exiza, wis Wire, tate Exiza Potitarp, Herrs anp 
LecaL REPRESENTATIVES OF WILLIAM POLLARD, DECEASED, PLAIN- 
TIFF IN ERROR, v. Gatus KIBBE. 


The decision of this court in Pollard v. Hagan, 3 Howard, 212, reéxamined and 
affirmed. 

By the admission of the State of Alabama into the Union, that State became invested 
with the sovereignty and dominion over the shores of navigable rivers between 
high and low water mark. Consequently, after such admission, Congress could 
make no grant of land thus situated. 


Tis case was brought up from the Supreme Court of Ala- 
bama, by a writ of error issued under the twenty-fifth section 
of the Judiciary Act. 

It involved the same principle decided by this court in the 
case of Pollard v. Hagan, reported in 3 Howard, 212. It is not 
necessary, therefore, to set forth the facts and title any further 
than they are stated in the bill of exceptions which was taken 
to the opinion of the Circuit Court for Mobile County. The 
action of ejectment was brought by the lessee of Pollard’s heirs 
in 1838, and was tried in 1845. 


Bill of Exceptions. 


On the trial of this cause the plaintiff produced the follow- 
ing grant :— 

“To the Commandant. 

* William Pollard, an inhabitant of this district, states to you 
with all respect, that whereas he has a mill situate on his place 
of abode, and frequently comes to this place with planks and 
property from his mill, therefore he wishes to have a situation 
favorable to the landing and safety thereof, and there being a 
vacant piece of ground at the edge of the water, between the 
canal called John Forbes’s and the wharf of this place, he 
prays you to grant him said piece of ground at the edge of the 
water, the better to facilitate his business. A favor which he 
hopes to obtain from you. 

“ Witxtiam Powvarp. 

“ MosiLe, December 11th, 1809.” 


“ Mosite, December 12th, 1809. 


“‘T grant to the petitioner the piece of ground which he asks 
for at the edge of the water, if it be vacant. 
**CayeTano Perez.” 
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The plaintiff next read the act of Congress, passed 26th May, 
1824, entitled “An act granting certain lots of ground to the 
corporation of the city of Mobile, and to certain individuals in 
said city,” and an act of Congress of 2d July, 1836, entitled 
“An act for the relief of William Pollard’s heirs,” and a patent 
of the United States in pursuance of the said act, for the lot in 
controversy, to the lessors of the plaintiff; the plaintiff further 
proved, that, in the year 1813 or 1814, some wreck and drift 
wood was removed from the place where the premises in ques- 
tion now are, by the hands of William Pollard, the grantee. 

It was proved that in the year 1823, no one being then in 
possession, and the same being under water, Curtis Lewis, 
without any title, took possession of and filled up east of Water 
Street, and from it eighty feet east, and to the north of Govern- 
ment Street; that Lewis remained in possession about nine 
months, when he was ousted in the night by James Inerarity, 
one of the firm of Panton, Leslie, & Co., and of John Forbes 
& Co., its successor, claiming the land under the Spanish grant 
hereto attached, who improved the lot by the erection of a 
smith’s shop. That shortly afterwards, Curtis Lewis recovered 
the possession under a forcible entry and detainer proceeding, 
and remained in possession for several years, during which he 
and Forbes & Co. were engaged in a lawsuit. 

The whole matter was terminated by the purchase, in 1829, 
by Henry Hitchcock, of the title of Forbes & Co., of Curtis 
Lewis, and of the Mayor and Aldermen of Mobile. Henry 
Hitchcock remained in the possession of the property till 1835, 
when he sold to the defendant for $ 28,000. 

The defendant produced the original Spanish grant and the 
English copy thereof, for the premises in dispute, with the cer- 
tificate of confirmation, and produced the conveyances afore- 
said, showing the title under which he claims. 

He proved that Panton, Leslie, & Co., and Forbes & Co., 
have had possession of the lot specified in their grant from its 
date; that they fulfilled the conditions which are specified 
therein; that to the east of the present site of Water Street, 
they had a canal extending into the river, through which 
their boats came up; that there was an embankment on both 
sides of this canal, on which their goods were landed, and from 
which their shipments were made. The fillings up done by 
Lewis were done by sinking flat-boats in this canal. 

The particular lots now sued for lie south of the canal and 
embankment aforesaid, and are between the king’s old wharf 
and Forbes’s canal; they lie to the east of Water Street, and 
fall within the lines laid down in the patent. 
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The particular land in this writ was never improved until 
Curtis Lewis made the fillings up. It was further in proof, that 
previous to 1819, then, and until filled up, the lots claimed by 
plaintiff were at ordinary high tides covered with water, and 
mainly so at all stages of water; that the ordinary high tide 
at that time, flowing from the east, reached to about the middle 
of what is now Water Street. ‘That in the Spanish times the 
eastern part of the lots to the west of Water Street was subject 
to be covered by water at ordinary tides by a flow of water 
from the river. ‘That what is Water Street at this time was 
a natural ridge, which was not usually overflowed except at 
high tides; but there was a depression to the north of the lot 
of defendant, across which it flowed around upon the eastern 
parts of the lots lying to the west of the lots sued for. This 
ridge was about fifteen feet wide; Water Street was laid out 
in 1820, and is sixty feet. 

That no one had possession of the premises in question be- 
fore 1826, except as before stated. The lines of the lot in the 
Spanish grant, being extended to the river, include the premises 
in dispute. | 

It was further in evidence that Mr. Pollard died in 1816. 

Test & Puiwures, for Plaintiff. 
J. A. CAMPBELL, 
Stewart & Easton, for Defendant. 


And upon this evidence the court gave the following instruc- 
tions to the jury, to wit: — 

‘“ Plaintiff claims under a Spanish grant by Cayetano Perez, 
of date December 12, 1809, act of Congress confirming the 
same, July 2d, 1836, and a patent from the United States in 
pursuance thereof, dated March 15th, 1837. 

‘‘ Defendant insists that plaintifi’s title is not good, because 
the Spanish grant of itself is incomplete and invalid, and al- 
though it was confirmed by act of Congress in 1836, yet, the 
premises sued for being the shore of a navigable river, lying 
below high-water mark at the time the State of Alabama was 
admitted into the Union, Congress, at the time of the act of 
confirmation, had no control over the subject, and was power- 
less to add any thing or impart any vitality to the Spanish 
grant. 

“The plaintiff replies and says, that, by the treaty of 1819 
with Spain, Spanish grants of the character of that under which 
the plaintiff claims were recognized by the United States, who 
assumed the obligation that said grants should be satisfied and 
confirmed. This obligation the plaintiff contends is to be con- 

AQ * 











474 SUPREME COURT. 








Goodtitle ». Kibbe. 


sidered as a contract with the persons holding these grants ; 
and no legislation of the United States, without the consent 
of such persons, can impair this obligation, or excuse the per- 
formance of the duties it clearly imposes. 

“From this statement of the case, the first question that 
naturally presents itself is, What was the character of the inter- 
est the United States had in the premises in 1836, or had they 
any interest at that time in the soil ? 

‘In March, 1819. Congress passed an act to enable the peo- 
ple of Alabama Territory to form a constitution and State gov- 
ernment, and for the admission of such State into the Union 
on an equal footing with the original States. That act de- 
clares that all navigable waters within the said State shall for 
ever remain public highways, free to the citizens of said State 
and the United States. What is the footing on which the 
original States stand in regard to the shores of their navigable 
rivers, and the soil covered by them? That footing is certain- 
ly the perfect and absolute control of the shores of those rivers 
in the respective States, except so far as the United States gov- 
ernment may find it necessary to use them in the legitimate 
exercise of its constitutional rights. For the purpose of ena- 
bling itself to do this, so far as Alabama is concerned, it has not 
thought proper to assert any rights of ownership in the shore, 
but has rather relinquished the idea of such ownership in itself, 
and recognized it in the State, by stipulating for a free use of 
said shores by the citizens of the United States. 

“What has been said is based upon the assumption that, by 
the treaty with Spain, the United States acquired the same 
property in the shores of navigable rivers that Spain had, and 
that they had, by the act of 1819, transferred the rights ac- 
quired under the treaty to the State of Alabama, reserving only 
the easement of navigation to the citizens of the United States. 
The question then arises, Could the United States, in contra- 
vention of the obligation they had incurred under the Spanish 
treaty, ratify and confirm these Spanish grants ? 

‘If Spain could have granted the shores of navigable rivers, 
and the same power that Spain had had been conferred upon 
the United States by the treaty of 1819, and in pursuance of 
that treaty, and the pledges therein given, the United States 
had confirmed this grant prior to the admission of Alabama 
into the Union, there can be no doubt that the plaintiff’s title 
would have been valid; but this was not done. 

“‘ Before it is done, the United States place themselves in 
a position where they cannot do it. Whether they ought to 
have placed themselves in that position, or what are the conse- 
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quences of this act, so far as the Spanish government is con- 
cerned, or the inviolability of the treaty between the two na- 
tions, it is needless now to inquire. If wrong has been done, 
the law of nations indicates the remedy. We must look at 
things as they are, and so viewing, the court is impelled to the 
conclusion, that if, at the time of the admission of the State of 
Alabama into the Union, the land described in plaintiff’s dec- 
laration was below ordinary high-water mark, there was no in- 
terest in the same in the United States in- 1836, and that the 
act of confirmation, and the patent in pursuance thereof, could 
not aid plaintiff’s title, and that the same is invalid and un- 
sound.” 

To which charge the plaintiff excepts, and prays the court to 
sign, seal, and certify this bill of exceptions, which is done. 





Under these instructions, the jury found a verdict for the 
defendant, and, the case being carried to the Supreme Court 
of Alabama, that court affirmed the judgment of the Circuit 
Court. 

A writ of error then brought the case up to this court. 


It was argued by Mr. Phillips and Mr. Cove, for the plain- 
tiffs in error, and Mr. Campbell, for the defendant in error. 

It is not thought necessary to insert those parts of the argu- 
ments of counsel relative to the effect of the admission of Al- 
abama into the Union upon the subsequent power of Congress 
to grant land between high and low water mark upon naviga- 
ble rivers. ‘The court, in its opinion, considers that point as 
settled in the case of Pollard v. Hagan, 3 Howard, 212. The 
counsel for the plaintiff in error, however, drew a distinction 
between that case and the present, as follows. 

The case as now presented, however, differs materially from 
the case of Pollard v. Hagan, in 3 Howard. The Spanish con- 
cession was not then before the court, and the acts and patent 
relied upon were all subsequent to the date of admission. 

The concession to Pollard, made while Spain was in the un- 
disturbed possession of the territory, by every principle, either 
of national or municipal law, gave him a claim of title upon 
this government, which it was bound in good faith to perfect. 
It is true that, if the political departments refused to discharge 
their obligation, the courts of justice could not enforce it; but 
the want of this sanction in no wise impaired its obligatory 
force. 

Having by the treaty with France, in 1803, acquired our 
title, and by the treaty with Spain, in 1819, termed on its face 
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a treaty of cession, confirmed our ‘possession to this territory, 
treaty stipulations and the law of nations arose to control the 
action of the government as strongly as if the duties were im- 
posed by constitutional provision. 

The annexation of this acquisition to the Mississippi Terri- 
tory by the act of 1812 did not obstruct the exercise of those 
high duties, nor did the authority given by Congress that the 
State of Alabama might be carved out of it produce this con- 
sequence. The people of that State would have spurned an 
advantage founded upon a violation of national faith. 

That Pollard’s title was the subject of a confirmation by 
Congress is expressly ruled, when this case was first presented, 
in 14 Peters, the court there citing the decision of Judge Mar- 
shall in De la Croix v. Chamberlain, “that the United States 
had never, as far as we can discover, distinguished between the 
concessions of land made by the Spanish authorities within the 
disputed territory, while Spain was in actual possession, from 
concessions of a similar character made by Spain within the 
acknowledged limits.” The court, therefore, concluded that 
Pollard’s claim was within the exception of the act of 1824, 
reserving all cases where the Spanish government had made a 
“new grant” during the time at which they had the “ power” 
to grant the same (p. 364). 

All the circumstances constituting the history of the times 
justify the declaration that, in the admission of the State, 
neither of the contracting parties understood that the political 
obligations resting upon this government, as the successor of 
Spain, to perfect the titles of individuals acquired in good faith 
under Spanish dominion, were at all impaired ; the more es- 
pecially as it is not pretended that their fulfilment would in 
any manner work an injury to any public or private interest. 

That the proprietorship of the soil between high and low 
tide belongs to the public, and may be acquired by individuals 
either by grant or prescription, is a doctrine of the common 
law, taught by Sir Matthew Hale in his treatise De Jure Maris 
(1 Hargrave’s Law Tracts, p. 37), citing Bracton, who, in turn, 
quotes the Roman civil law from Justinian’s Digest. Consta- 
ble’s case, 3 Co. 105, 107. ‘There being but this distinction 
between the common and civil law, that the former confines 
this right to the “ sea-shore, arms of the sea, bays, and rivers 
where the tide ebbs and flows,” while the latter extends the 
right to include all ‘“ navigable rivers.” Ingraham v. Wilkin- 
son, 4 Pick. 273. 

The government, therefore, had the right to grant to Pollard 
the fee of the soil, subject only to the restraints imposed by the 
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public interest and convenience. Blundel v. Collvel, 5 Barn. 
& Ald. 267; Browne v. Kennedy, 5 Har. & Johns. 195; Ha- 
gan v. Campbell, 8 Port. 9; Mayor v. Eslava, 9 Port. 596. 


The counsel for the defendant in error noticed this subject 
in his third and sixth points. 

3. The decisions of this court reported in 3 Howard, 212, 
and 16 Peters, 367, are directly against the right of the United 
States to grant the shore after the admission of Alabama into 
the Union. Such being the law upon this question, the only 
inquiry is, whether the production of an incomplete Spanish 
title (a mere permit to occupy) can change the result. This 
court has repeatedly decided that such a paper can give the 
party no standing in the court, no matter when it was exe- 
cuted. 12 Wheaton, 599; 4 Howard, 449. 

This court has also decided, that a complete grant bearing 
date at the time this does (1809) can give the party no right 
to be heard in the courts of the United States. Foster v. Neil- 
son, 2 Peters, 253; 12 Peters, 511. 

The party cannot, then, rest upon his Spanish title. 

6. The opinion of the Supreme Court, reported in 3 How- 
ard, 212, was very deliberately given. A motion for a rehear- 
ing was refused. ‘The opinion comprehends within its princi- 
ple property to a very large amount, and possessions and con- 
tracts have been made with respect to it. 

In the State of Alabama, the Supreme Court has repeatedly 
acted in accordance with it, and has regarded it as the settled 
law of the land. An opinion so given, entering so far into the 
law of property of the country, cannot be questioned without 
producing great confusion. 8 Ala. 909, 930; 7 Ala. 883. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This is an action of ejectment brought by the plaintiff in 
error to recover a lot of ground in the town of Mobile, in the 
State of Alabama. The plaintiff claimed title under an in- 
choate Spanish grant, dated, December 12, 1809, and an act of 
Congress confirming this title, passed July 2, 1836, and a patent 
from the United States, dated March 15, 1837, which issued in 
pursuance of the act of Congress. 

The validity of this title was disputed by the defendant, 
upon the ground that the premises were a part of the shore of 
a navigable tide-water river, lying below high-water mark, when 
the State of Alabama was admitted into the Union in 1819; 
and that therefore, at the time of the passage of the act of 
Congress, the sovereignty and dominion over the place in ques- 





478 SUPREME COURT. 





Goodtitle v. Kibbe. 





tion were in the State, and not in the United States. And the 
court instructed the jury, that, if the land described in the plain- 
tiff’s declaration was below ordinary high-water mark at the 
time Alabama was admitted into the Union, the confirming act 
of Congress and the patent conveyed no title to the patentee. 

The question decided in the State court cannot be regarded 
as an open one. The same question upon the same act of 
Congress and patent was brought before this court in the case 
of Pollard v. Hagau, at January term, 1845, reported in 3 How- 
ard, 212. That case was fully and deliberately considered, as 
will appear by the report, and the court then decided that the 
act of Congress and patent conveyed no title. The decision 
of the Supreme Court of Alabama, from which this case has 
been brought by writ of error, conforms to the opinion of this 
court in the case of Pollard v. Hagan. And it must be a very 
strong case indeed, and one where mistake and error had been 
evidently committed, to justify this court, after the lapse of five 
years, in reversing its own decision; thereby destroying rights 
of property which may have been purchased and paid for in 
the mean time, upon the faith and confidence reposed in the 
judgment of this court. But, upon a review of the case, we 
see no reason for doubting its correctness, and are entirely sat- 
isfied with the judgment then pronounced. 

It has been supposed, in the argument for the plaintiff, that 
the proceedings in Congress upon the report of the commis- 
sioners in relation to the title claimed under the Spanish 
authorities, which have now been referred to, distinguish this 
case from that of Pollard v. Hagan. But this Spanish title 
was acquired in 1809, and it has been repeatedly decided that 
a Spanish grant in this territory, whether inchoate or complete, 
made after the treaty of St. Ildefonso, in 1800, did not convey 
any right in the soil to the grantee. And this subject was 
again considered and decided, after careful research and exam- 
ination, at the present term, in the case of Reynes v. United 
States, and the former decisions reaffirmed. Undoubtedly, 
Congress might have granted this land to the patentee, or con- 
firmed his Spanish grant, before Alabama became a State. But 
this was not done. And the existence of this imperfect and 
inoperative Spanish grant could not enlarge the power of the 
United States over the place in question after Alabama became 
a State, nor authorize the general government to grant or con- 
firm a title to land when the sovereignty and dominion over it 
had become vested in the State. 


The judgment of the Supreme Court of Alabama is therefore 
affirmed. 























JANUARY TERM, 1850. 479 





Atkinson’s Lessee v. Cummins. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Supreme Court of the State of Alabama, and was 
argued by counsel. On consideration whereof, it is now here 
ordered and adjudged by this court, that the judgment of the 
said Supreme Court in this cause be, and the same is hereby, 
affirmed, with costs. 








LessEE oF Isaac ATKINSON, PLAINTIFF IN ERROR, v. JoHN CuMMINS. 


The rule of evidence, as stated by Tindal, Chief Justice, in the case of Miller v. 
Travers (8 Bingh. 244), sanctioned by this court, viz.: —“ In all cases where a 
difficulty arises in applying the words of a will or deed to the subject-matter of 
the devise or grant, the difficulty or ambiguity which is introduced by the admis- 
sion of extrinsic evidence may be rebutted or removed by the production of fur- 
ther evidence upon the same subject calculated to explain what was the estate or 
subject-matter really intended to be granted or devised.” 

Therefore, where the sheriff sold a tract of land under a fiert facias, and made a deed 
of it to the purchaser, and it appeared afterwards that the debtor had two tracts 
near to, but separated from each other, and the sheriff’s deed described one tract 
accurately except that it called to bound upon two parcels of land which were actu- 
ally contiguous to the other tract, and the purchaser took possession of that to 
which the description was mainly applicable, and retained possession for nearly 
twenty years, parol evidence was admissible to show that the levy and sale applied 
to one tract only, and not both. 


Tuts case came up, by writ of error, from the Circuit Court 
of the United States for the Western District of Pennsylvania. 

It was an action of ejectment brought in the Circuit Court 
by Isaac Atkinson, a citizen of Ohio, to recover a tract of land 
in Derry township, Westmoreland County and State of Penn- 
sylvania. 

The whole case was stated in the bill of exceptions, which 
it is only necessary to recite. 


Copy of Bill of Exceptions. 

“In the Circuit Court of the United States, Western District 

of Pennsylvania. 

‘“Ricuarp Situ, Lessee of Isaac ATKtnson, a Citizen of the 
State of Ohio, v. Wituiam Stives, with Notice to Joun Cum- 
MINS, a Citizen of the State of Pennsylvania. 

“ November Term, A. D. 1846. — Action of Ejectment. 
“‘ Be it remembered, that at the November term, A. D. 1846, 
of the said court, before the Honorable R. C. Grier, an associate 
justice of the Supreme Court of the United States, and the 
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Honorable Thomas Irwin, judge’ of the said District Court, 
judges holding said court, at Pittsburg, in said district, the par- 
ties in this cause were at issue upon a plea of not guilty in 
manner and form as the said plaintiff hath thereof in his decla- 
ration complained, by said John Cummins, who had entered 
into and filed in said cause the common consent rule, confess- 
ing lease, entry, and ouster, &c., as appears of record in the 
same ; and therefore a jury was called, and regularly and legal- 
ly impanelled and sworn to try said issue; and on the trial 
thereof, the plaintiff, to prove the same on his part, gave in 
evidence the record of a judgment in the Court of Common 
Pleas of Westmoreland County, Commonwealth of Pennsylva- 
nia, in favor of Thomas Pumroy, for the use of John Sloan, 
junior, against George Pumroy, on the 5th day of September, 
1820, for the sum of four hundred dollars debt and costs; also 
a writ of fier facias, issued on said judgment from said court, 
dated December 2d, 1820, directed to the sheriff of said West- 
moreland County, a levy by John Klingensmith, sheriff of said 
county, of said writ, on all the right, title, and claim of George 
Pumroy, of, in, and to a certain tract of land, situate in Derry 
township, adjoining land of James Henry, Nathaniel Doty, 
William Reed, William Bell, Robert Thompson, James Wilson, 
and others, containing 400 acres, more or less, about sixty acres 
cleared, thirty acres of which is in meadow, having thereon 
erected a grist-mill, shingle-roofed log dwelling-house, shingle- 
roofed log barn, with an apple-orchard thereon growing ; and 
also of such further proceedings in the premises as showed a 
legal and valid sale by said sheriff of the premises so levied 
upon, as aforesaid, on the 18th of February, A. D. 1822, to one 
John Rhey, for the sum of fourteen hundred and one dollars ; 
also a deed from said sheriff to said Rhey, for said premises so 
levied upon and sold as aforesaid, duly acknowledged in said 
court on the 9th day of April, 1822; and also evidence that, at 
the time of said levy and sale, said George Pumroy was the 
owner of said premises described in the plaintiff’s declaration, 
and sought to be recorded in this action; also a conveyance in 
fee of said premises by said John Rhey, on the 16th of June, 
A. D. 1841, to said Isaac Atkinson. And the plaintiff, on said 
trial, for the purpose of exhibiting and defining what he claimed 
as embraced in said levy, sale, and conveyance to said Atkin- 
son, as aforesaid, gave in evidence the plot or draft marked on 
the outside ‘A, November 18th, 1846,’ hereto attached, and here- 
with incorporated as a part of this bill, and claimed before said 
court and jury that said levy, sale, and conveyance to said 
Rhey embraced and contained the said land represented in said 


























JANUARY TERM, 1850. 481 

















Atkinson’s Lessee v. Cummins. 





plot or draft by the black lines, embracing 326} acres, and 
also 158} acres, and gave evidence that William Bell and, Wil- 
liam Reed, two of the persons named as adjoiners of the said 
158} acres, as indicated on said plot or draft, are not adjoiners 
of any part of the 326} acres. The defendant, on the contrary 
thereof, insisted and claimed that said levy and sale did not 
embrace or contain any part of the land described in the plain- 
tiff’s declaration (which is the same marked 158} acres on the 
plot), but, on the other hand, was limited and confined to that 
marked on the said plot 326} acres, &c.; and thereupon, after 
giving evidence to show that the improvements on the said 
Jast-mentioned tract of 326} acres, &c., corresponded with the 
description in the levy, that the tract in dispute contained up- 
wards of one hundred acres of cleared land, with an apple-or- 
chard, a shingle-roofed log dwelling-house and barn and stable 
thereon erected, and that the said two tracts were entirely dis- 
tinct, separate, and disconnected from each other, in order fur- 
ther to prove that said levy and sale did not embrace or contain 
any part of the land described in plaintiff’s declaration, but, on 
the other hand, was limited and confined to that marked on the 
plot 3263 acres, called John Klingensmith, Esq., late sheriff of 
Westmoreland County, by whom the levy and sale in the case 
were made, and proposed to prove by him as follows : — That 
he went to the land of George Pumroy, in 1821, to make the 
said levy ; that the said George Pumroy furnished him with the 
adjoiners of both tracts; that, upon inquiring of said Pumroy 
whether the description furnished embraced more than one 
tract, and learning from him that it covered both, he objected 
to making the levy in that way; that the said Pumroy acqui- 
escing in his decision, he then struck off, as well as he could, 
the names given to him as adjoiners exclusively of the tract in 
dispute in this action, and supposed that he had stricken them 
all off ; that on the inquisition held upon the levy, indorsed on 
the fi. fa., the land in dispute was not submitted to the jury, 
or acted upon by them, but only what was called the mill tract, 
or, in other words, that upon which the purchaser entered after 
the sale ; that at the sale, upon a representation made to him 
by some of the bystanders that there was an ambiguity in the 
description of the land which rendered it uncertain whether one 
or both tracts were included within it, he stated, in the pres- 
ence and hearing of John Rhey, that he was selling only the 
mill tract, and that bidders must govern themselves according- 
ly ; that he made the same representation to Paul Morrow, by 
whom the property was purchased, as the agent and for the use 
of said Rhey ; that, after the said sale, he was directed to ex- 
VOL. IX. Al 
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ecute the deed to said Rhey, which was accordingly done ; that, 
at the time of the execution thereof, it was again represented, 
and perfectly understood by both parties, that the property con- 
veyed in said deed embraced only the mill tract, and not the 
land in dispute ; and that at a subsequent period, not very re- 
mote from the time of the said sale, upon a representation to 
him by some of the neighbours that the said Rhey was asserting 
his claim to the property in dispute under said sale, he took oc- 
casion to inquire of him whether the fact was as represented, 
to which the said Rhey replied that he might have said so ina 
jocular manner, but that he never intended to claim both tracts, 
for that he knew that he never bought both tracts, and that he 
never paid for both tracts, and to claim them now (then) would 
be too much like putting his hand into another man’s pocket 
and robbing him. 

“To the admission of which testimony of said Klingensmith, 
proposed to be given by the defendant as aforesaid, the plaintiff 
objected, and insisted that the same could not be legally admit- 
ted for the purpose aforesaid. 

‘‘ Whereupon said court did overrule said objection, and ad- 
mitted said testimony of said Klingensmith so proposed to be 
given as aforesaid, and the said plaintiff here in court, and dur- 
ing the trial of said cause, excepts to the judgment, opinion, 
and determination of said court in admitting said testimony ; 
and as the facts aforesaid do not appear of record, the said 
plaintiff prays that this bill of exceptions may be certified, 
signed, and sealed by the judges of said court, that the same 
may become part and parcel of the record in said case. By the 
court allowed and ordered to be lodged on file. 

“R. C. Grier, [u. s.] 
Tuomas Irwin. [v. s.]” 








The jury found a verdict for the defendant. 
Upon a writ of error sued out by the plaintiff, the case was 
brought up to this court. 


It was argued by Mr. Cooper, for the plaintiff in error, and 
Mr. Wylie, for the defendant in error. 


Mr. Cooper made the following points. 

The court erred in admitting the testimony of John Klingen- 
smith to contradict, vary, and limit the description of the bond 
as recited in the levy, fiert facias, venditioni exponas, and deed 
of the sheriff to the purchaser. 

I. The levy, fieri facias, venditioni exponas, sheriff’s deed, 
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and acknowledgment thereof, are records, and parol evidence is 
not admissible to contradict, vary, or limit the description of 
the premises contained inthem. ‘The extent of the grant is 
only to be ascertained by levy, fiert facias, venditioni exponas, 
and deed. Sergeant v. Ford, 2 Watts & Serg. 126; Wood- 
ward v. Harbin, 1 Alabama, 104; Hobson v. Doe, 4 Blackf. 
487 ; Hellman v. Hellman, 4 Rawle, 448, 449; Patterson v. 
Forry, 2 Barr, (Pa.) 456; McClelland v. Slingluff, 7 Watts & 
Serg. 134; Aulenbaugh v. Umbehauer, 8 Watts, 50 ; Beeson v. 
Hutchison, 4 Watts, 442-444; Streaper v. Fisher, 1 Rawle, 
155; Grubb v. Guilford, 4 Watts, 223; Haynes v. Small, 9 
Shepley, (Me.) 14; Lawson v. Main, 4 Pike, (Ark.) 184. 

II. Natural monuments, clearly visible, such as a road, a 
stream, adjoining farms or lands, prevail over other marks, such 
as quantity, improvements, &c., and even over courses and dis- 
tances. Cox v. Couch, 8 Barr, (Pa.) 147; Howe v. Bass, 2 
Mass. 380-384; Pernam v. Wead, 6 Mass. 131-133; Wen- 
dell v. Jackson, 8 Wendell, 185-190; Jackson v. Moore, 6 
Cowen, 706; Newton v. Pigon’s Lessee, 7 Wharton, 7, 11; 
Cronister v. Cronister, 1 Watts & Serg. 442; Hare v. Harris, 
14 Ohio, 529. 

III. George Pumroy, and Cummins, the defendant, who 
claims under him, being privy in estate, were in default in 
permitting the sheriff’s deed to be acknowledged. Having 
stood by in silence when they should have spoken out, they 
are estopped from alleging that all that was levied upon and con- 
veyed to the plaintiff by deed was not sold. This is also so in 
relation to the sheriff. Zeigler v. Houtz, 1 Watts & Serg. 
540 ; Sergeant v. Ford, 2 ib. 127; Streaper v. Fisher, 1 Rawle, 
161; Thompson v. Phillips, 1 Baldwin, 271. 

IV. In cases of ambiguous or doubtful description, the court 
adopts the construction most liberal to the purchaser. This is 
true of purchasers at judicial as well as other sales. 1 Shep- 
pard’s Touchstone, 82, 83; Jackson v. Blodget, 16 Johns. 178, 
179; Jackson v. Gardner, 8 ib. 394-406; Doe v. Dixon, 
9 East, 15, 16; Palmer’s Case, 2 Coke, 74; Inman v. Kutz, 
10 Watts, 90-100; Strein v. Zeigler, 1 Watts & Serg. 259, 
260. 


Mr. Wylie, for the defendant in error, made the following 
points. 

1. In Pennsylvania there is no court of equity, but equitable 
principles are applied, under the direction of the courts of law, 
in the same manner as legal principles. Kuhn v. Nixon, 15 
Serg. & Rawle, 118; Hawthorn v. Bronson, 16 ib. 278 ; Torr’s 
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Estate, 2 Rawle, 252. Ejectment is a substitute for a bill in 
equity, and may be defeated by the same considerations which 
would defeat a bill for a specific performance in a court of 
equity. Pennock v. Freeman, 1 Watts, 408. 

2. Equity will not permit a party to enforce compliance with 
a deed or contract, when such compliance would work a fraud 
on the other party. Woollam v. Hearn, 7 Ves. 211; 2 Atk. 98; 
Story’s Eq., § 769. And parol evidence is admissible to show 
the fraudulent purpose. Bowman v. Bittenbender, 4 Watts, 
290; Oliver v. Oliver, 4 Rawle, 141; Hultz v. Wright, 16 
Serg. & Rawle, 345; Mitchell v. Kintzer, 5 Barr, 216; Greenl. 
on Ev., § 248. And it is an admitted principle, that courts of 
law have concurrent jurisdiction with courts of chancery, in 
cases of fraud. Gregg v. Lessee of Sayre, 8 Peters, 244. 

3. The evidence was for the purpose of applying the deed 
to its proper subject, and therefore competent. 1 Greenl. on 
Ev., $ 301. 


Mr. Justice GRIER delivered the opinion of the court. 

The single question in this case arises on:a bill of exceptions 
to the admission of certain testimony. In order to judge of its 
correctness, We must ascertain what was the matter in dispute 
before the jury at the time the testimony was offered and re- 
ceived. 

The action was ejectment for a tract of land containing 1584 
acres. In 1822, George Pumroy was owner of this tract, and 
also of another of 3264 acres, lying near to it, but not adjoining. 
A judgment had been obtained against Pumroy for the sum of 
$ 400, and an execution issued, on which the sheriff returned 
that he had levied on “a certain tract of land, situate in Derry 
township, adjoining lands of James Henry” (and a number of 
others), “containing 400 acres, more or less, of which 60 acres 
were cleared land, and 30 acres of meadow, and on which were 
erected a grist-mill, dwelling-house,” &c., &c. A sale was 
made by the sheriff under a writ of venditiont exponas, and a 
deed delivered by him to John Rhey, legally conveying to him 
the tract of land as described in the levy. Under this deed, 
Rhey took possession of the tract of 3264 acres, on which the 
grist-mill was erected, and has held it from the year 1822 
till the present time. In 1841, he made a conveyance to Isaac 
Atkinson, the plaintiff’s lessor, a citizen of Ohio, in whose name 
the present ejectment was instituted for the other tract, owned 
by Pumroy, of 1584 acres, and now in the possession of the 
defendant, Cummins. 

The only evidence offered in support of the plaintiff’s claim 
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was, that two of the adjoining tracts, called for as boundaries in 
his deed, did not adjoin the mill tract of 3264 acres, but were 
contiguous to, and adjoined the tract of 1584 acres. It was 
admitted, that all the other parts of the description correctly 
applied to the larger tract, but it was contended that, if this 
portion of the description applied only to the other, the levy 
and deed for this reason included both. 

The defendant, on the contrary, insisted that the levy and sale 
did not embrace any part of the land in dispute, and gave evi- 
dence to prove that it was a distinct and separate tract of land, 
having a house, barn, orchard, and 100 acres of cleared land, 
not occupied or used in connection with the larger or mill tract. 
They contended, also, that the deed called for but one tract of 
land, which was well described, except in this one particular, 
which was evident!y an ambiguity, caused by a mistake of the 
sheriff in making his levy. 

The defendant might, perhaps, have safely rested his case on 
the evidence as it now stood, but, in order to remove all possi- 
ble doubt, he offered to prove by the sheriff “how the mistake 
in the description occurred ; and that the purchaser and other 
bidders at the sale had remarked this ambiguity in the descrip- 
tion, and were informed how it happened, and were perfectly 
aware that but one tract was levied on and offered for sale, 
called the mill tract. That Rhey, the purchaser, was fully 
aware of it, and accordingly claimed and took possession of the 
mill tract only ; that the sheriff, having afterwards heard a re- 
port that Rhey was asserting a claim to the property in dispute, 
took occasion to inquire of him if it was true; and that Rhey 
replied, ‘that if he had said so it was only in jest ; that he had 
bought and paid for one tract only, and to claim them both 
would be too much like putting his hand in his neighbour’s 
pocket and robbing him.’” 

To the reception of this testimony the plaintiff's counsel ob- 
jected, and the admission of it by the court forms the subject 
of the bill of exceptions now under consideration. 

It is contended that this testimony ought not to have been 
received, because ‘the levy, fiert facias, venditiont exponas, 
sheriff's deed, &c., are records, and parol evidence is not admis- 
sible to contradict, vary, or limit the description of the premises 
contained in them.” 

This proposition is undoubtedly true. But it assumes the 
very fact in dispute, and on which the jury were about to pass, 
on parol proof given by both parties. It is true that, if a sheriff 
levies on a whole tract of land, and describes it accufately in 
his levy and deed, parol testimony cannot be received to show 
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that he intended to sell less than his deed describes, or that he 
excepted a part of the premises at the time of the sale. 

But that is not the case before us. ‘The testimony offered 
iS not to contradict the levy and deed, but to explain and con- 
firm them. The plaintifi’s testimony had shown that there 
was a latent ambiguity on the face of his deed. It purported 
to convey a single tract of land; it described one tract com- 
pletely, with a single exception which applied to another. It 
might be void for uncertainty, if its description equally applied 
to two tracts, while it clearly purported to convey but one. It 
might convey one, and the part of the description which did 
not apply to that would be rejected as falsa demonstratio, or 
misdescription. Or it might possibly be intended to convey 
both ; but in the present case the latter supposition had hardly 
a shade of probability to support it. 

It would be of little profit to notice the infinite variety of 
cases on this subject, or to seek for one precisely in point with 
the present. The general rule is well stated by Tindal, Chief 
Justice, in the case of Miller v. Travers *(8 Bingh. 244), that 
‘tin all cases where a difficulty arises in applying the words of 
a will or deed to the subject-matter of the devise or grant, the 
difficulty or ambiguity which is introduced by the admission 
of extrinsic evidence may be rebutted or removed by the pro- 
duction of further evidence upon the same subject calculated to 
explain what was the estate or subject-matter really intended 
to be granted or devised.” 

The deed in this case called for but a single tract of land, 
the purchaser had himself taken possession and held up to cer- 
tain boundaries for near twenty years, and had thus by his acts 
given his own construction of an ambiguity in his deed which 
he now showed by extrinsic evidence to exist. The evidence 
offered tended to confirm what appeared on the face of the 
deed ; that but one tract was sold; that the practical location 
of his grant made by the purchaser was correct ; that he had 
not acted under a mistake of his just rights, but had a due ap- 
preciation of the merits of the claim now set up to the land in 
question. ‘This testimony may have been superfluous and un- 
necessary, but was not irrelevant or illegal. It did not contra- 
dict the record or deed under which the plaintiff claimed, but 
showed the gross injustice of the claim now attempted to be 
established under cover of an ambiguity in their terms. 

The judgment of the Circuit Court is therefore affirmed. 





Order. 
This cause came on to be heard on the transcript of the rec- 
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ord from the Circuit Court of the United States for the Western 
District of Pennsylvania, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, affirmed, with costs. 





Osapian B. Brown, PLAINTIFF IN ERROR, v. THE UNITED States. 


Tue Unitep Srates, PLAINTIFFS IN ERROR, v. OpapiaAH B. Brown. 


An act of Congress passed on the 2d of July, 1836 (5 Stat. at Large, 83), directs 
that, where any money has been paid out of the funds of the Post-Oflice Depart- 
ment to any person in consequence of fraudulent representations or by mistake, 
collusion, or misconduct of any officer or clerk of the Department, the Postmaster- 
General shall institute a suit to recover it back. 

Where the perscn who was the chief clerk and treasurer of the Post-Office Depart- 
ment transferred to the Department a deposit which he had made, in his own 
name, in a bank which had become broken, and in consequence of such transfer 
received the full value of the deposit from the Department, it was a case which 
fell within the statute ; and the adjudication of the Postmaster-General, ordering 
the person to be credited upon the books and to receive the money, cannot be con- 
sidered a final adjudication, closing the transaction from judicial scrutiny. 

The rules and regulations of the Post-Office Department placed the whole subject of 
finance under the charge of the chief clerk. It was within the range of his official 
duties, therefore, to superintend all matters relating to finance, and he was not 
entitled to charge a commission for negotiating loans for the use of the Depart- 
ment. 


, 


Tnese two cases were merely branches of a single case 
which was tried in the Circuit Court of the United States for 
the District of Columbia, holden in and for the County of 
Washington. 

The suit was instituted by the United States against Obadiah 
B. Brown, upon an account, two items only of which were dis- 
puted. Upon one of these items the instruction of the court to 
the jury was unfavorable to Brown, and he took a bill of ex- 
ceptions to it. ‘This constituted the first case. Upon the sec- 
ond item, the instruction was unfavorable to the United States, 
and they excepted. 

The account upon which the suit was brought was as fol- 
lows, viz. : — 
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Obadiah B. Brown, late Treasurer Post-Office Department, in 


Dr. account with the United States. Cr. 
1835. | 1845. 

Jan. 27. Tocash, $2,500.00) Mar. 31. By amount of his bill, dated 14 

Feb. 18. “ cash, 802.59 February, 1835, No. 460, paid 
* 9. © ensh, 2,088.61 sundry persons for services 

April 10. “ cash, 1,452.00) in Post-Office Department, $ 802.59 


June 26. By amount paid sundry persons 
for services in Post-Office De- 

partment, as per bill on file, 1,452.00 

Balance, . ; ; . 4,588.61 





$ 6,843.20 $ 6,843.20 








To balance, $ 4,588.61 


The two items in dispute were the charges of $2,500 and 
$ 2,088.61. The first of these, viz. that of $2,500, is not the 
first taken up in the bill of exceptions, or in the opinion of the 
court. In both, the latter item of $ 2,088.61 is treated and dis- 
posed of in the first instance. 

The whole of the facts in the case are set forth in the two 
bills of exceptions, which are recited in the opinion of the 
court. It is therefore unnecessary to repeat them here. 


The cause was argued in this court by the Attorney-General 
(Mr. Johnson), for the United States, and by Mr. Bradley and 
Mr. Core, for Mr. Brown. 


Mr. Johnson referred to the Post-Office Act of 3d March, 
1825 (4 Stat. at Large, 102), and made the following points. 

1. That the fact being known to Mr. Barry, the Postmaster- 
General, that the Bank of Maryland had failed, and that the 
Union Bank held the certificates given to the former by the 
Post-Office Department, and that the certificate to Brown given 
by the Bank of Maryland was for his private account, he had 
no lawful authority to assume and pay the same to Brown. 

2. That if he had, in the absence of all improper intent, 
there was evidence from which the jury might infer mistake of 
fact, collusion, or misconduct in the Postmaster-General in 
making such payment. 

3. That there was no evidence from which the jury could 
infer that there was any agreement to allow the defendant the 
commissions claimed by him, or from which it could be al- 
lowed. Gratiot v. The United States, 4 How. 110. 


The counsel for Mr. Brown contended that, with respect to 
the item of ¢ 2,088.61, the charge of the Circuit Court was 
correct, and fell within the ruling of this court in the case of 
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The United States v. The Bank of the Metropolis, 15 Peters, 
377, 400, 401; and with respect to the item of $2,500, they 
contended, — 

1. The services rendered by Mr. Brown, and for which he 
claimed this compensation, were not such as were ordinarily 
attached to the duties of the office held by him. 

2. They were rendered at the instance of the government, 
and he was obliged, under the circumstances, to perform the 
labor, and assume the responsibility necessary to execute that 
service. 

3. He was entitled to an equitable allowance for such extra 
service, to be graduated by the amount paid for like services 
under similar circumstances. 

4. The Department had paid for like services, under similar 
circumstances, more than was demanded by him. 

And to sustain these propositions they relied on The United 
States v. Macdaniel, 7 Peters, 1 ; The United States v. Ripley, 7 
Peters, 25, 26; The United States v. Fillebrown, 7 Peters, 44. 


Mr. Justice DANIEL delivered the opinion of the court. 

This case is brought before us upon writs of error to the 
Circuit Court of the United States for the District of Columbia, 
holden for the County of Washington. 

The facts of this case, and the questions of law arising there- 
from, will appear in the following statement of the proceedings 
in the Circuit Court. 

In the year 1839 the United States instituted an action on 
the case against the defendant in error, to recover of him the 
sum of $ 4,588.61, in obedience to the directions of the seven- 
teenth section of the act of Congress of July 2, 1836 (5 Stat- 
utes at Large, 83), which declares, “ That in all cases where 
any sum or sums of money have been paid out of the funds of 
the Post-Office Department to any individual or individuals 
under pretence that service has been performed therefor, when 
in fact such service has not been performed, or by way of ad- 
ditional allowance for increased service actually rendered when 
the additional allowance exceeds the sum which, by the pro- 
visions of the law, might rightfully have been allowed therefor, 
and in all other cases where moneys of the department have 
been paid over to any person in consequence of fraudulent rep- 
resentations, or by mistake, collusion, or misconduct of any 
officer or clerk of the Department, it shall be the duty of the 
Postmaster-General to cause suit to be brought in the name of 
the United States of America to recover back the same, or the 
excess, as the case may be, with interest thereon.” 
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The declaration counted upon an insimul computassent, 
upon money paid, upon money lent and advanced, and upon 
money had and received. The account exhibiting the claim 
of the United States consisted of four items, and is in the fol- 
lowing form. 


“Obadiah B. Brown, late Treasurer Post-Office Department, in 


Dr. account with the United States. Cr. 
1835. | 1845. 

Jan. 27. Tocash, %2,500.00 Mar. 31. By amount of his bill, dated 14 

Feb. 18. “ cash, 802.59} February, 1835, No. 460, paid 
“ 19. * cash, 2,088.61 sundry persons for services 

April 10. “ cash, 1,452.00) in Post-Oftice Department, $802.59 


June 26. By amount paid sundry persons 
for services in Post-Office De- 

partment, as per bill on file, 1,452.00 

Balance, . : : - 4588.61 





$ 6,843.20 $ 6,843.20 











To balance, $ 4,588.61 


“T certify that the foregoing is a true statement of the ac- 
count of Obadiah B. Brown, late treasurer of the Post-Office 
Department, as audited and adjusted at this office. 

“ In testimony whereof I have hereunto subscribed my name, 
and caused to be affixed my seal of office, at Washington, this 
2d day of July, in the year 1839. 

“C. K. Garpiner, 
Auditor of the Treasury for Post-Office Department.” 


The second and fourth items of this account were extin- 
guished by credits equal to their amount; the first and third 
items were alone contended for by the United States. The 
jury found a verdict for the plaintiffs for the first item, and re- 
jected the third, under the instruction of the Circuit Court. 

At the trial, bills of exception to the rulings of the court 
were sealed, at the instance of both the plaintiffs and the de- 
fendant, and a writ of error is prosecuted by either party in this 
court. 

The proofs set forth in the bills of exception, and the rulings 
of the Circuit Court upon the prayers appended to those bills, 
are made a part of this statement, so far as is necessary to pre- 
sent the questions brought up for review. 

“'The plaintiffs, to sustain the issues joined on their part, and 
to establish their right to recover the third item in the account, of 
$ 2,088.61, gave evidence by competent testimony, that, on the 
3d of May, 1833, the defendant made a private deposit of his 
own funds in the Bank of Maryland, of the sum of $2,000, 
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bearing interest at the rate of five per centum per annum, and 
received a certificate therefor. That the defendant was at the 
time of said deposit, and continued until the Ist of February, 
1835, to be, the chief clerk and treasurer of the Post-Office 
Department. That on the 5th of June, 1833, the Post-Office 
Department borrowed of the Bank of Maryland $ 50,000, pay- 
able at nine and twelve months, and gave to the said bank two 
certificates of $25,000 each, in acknowledgment of this loan. 
These certificates were signed by the defendant, as treasurer of 
the Department. That on the 22d of June, 1833, the Bank of 
Maryland borrowed of the Union Bank of Maryland $ 50,000, 
and deposited said loan certificates as collateral security there- 
for. 

“That on the 22d of March, 1834, the Bank of Maryland 
failed, and the Post-Office Department, shortly after, knew of 
that fact. That on the 22d of March, 1834, the Bank of Mary- 
land made a general assignment to John B. Morris and Richard 
W. Gill, as trustees for the benefit of its creditors. And that 
both the Post-Office Department and defendant were notified 
of said assignment to the Union Bank of the post-office certifi- 
cates, as early as the 8th of April, 1834. 

“That immediately on the announcement of the failure of 
the Bank of Maryland, its certificates of deposit depreciated in 
value to the amount of eighty per cent., and continued gradu- 
ally to depreciate until some three or four years after, when 
they had fallen as low as twenty-five per cent. That on or 
about the 9th of September, 1834, N. Williams, Esq., the Dis- 
trict Attorney of the United States, and acting as such, pro- 
cured to be made on said certificate of deposit given to said 
defendant the indorsement thereon signed by J. B. Morris and 
R. W. Gill. 


‘“¢¢Mr. Wilson, Cashier : — 


“¢ Release the within certificate, with interest up to 22d of 
March, on deposit to be checked for. 
“J. B. Morris, 
R. W. Git, Trustees. 





“<¢ 3d September, 1834.’ 


“ And said certificate, with the indorsement of the defendant 
Brown, and of said Morris and Gill, was then by him presented 
to the Bank of Maryland by said Williams, acting as aforesaid, 
and the said certificate was then and by it cancelled, and a 
credit given for the amount, with the interest up to 22d March, 
1834, to the Post-Office Department, being the amount of two 
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thousand and eighty-eight dollars sixty-one cents: this credit 
was given on the 9th of September, 1834, and in a day or two 
after, on the receipt of the account showing said credit, corre- 
sponding entries were made on the books of the Department, 
charging said bank, in general account, with said sum of two 
thousand and eighty-eight dollars sixty-one cents, and credit- 
ing O. B. Brown, Treasurer, &c., with the like sum.” That 
early in February, 1835, the defendant retired from his office 
in the Post-Office Department, and afterwards, on the L9th of 
February, 1835, the Postmaster-General caused a requisition to 
be made out in favor of the defendant for the sum of $ 2,088.61; 
and upon this requisition a corresponding check was drawn, 
payable to his order, for the like amount, which, being indorsed 
by him, was duly paid, which sum so paid is that now sought 
to be recovered. ‘That on or about the 5th of December, 1836, 
an arrangement was made between the said Union Bank and 
the then Postmaster-General, under which the defendant was 
recharged with the sum of $2,088.61, and the Union Bank 
thereupon gave the bond of indemnity in the following words. 





*** Know all men by these presents, that we, the President 
and Directors of the Union Bank of Maryland, and Robert 
Mickle, of the State of Maryland, are held and firmly bound 
unto the United States in the full and just sum of four thou- 
sand dollars, current money of the United States, to be paid to 
the said United States; to which payment, well and truly to 
be made, we bind ourselves and each of us, firmly and several- 
ly, by these presents. Sealed with our seals, and dated this 
5th day of December, in the year 1836. 

“« ¢ Whereas, Amos Kendall, Postmaster-General of the United 
States, hath allowed and paid to the President and Directors 
of the Union Bank of Maryland the sum of two thousand and 
eighty-eight ,°,', dollars, claimed to be due to the said bank 
from the Post-Office Department, which claim was disallowed 
by William T. Barry, former Postmaster-General of the United 
States, and the amount so claimed by the said bank was paid 
to a certain O. B. Brown by the said Barry, on the ground that 
a debt due to the said Brown from the Bank of Maryland could 
be legally set off against the claim of said Union Bank ; and 
the said Amos Kendall, as Postmaster-General as aforesaid, 
having allowed and paid the claim of said Union Bank, and re- 
charged the said O. B. Brown with the amount so received by 
him, is about to sue the said O. B. Brown for the same, in 
which suit the validity of said set-off may be brought in ques- 
tion. 
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“¢Now, the condition of the above obligation is such, that, 
if the validity of said set-off should in the said suit be sustained 
by a judicial decision, and the said Union Bank shall there- 
upon, on demand, fail to repay the said sum of two thousand 
and eighty-eight ,°,!; dollars, with legal interest thereon from 
the time they received the same, the above obligation to be in 
full force ; otherwise to be void. 

“¢H. W. Evans, — [seat. | 
President of the Union Bank of Maryland. 
R. Mick te, [SEAL. | 
“ ¢ Signed, sealed, and delivered in presence of 
Cu. A. Witvamson.’ 


‘‘ Whereupon the plaintiffs closed their testimony; and the 
defendant prayed the court to instruct the jury that, on the evi- 
dence aforesaid, :f believed by the jury, the plaintiffs are not 
entitled to recover the said item of $ 2,088.61. 

“ And the court, being of the opinion that, by the evidence 
aforesaid, it appeared that the former Postmaster-General (Barry ) 
had, within the scope of his official authority, and with full pos- 
session of the facts involved in the case, adjudicated the ques- 
tion of the right of the defendant to receive the said item of 
$ 2,088.61, and, under the said adjudication, the same had been 
paid to the defendant, and that this court has no authority to 
review and reverse the said adjudication for errors of law there- 
in, and that, from the evidence aforesaid, the jury cannot infer 
mistake of fact, collusion, or misconduct of the said Postmaster- 
General, gave the instruction as prayed, to which instruction, as 
given, the plaintiffs excepted. 

“The defendant having admitted the receipt by him of the 
sum of $2,500, as charged in plaintiffs’ account, offered and 
read in evidence an account presented by him to the Depart- 
ment, claiming sundry allowances as for commission for the 
disbursement of sundry sums made by him from the contingent 
fund of the Post-Office Department, and for the like commis- 
sions on the sum of $ 190,000, being the amount of sundry 
loans negotiated by him, at the request of the Postmaster-Gen- 
eral, for the use of said Department, as charged and claimed in 
said account, and then gave evidence tending to prove, by 
credible and competent witnesses, that he, the said defendant, 
while chief clerk of the Post-Office Department, was employed 
by the said Postmaster-General to negotiate said loans; that he 
faithfully performed that duty, and did negotiate the several 
loans for the sums with the parties, and at the times mentioned 
in the items of charge in his account. He further gave testi- 
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mony tending to show that no loans were ever made and nego- 
tiated by or for the use of the Department, except during the 
period when Major Barry held the office of Postmaster-General, 
and that no other officer or clerk attached to the General Post- 
Office had ever been employed in the negotiation of any loans 
for the use of said Department ; that during the same period of 
time another person, viz. Samuel L. Governeur, then postmas- 
ter at New York, was, in like manner, employed to negotiate 
similar loans for the use of said Department, as a special agent ; 
that loans were thus negotiated by said Governeur, as such 
special agent, sometimes at a very high premium, on one occa- 
casion paying for the same at the rate of three per cent. per 
month, besides collateral advantages to the lender ; that for the 
loans thus negotiated by said Governeur he claimed and was 
allowed five per cent. commission when he lent his own per- 
sonal responsibility, and two and a half per cent. when he in- 
curred no responsibility ; and these commissions were allowed 
and credited him by the Department in the settlement of his 
accounts ; that the defendant, in the negotiations intrusted to 
him, went personally to Baltimore and Philadelphia, where the 
same were conducted and effected, and that he has never re- 
ceived any remuneration for his services, or for his expenses in 
attending to said business. 

“The defendant further gave parol evidence, tending to 
show that no negotiations of loans, other than those made by 
the defendant, were ever made by the Post-Office Department, 
or by the Department’s chief clerk, and such duties had never, 
before or since, been performed by any other chief clerk or treas- 
urer, and that if any other person had been employed to perform 
said business, not connected with the Department, such person 
vrould have claimed and received a compensation of two and 
a half per cent. commission on the amount so borrowed. 

‘And thereupon, the plaintiffs offered further evidence to 
prove that, during all the time aforesaid in which the loans 
aforesaid were negotiated by the defendant, he was chief clerk 
and treasurer of the Post-Office Department, and as such re- 
ceived a stated salary fixed by law, and, as treasurer, had charge 
of the financial duties of the Department ; that the general out- 
line of his duties is stated in the published rules and regula- 
tions of March 4, 1833, issued by the Postmaster-General, but 
there were other minor duties for which there were verbal di- 
rections; that the disbursements of the contingent expenses of 
the Department, and the settlement of accounts therefor at the 
Treasury, down to the year 1815, had been by the Post- 
master-General, and since that year by officers of the Depart- 
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ment assigned to that duty in addition to their other duties ; 
that the defendant was disbursing agent from 1829 to some time 
in February, 1835, and as such settled quarterly accounts of his 
agency at the Treasury ; that no allowance had ever been made 
for such services beyond the stated salaries of the officers, and 
none had been asked for by any officer except by the defend- 
ant, long after he had settled his accounts, and had retired from 
office ; that before, and during, and ever since the years 1833 
and 1834, in which said loans were negotiated by defendant, 
it was the frequent usage of the Department for the Postmaster- 
General to send its officers to points of the country distant 
from the office, on special bus*ness connected with their re- 
spective branches of the service, and they had never claimed or 
been allowed any compensation therefor, except their actual 
expenses, in addition to their stated salaries, which continued 
to run on during their absence, and that no distinction was 
known or recognized in this respect between the financial and 
other divisions of the department ; that during his treasurership 
the defendant had made no claim for commissions on the loans 
aforesaid made by him; that his predecessor in charge of the 
financial department was the First Assistant Postmaster-General, 
who held the oflice during several years, down to March, 1843, 
and during that time, by direction of the Postmaster-General, 
negotiated with distant banks for permission to make two over- 
drafts, of $ 50,000 each, for which interest was to be allowed, 
and which were to be repaid by deposits of the revenues of the 
Department, as collected ; that he rendered these services, as 
essential portions of his duties, under charge of the financial 
division of the Department, and never expected to receive any 
compensation therefor beyond his regular salary; that no cther 
loans are known to have been negotiated by the Department, 
nor are commissions known to have been allowed to officers of 
the Department for any special services rendered by them for 
the Department ; and further offered evidence to prove, that in 
the Treasury Department the contingent expenses and salaries 
of officers, amounting to the monthly sum of $70,000, were 
always disbursed by officers of the ‘I'reasury assigned to the 
duty, in addition to their ordinary duties, without any charge 
or claim of extra compensation ; and that officers of this De- 
partment were sent on missions to New York connected with 
public loans, and were never allowed any compensation beyond 
their expenses. 

“ And the defendant further gave evidence tending to prove, 
that the arrangement made for the overdrawing of the $ 50,000, 
made by the First Assistant Postmaster-General, was performed 
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through the instrumentality of an agent in New York, acting 
under instructions from said assistant; that it was not regarded 
as a loan, but as an agreement, upon the promise of regular de- 
posits, sometimes leaving large balances in favor of the govern- 
ment to meet and pay the drafts of the Department, in case no 
funds belonging to it were at the time in deposit, to the extent 
of $ 50,000; that the defendant had made similar arrangements 
for the Department with other banks, at different times, to the 
amount of $ 500,000, and had never claimed compensation for 
this as an extra service, or received any such compensation 
therefor. 

‘* Upon the whole of the evidence, so given by the parties 
respectively, the counsel for the United States prayed the court 
to instruct the jury as follows, viz.: —'That on the whole of 
said evidence, if believed by the jury, the plaintiffs are entitled 
to recover the said sum of $2,500, and that defendant is not 
entitled to set off against that item any value of his services in 
negotiating said loans, or for the disbursement of the contin- 
gent fund, as claimed by him in his said account. ‘T'o the 
viving of which instruction, the defendant, by his counsel, ob- 
jected, but the court overruled the objection, and gave the in- 
struction as prayed ; to which ruling of the court the defendant 
excepted.” 

The inquiries arising upon this record involve, to some ex- 
tent, an examination of the powers and duties of the Postmas- 
ter-General in the administration of his office, and embrace also 
a construction of the seventeenth section of the statute of June 
2, 1835, with respect to the directions to the Postmaster-Gen- 
eral to prosecute for any of the delinquencies or misfeasances 
enumerated in that section; they imply, moreover, an exam- 
ination on the part of this court as to how far the acts of the 
defendant below, as characterized by the proofs on the record, 
fall within either category of a payment out of the funds of the 
Post-Office Department under pretence of services which have 
not been performed, — or of an allowance for services actually 
performed, exceeding the compensation permitted by law, — or 
of money paid over to a person in consequence of fraudulent 
representations, —or by mistake, or collusion, or misconduct 
of any officer or clerk of the Department. 

_ Without undertaking, in the solution of these inquiries, to 
define with perfect exactness the powers of the Postmaster- 
General, or to deny or affirm any implied general power in that 
officer to make loans on the credit or responsibility of the gov- 
ernment, we think it may be safely assumed that such a power, 
if vested in that officer, must be limited to acts inseparable 
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from the exigencies of the Department over which he presides ; 
acts necessarily incident to its regular, legitimate operations. 
It never can be extended to a right in the Postmaster-General, 
at his discretion, to contract loans, or to borrow money upon 
mere calculations of contingent or speculative advantage to the 
Department ; much less can it embrace the right in this officer 
to deal ad libitum in stocks, or bonds, or evidences of debt, or 
in certificates of deposit, either with corporations or individuals, 
when these subjects of traflic can in no wise be connected with 
the necessary or beneficial operations of the Department, nor 
can, indeed, be in any sense connected with that Department, 
except to render the latter a guarantee for the profit of others, 
with whom such transactions may take place. 

Under the principles here assumed, and which are deemed 
by this court to be undeniable, let us look more nearly at this 
payment of $ 2,088.61, made by order of the Postmaster-Gen- 
eral, to the defendant, and at the circumstances under which 
it was made, in order to ascertain how far such payment, and 
the retention of the amount by the defendant, are warranted 
by these principles. It should here be borne in mind, that for 
some time previously, and to a period of nearly eleven months 
after the failure of the Bank of Maryland, the defendant was 
not only the chief clerk, but the treasurer, of the Post-Office 
Department. He was, therefore, necessarily acquainted, not 
only with the internal details of the Department, and clothed 
with the control of its pecuniary operations, but was also ac- 
quainted with the condition and character of those from whom 
loans to the Department were obtained ; indeed, he assumes 
much credit to himself for this knowledge, and his acts based 
upon it, and makes them in part the foundation of his claim for 
commissions on the moneys he had negotiated. But in ad- 
dition to this implication, it is stated in the proofs that the 
Post-Office Department was informed, in March, 1834, of the 
failure of the Bank of Maryland ; and that as early as the 8th 
of April following, both the Department and the defendant 
were notified of the assignment to the Union Bank of the Post- 
Office certificates for $50,000. However possible it may be, 
that the head of the Department remained individually igno- 
rant of the several occurrences above mentioned, they warrant 
a fair, nay, a necessary, legal conclusion to affect him with 
every consequence deducible from facts which it was within 
the range of his duty to know. But whatever suppositions 
may be indulged with respect to the head of the Department, 
they cannot avert from the defendant the consequences of acts 
notoriously, designedly, and personally performed by himself. 

42 * 
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Thus situated, —under these striking facts and circumstances, 
— being still the chief clerk and treasurer of the Department, 
with full knowledge of the failure of the Bank of Maryland, 
and of the transfer to the Union Bank of the certificates of debt 
for $ 50,000, the defendant himself withdraws his depreciated 
certificate of deposit from the insolvent Bank of Maryland, and 
on the 9th day of September, 1834, more than five months 
after the failure of that bank, transfers it, with the interest 
which had accrued thereon, to the Post-Office Department at 
par. It is true he does not sign the order for the payment to 
himself, for he had a few days previously withdrawn from his 
situation in the Department, but he obtained from the Post- 
master-General a requisition on the acting treasurer of the De- 
partment for payment, and obtained on the 19th of February, 
1835, a check from that acting treasurer for the amount of his 
depreciated certificate, with the interest thereon, at par, and 
received payment at that rate. Upon considering the position 
laid down by the Circuit Court, that this transaction was within 
the scope of the official authority of the Postmaster-General, 
we are irresistibly led to inquire, What could have been its ob- 
ject? Could this possibly have been to improve the credit or 
to facilitate the operations of the Department? If so, how 
could either of these ends be promoted by wasting the money 
of the government, that it might become the holder of a claim 
upon a notoriously insolvent corporation? Could the object 
have been to possess a set-off against the claims held by the 
Union Bank? If so, then surely the defendant should have 
been allowed nothing beyond the value of the certificate pro- 
cured from him, and that was literally nothing. If we could 
impute to the head of the Department the design to favor a 
subaltern in office, this too would be equally irregular and in- 
admissible with either of the solutions above suggested. In no 
view of this transaction have we been able to regard it as fall- 
ing within the scope of the Postmaster-General’s authority. On 
the contrary, it has appeared to us as illegal and irregular, anc, 
so far as the head of the Department was concerned, as perhaps 
flowing either from want of information, or from the absence 
of vigilant personal supervision of the details of office, and of 
the conduct of inferior agents. But whatever may be the true 
explanation of the course of the Postmaster-General, that ex- 
planation can have no bearing in justification of the conduct 
of the defendant, or in support of his pretension to withhold 
from the government the amount paid for his certificate. As 
the immediate actor throughout this transaction, giving it form 
and direction in all its progress, he could not but know the 
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right in which he held the certificate of deposit in the Bank of 
Maryland. He could not but know the failure of that bank, 
and the consequent worthlessness of the certificate held by 
him, and the injustice and fraud of the contrivance by which 
he palmed that certificate upon the government, and obtained 
thereby the amount of it at par. In this view of the transac- 
tion, we consider the payment to the defendant of the sum of 
$ 2,088.61, by direction of the Postmaster-General, as illegal 
and void, and the case of the defendant as coming regularly 
within the meaning of the provision, which is mandatory in di- 
recting proceedings like the present for the recovery of moneys 
of the Department that have been paid over to any person in 
consequence of fraudulent representations, or by mistake or 
misconduct of any officer or clerk of the Department, and there- 
fore as rendering the defendant liable to refund the amount so 
paid to him, with interest thereon. 

In the decision of the Circuit Court upon the prayer to the 
second bill of exceptions, sealed at the instance of the defen- 
dant below, this court can perceive no error. Upon adverting 
to the printed rules and regulations for the government of the 
Post-Office Department adopted on the 4th of March, 1833, and 
referred to in the defendant’s exception, we find in the eighth 
rule the following provision: —‘ The third division will be 
that of finance, under the superintendence of the chief clerk, 
Obadiah B. Brown, who shall be treasurer of the Department. 
There shall be under his control the book-keeper’s, the solici- 
tor’s office, and the pay office.” 

The language of this rule, if standing singly, must be under- 
stood as sufficiently comprehensive to embrace every thing re- 
lating to finance,—to the fiscal concerns of the Department ; 
and it must be perceived, too, that all the functions and duties 
comprehended within this rule are attached to the office of chief 
clerk. It is as chief clerk, and by virtue of his office of chief 
clerk, that the entire subject of finance and financial adminis- 
tration is devolved on him. The only singularity marking 
this arrangement is the fact of its associating the powers and 
duties created by it peculiarly with this defendant individually, 
by declaring that the division of finance shall be under the su- 
perintendence of the chief clerk, O. B. Brown. 

But beyond this general provision, contained in rule eighth 
of the Post-Office regulations, it will be found on examination 
that the whole of the remaining rules, extending to number 
twenty-four, are made up of a detail of duties to be performed 
with respect to receipts, deposits of money, payments and dis- 
bursements, by this treasurer, so constituted in virtue of his 
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office of chief clerk ; for which last office he received a stated 
salary. By what course of reasoning, then, it could be shown 
that the peculiar or appropriate duties of this officer were not 
his duties, but were performed by him in lieu of some other 
agent, and became, therefore, the foundation for extra compen- 
sation, this court are unable to comprehend. Some instances 
of extra compensation allowed at the Department have been ad- 
duced in support of the claim of the defendant to commissions 
in this case, and several authorities have been cited from this 
court, which are supposed to tend to its establishment. With 
respect to the former, this court cannot consider them as en- 
titled to the smallest weight ; we feel bound to regard them as 
wholly irregular, and as examples rather to be censured and 
shunned, than as precedents to be approved and followed. Be- 
tween the cases of The United States v. Ripey, of The United 
States v. Macdaniel, of the same v. Fillebrown, relied on for the 
defendant, and that now before us, we can discern an obvious 
distinction. Without undertaking here to discuss the force of 
those decisions as authority upon this question, we may safely 
say that they were commended to the judgment of this court 
by the conviction that they were founded on services which 
appertained not to the regular official stations and duties of the 
claimants, — services, too, actually performed, and untinged 
by any hue or shade of contrivance or mala fides, and really 
beneficial in their character to those for whom they were per- 
formed. We deem it unnecessary further particularly to con- 
trast those claims with that of the defendant in the case before 
us. But whatever may have been understood to be decided, or 
whatever may in truth have been decided, by the cases above 
mentioned, the principles established by this court in the de- 
cisions of Gratiot v. The United States, 4 Howard, 80, and of 
The United States v. Buchanan, decided, during the present 
term of this court, we consider as furnishing the true rule 
as to allowances for extra services; by that rule, we conceive 
that the pretension of the defendant to commissions on loans, as 
set forth in the proceedings in this case, must be utterly con- 
demned. This court, therefore, approving of so much of the 
decision of the Circuit Court as disallowed those commissions, 
do hereby adjudge that the writ of error of the defendant below 
to this decision be dismissed ; and disapproving as erroneous so 
much of the judgment of the Circuit Court as authorizes the 
said defendant to claim against the United States the amount 
of the certificate of deposit from the Bank of Maryland trans- 
ferred by him to the Post-Office Department, we hereby ad- 
judge and order, that this judgment be reversed, and that this 
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cause be remanded to the Circuit Court, to be proceeded in con- 
formably with the principles herein above declared. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the County of Washington, 
and was argued by counsel. On consideration whereof, it is 
now here ordered and adjudged by this court, that the judg- 
ment of the said Circuit Court in this cause be, and the same 
is hereby, reversed, and that this cause be, and the same is 
hereby, remanded to the said Circuit Court, with directions to 
award a venire facias de novo, and for such further proceedings 
to be had therein as may be in conformity to the opinion of 
this court, and as to law and justice may appertain. 








Tue Unirep States, PLaIntiFFs IN ERROR, v. Jonn S. RoBerts 
AND James F. Reep, Survivors or James ADAMs. 


By the ninth section of the act of Congress passed in 1836 (5 Stat. at Large, 81), it 
was enacted that the Postmaster-General was authorized to give instructions to 
postmasters for accounting and disbursing the public money. 

In 1838, the Postmaster-General gave instructions to all postmasters, that, where 
they paid money to contractors for carrying the mail, duplicate receipts were to be 
taken in the form prescribed, one of which the postmaster was to keep, and the 
other was directed to be sent by the next mail to the Auditor for the Post-Office 
Department. 

- Where a payment was made to a contractor by the surety of a postmaster in his be- 
half, and no duplicate receipt forwarded to the Post-Office Department, nor any 
information thereof given to the Department until after a final settlement of the 
accounts of the contractor had been made, in which settlement the contractor was 
not charged with the amount of such payment, it was error in the Circuit Court to 
instruct the jury that they might allow a credit for it to the surety when sued upon 
his bond, provided they believed from the testimony that the contractor had not 
received more money than he was entitled to. 

By an act passed on the 3d of March, 1825 (4 Stat. at Large, 112), Congress declared 
that if any postmaster shall neglect to render his account for one month after the 
time, and in the form and manner, prescribed by law, and by the Postmaster-Gen- 
eral's instructions conformable therewith, he shall forfeit double the value of the 
postages which shall have arisen at the same office in any equal portion of time, 
previous or subsequent thereto; or in case no account shall have been rendered at 
the time of the trial of such case, then such sum as the court and jury shall esti- 
mate as equivalent thereto. 

Where, at the time of the trial of a suit by the United States against a postmaster 
and his surety, there was no return for an entire quarter and a fraction of the en- 
suing quarter, the proper mode of computing damages was to go back to a quarter 
for which there was a return, calculate from it the amount due for the deficient 
quarter and deficient fraction taken together, and then double the sum arrived at 
by this calculation. 

The fraction is included, because the obligation to make a return is as binding upon 
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a postmaster who leaves office in the middle of a quarter, as if he remained in office 
until the end of the quarter. 


Tuts case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Illinois. 

It was an action of debt, brought by the United States in the 
Circuit Court, on an official bond against John S. Roberts, who 
had been postmaster at Springfield, Illinois, and James F’. Reed 
and James Adams, his sureties. 

The facts in the case were these. 

On the 3d of March, 1825, Congress passed an act (4 Stat. at 
Large, 112), the thirty-second section of which enacted as fol- 
lows, viz. : — 

‘“‘ That if any postmaster shall neglect to render his accounts 
for one month after the time, and in the form and manner, pre- 
scribed by law, and by the Postmaster-General’s instructions 
conformable therewith, he shall forfeit double the value of the 
postages which shall have arisen at the same office in any 
equal portion of time, previous or subsequent thereto ; or in case 
no account shall have been rendered at the time of trial of such 
case, then such sum as the court and jury shall estimate as 
equivalent thereto, to be recovered by the Postmaster-General, 
in an action of debt on the bond against the postmaster and his 
securities, and for which the securities shall be liable.” This 
was no new provision, being substantially a reénactment of the 
thirtieth section of the Post-Office Act of 1810. 2 Statutes at 
Large, 602. 

In 1836 Congress passed another act (5 Stat. at Large, 81), the 
ninth section of which gave to the Postmaster-General authority 
to prescribe regulations for the proper enforcement of the duties 
of postmasters. 

Under this authority, Amos Kendall, then Postmaster-Gen- 
eral, issued the following circular. 


Letter. 


“ Post-Office Department, April 13, 1838. 
“To 


Postmaster at Springfield, Ill. 


“ Sir, — You are required, within two days after the close 
of each quarter, to forward your quarterly accounts to this De- 
partment ; or, if there be no mail from your office within that 
time, then by the next mail. The quarters end on the 3lst 
March, 30th June, 30th September, and 31st December. 

“ By having your accounts of mails sent, and mails received, 
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copied beforehand, up to the last day, you can finish the copies, 
make the calculations, aud have them ready to be forwarded, in 
a few hours. 

“ As you have no right to use or credit out the money which 
belongs to the United States, it is required that you have the 
balance due at the end of each quarter ready to be paid on 
demand. 

“The contractor named at the foot of this letter, who car- 
ries the mail on the route there stated, on which your office is 
situated, is authorized to demand and receive of you, either in 
person or by his agent, at the end of each quarter, so long as he 
shall actually carry the mail on said route, or until you shall be 
otherwise directed, the whole amount due from you to the 
United States, including the quarter then just terminated, as 
shown in your account current. 

“Blank forms of orders and receipts (specimens of which, 
filled up, are hereto annexed) will be sent, for every collection, 
to the contractor. These forms, and no others, must be used 
in your payments to contractors. If the contractor call on you 
in person for the money, the orders will not be necessary, and 
you will take from him two receipts in the form prescribed, one 
of which you will keep, and send the other by the next mail to 
the Auditor for the Post-Office Department. If any other per- 
son call for the money as agent, he must produce to you twa 
orders in the prescribed form, signed by the contractor, with 
the blank receipts annexed ; and after you have paid him, he 
will fill up and sign both receipts, and leave both orders and 
both receipts with you; one of each you will forthwith send 
to the Auditor for the Post-Office Department, and retain the 
other. 

“'These claims and orders cannot be sold, negotiated, or 
transferred, and no credit will be allowed you for any payment 
to any other person than the contractor, or the persons named in 
his orders ; nor in the latter case will credit be allowed, unless 
the order accompany the receipt; nor unless the receipt be 
dated on the day when the money is paid. 

‘‘ When demand is made of you as herein prescribed, it is 
expected that you will make instant payment, and the con- 
tractor is instructed to report forthwith to the Department every 
refusal or failure on your part. 

“ Very respectfully, your obedient servant, 
‘ Amos KENDALL. 





“‘ Pay to Robert Allen, 
Contractor on route No. 2,701. 
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“34> You will take care to write or stamp the name of your 
office on the outside of the packet containing your quarterly 
returns for each quarter. 

* Auditor's Office, P. O. Dep.” 


Annexed to this letter were blank forms, which the post- 
master was directed to follow. 

There was also issued the following circular to contractors 
for carrying the mail. 


* Post-Office Department, 183 . 
6c To 


Contractor on Mail Route No. 


“ The postmaster at [and] 
are instructed to pay over to you, or your order, on demand, at 
the end of each quarter, so Jong as you shall actually carry the 
mail on said route, or until they shall be otherwise directed, the 
whole amount due from them to the Department, for the quar- 
ter then just terminated, as shown by their several accounts 
current. . 

“You are requested to make demand as soon as possible 
after the first day of the next quarter, and report to the Depart- 
ment every failure or refusal to pay, with the reasons therefor, 
whether given by the postmasters, or otherwise known to you. 

“When you have received the balances due from all these 
postmasters, or as many of them as can be collected, you will 
fill up, sign, and send to the Department the blank ‘ acknowl- 
edgment’ sent to you, of which a specimen is annexed, show- 
ing the name of each postmaster, the name of his office, and 
the amount received from him, upon receipt of which a draft 
will be forwarded for any amount which may still be due to 
you ; provided that, in case you fail to collect any one of said 
balances, no part of the balance due will be paid you until the 
Department shall be satisfied that you have used due diligence 
to effect the collection, and that it could not be done. 

** Herewith you will also receive the proper number of orders 
and receipts, in blank, for collections on the above route ; that 
is, an original and duplicate for each office, which you are re- 
quired to use in all your collections from the postmasters. 
Similar blanks will be forwarded for each successive quarter. 
You will collect at the end of each quarter from those offices 
only which are named in the blanks sent to you for that quar- 
ter. If you apply for the money in person, the orders will be 
unnecessary, and you will fill up and hand to each postmaster 
from whom you may receive payment the original and dupli- 
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cate receipts, sent to you for his office, — one for his own use, 
the other to be sent to the Department. If you send any other 
person to call for the money at an office, you will fill up in his 
favor, and give him the two orders (original and duplicate) sent 
to you for that office, with the blank receipts annexed ; and 
when he has received the money, he will fill up and sign the 
annexed receipts, and leave both orders and both receipts with 
the postmaster. 

“You are not authorized to sell, negotiate, or transfer any 
of these claims, and no payment will be recognized by the De- 
partment unless made directly to you, or to the person named 
in your orders. 

‘“ Every order and every receipt must bear the true date of 
its signature, in default of which it will not be considered a 
good voucher at the Department. 

** Very respectfully, your obedient servant.” 





Annexed to this letter also were blanks, and copies were sent 
to the postmasters. 

On the 9th of July, 1840, John S. Roberts, being reappointed 
postmaster at Springfield, executed a bond to the United States, 
with James Adams and James EF’. Reed as sureties, in the penal 
sum of five thousand dollars, with the condition that he should 
well and truly execute the duties of the said office according to 
law and the instructions of the Postmaster-General, &c., &c. 

The contractor for carrying the mail on route No. 2,701, 
from Springfield in Illinois to Terre Haute in Indiana, was 
Robert Allen. 

It appeared from the testimony of Thomas A. Scott, a clerk 
in the office of the Auditor of the Treasury for the Post-Office 
Department, that for the third quarter of 1840, Allen, the con- 
tractor, transmitted an acknowledgment for collection made on 
route No. 2,701; that, in this acknowledgment, the said Allen 
acknowledged no sum as received from said Roberts, and that, 
no receipt having been received from said Roberts, no charge 
was made on account of any such collection against said Allen 
for said quarter, nor was any credit given to said Roberts ; but 
that deponent, considering that said Roberts was in default in 
respect to said quarter by not paying over his quarterly dues to 
the said contractor according to his duty under his standing in- 
structions, and upon the printed receipts sent to the contractor 
for that purpose, regarded it as his duty to report said default 
for the information of the Postmaster-General, and did accord- 
ingly make such report on the 14th of November, 1840. 

“ And deponent further saith, that, for the fourth quarter of 
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1840, the said Allen transmitted an acknowledgment for col- 
lecting on said route No. 2,701; that, in this acknowledgment, 
said Allen having reported no sum as collected from said post- 
master, and the said Roberts having forwarded no receipt, no 
debit to the contractor, or credit to the postmaster, in like man- 
ner, was given for said fourth quarter of 1840. 

“ And deponent further saith, that, for the first quarter of 1841, 
the said Allen transmitted an acknowledgment of collections on 
said route No. 2,701, a copy of which is hereto annexed, 
marked I, and made part of this deposition ; that, in this ac- 
knowledgment, the said Allen acknowledged himself to have 
received the sum of $733.28 from J. W. Keys, the successor 
of said Roberts, for the part of said quarter said Keys was in 
office, but acknowledged no sum as received from said Roberts, 
and that neither did the said Roberts transmit any receipt of 
said Allen for said first quarter, nor for any part thereof, during 
which he remained in office.” 

It should be mentioned that, for the second quarter of 1840, 
Allen, the contractor, transmitted an account to the Department, 
in which he took no notice of a payment of $ 956.87, which 
had been made to him by the postmaster at Springfield; but, 
the postmaster having transmitted Allen’s receipt in proper form 
for that amount, Allen was charged and the postmaster credited 
with that amount. 

In January, 1841, Allen alleged that he gave a receipt to 
James Adanis, one of the sureties, for $ 1,731.39, which Adams 
had paid to him at various times, and in various amounts. The 
receipt was without date, and as follows : — 


“Received of John S. Roberts, Postmaster at Springfield, 
Ill., (per Gen. James Adams, one of his sureties,) seventeen 
hundred and thirty-one dollars ;4°; of the amount due up to 
the Ist of January, 1841, to the Post-Office Department. 

“ Ropert ALLEN.” 


This receipt, however, was not transmitted to the Post-Office 
Department until 1843, as appears from the following deposi- 
tion by P. G. Washington, then Auditor of the Treasury for the 
Post-Office Department. 

“ And deponent further saith, that whilst holding the office 
of chief clerk, to wit, about the 1st of March, 1843, a letter 
was received at the Auditor’s office, and referred to deponent, 
according to the usual course of business, from J. Butterfield, 
Esq., then District Attorney, dated 19th February, 1843, and 
inclosing a copy of an affidavit made by said Robert Allen in 
this cause, and a copy of a receipt given by him to James Ad- 
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ams, one of the sureties of said J. S. Roberts, for the sum of 
# 1,731.39, the said affidavit setting forth that said Allen drew 
for and received said amount at different times, and informed 
the Post-Office Department thereof by letter; and about the 
same time deponent had referred to him another copy of said 
affidavit and receipt, with a copy attached of an affidavit al- 
leged to have been made also in this cause by the said J. 8. 
Roberts, setting forth, among other things, that said Roberts 
had large items of set-off, which had been forwarded to the 
Post-Office Department, and been disallowed. And deponent 
then made an affidavit to rebut said affidavits, and with the 
same object procured affidavits to be made by said Elisha 
Whittlesey and said Thomas A. Scott, and having, on said oc- 
casion, fully examined the whole subject, became well satisfied, 
as he now is, that unless the said sum of $ 1,731.39, drawn for 
and received at different times, was composed of sums which 
were afterwards, to wit, at the end of the quarter, merged in 
and covered by the sums for which the said Allen gave the 
proper receipts, and which he properly reported in his acknow]l- 
edgments for such quarter, the said sum of $1,731.39, as a 
separate and specific payment, never came to the knowledge 
of the Department, and was never charged to him, over and 
above the sums regularly reported, and at the same time charged 
to him, and credited to the said J. S. Roberts. 

“ And deponent further saith, that from the time a statement 
of the account of said Roberts was sent, as before stated, to wit, 
on the 29th January, 1842, for the information of the parties 
liable to the present, he, deponent, has had no knowledge 
whatever of any exceptions taken to said account, nor of any 
items of set-off on the part of said Roberts, except the pretend- 
ed set-off founded upon the receipt of said Allen, which came 
first to the knowledge of deponent at the time and in the man- 
ner before stated, and long after the final payment was made to 
said Allen in September, 1842, for the balance due him for car- 
rying the mails, as before stated. 

“ And deponent further saith, that the original receipt of said 
Allen for $1,731.39, before referred to, was also received at 
the Auditor’s office in a letter signed by James Adams, for him- 
self and J. F. Reed, and dated 14th January, 1843, but not, as 
deponent believes, before the copies were received, as before 
stated ; and that deponent returned the said original receipt to 
said Adains in a letter dated the 11th May, 1843, as appears 
by a memorandum made at the time on a copy of said receipt, 
which deponent prepared and retained.” 

On the 7th of February, 1841, Roberts went out of office. 
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In January, 1842, a copy of Roberts’s account was transmit- 
ted to J. W. Keys, postmaster at Springfield, with instruc- 
tions to present said account to the sureties of Roberts, and to 
inform them that a draft would be issued for the amount. The 
account was as follows, the first item being a balance due on 


the 9th of July, 1840, Roberts having been postmaster previous 
to that day. 





* Account. 
To balance, , ‘ ‘ ' , , , $ 372.58 
To account from July 9 to Sept. 30, 1840, .. . 921.40 
To balance on postages estimated to have arisen at 
his office, from Oct. 1, 1840, to Feb. 7, 1841, and 
doubled agreeably to the 32d section of the act 
approved 3d March, 1825, relating to the Post- 
Oflice Department, ‘ ‘ . ‘ ‘ 2,852.72 
$ 4,146.70 
Interest from 7th February, 1841. 

“T certify that the foregoing is a true statement of the ac- 
count of J. S. Roberts, late postmaster. at Springfield, IIl., as 
audited and adjusted at this office ; that the said J. 8. Roberts 
did not render, as postmaster, an account current, as he was re- 
quired to do, for the period from Oct. 1, 1840, to Feb. 7, 1841, 
inclusive, within one month after the expiration of said period, 
or at any subsequent time, and that I have estimated the post- 
ages received in said period at $ 1,426.36, the basis of the esti- 
mate being the amount of postages received for the quarter next 
preceding, say from July 1 to Sept. 30, 1840, and the said sum 
of $ 1,426.36 bearing the proportion to $1,009.43 (the post- 
ages of said quarter) which 130 days do to 92 days (the num- 
ber of days in said quarter); and that, having doubled the 
amount of said postages so estimated, agreeably to the thirty- 
second section of the act of 3d March, 1825, I have charged 
the same at $ 2,852.72. 

‘Tn testimony whereof, I have hereunto subscribed my name, 
and caused to be affixed my seal of office, at Washing- 
ton, this 17th day of June, in the year 1842. 

“ ExisHa WHITTLEsSEY, 


Auditor of Treasury for Post-Office Dep't.” 


[ SEAL. | 


It will be perceived by the above account, that the Auditor 
adopted a rule which was one of the points contested in the 
case ; that for the quarter ending on the 30th of September, 
1840, the amount of postage received was $1,009.43; that 
having no actual return of the amount received after that day, 
he applied the rule of three to the case, and worked out the re- 
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sult by the following method. As 92 days (the quarter ending 
on September 30th) are to $1,009.43, so are 130 days (the 
time between September 30th and the 7th of February, 1841, 
when he went out of office) to the sum with whick he was 
properly chargeable, viz. $ 1,426.36. According to the act of 
Congress referred to in the commencement of this statement, 
this sum was doubled. It will be seen by the bill of excep- 
tions that the jury, under the charge given by the court, dou- 
bled only the sum of $ 1,009.43. 

In June, 1842, Allen’s contract for carrying the mail expired, 
and on the 9th of September, 1842, his account was reported 
for settlement to the Postmaster-General. It showed a balance 
due to Allen of $881.37, which was paid on the 13th of Sep- 
tember; but in this account no notice was taken of the alleged 
receipt by him, from Roberts’s surety, of the sum of $1,731.39, 
no such payment having been brought to the notice of the De- 
partment. 

In December, 1842, suit was brought upon the bond by the 
United States, in the Circuit Court of the State of Illinois. 

On the 14th of January, 1843, J. Adams, “for himself 
and James F. Reed,” wrote a letter to the Post-Office Depart- 
ment, inclosing a copy of the receipt (above mentioned) for 
$ 1,731.39, signed by Allen, the contractor, and claimed credit 
for it in Roberts’s account. ‘This letter was received about the 
1st of March. 

On the lith of May, 1843, this receipt was refused and re- 
turned, for the following reasons, viz. : — 


“| further certify, that credit for said receipt was, and is, re- 
fused, for the reason that, by the ninth section of the act of 2d 
July, 1836, it is made the duty of the Postmaster-General to 
prescribe the manner in which postmasters shall pay over their 
balances ; that the Postmaster-General, in performance of this 
duty, gave to Mr. Roberts certain printed instructions, consti- 
tuting the only authority he had for paying over the money he 
had in his hands; and that the payment so alleged to have 
been made by Mr. Allen was in direct violation of said instruc- 
tions, and an evasion of the object therein intended to be se- 
cured, — the said object being, by restricting such payments to 
the blanks sent from the Department for each quarter for that 
purpose, and by requiring the immediate transmission of one of 
said receipts when executed, to charge the contractor on ac- 
count of the same quarter with the amount, and to pay him 
thereupon only the balance of pay remaining; that no such 
blanks were furnished for the payment in question ; and that, 
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by using a manuscript receipt, uot sanctioned by the instruc- 
tions or practice of the Department, it remained in entire igno- 
rance of any such payment, until the receipt was received from 
Mr. Adafns, as before stated, and until the contracts of Mr. Al- 
len had expired, and the full amount due him had been other- 
wise paid ; and, finally, as the postmaster.had no authority to 
make such payment, his surety, Mr. Adams, had none to make 
it for him. 

** In testimony whereof, I have hereunto subscribed my name, 
and caused to be affixed my seal of office, at Washing- 
ton, this 6th day of November, in the year 1845. 

“P. G. WasHIneTon, 
Auditor of Treasury for Post-Office Dep’t.” 


[ SEAL. ] 


The defendants, at first, allowed judgment to go against them 
by default, but this was afterwards set aside, and they were 
allowed to plead. The death of the defendant Adams was 
afterwards suggested, and issue having been joined, the cause 
came on for trial in igang 1845, when the jury found the 
following verdict, viz. 


“We, the jury, find for the plaintiffs, and assess their dam- 
ages at the sum of fourteen hundred and eighty-five dollars and 
twenty-nine cents ; and the jury presented the following state- 
ment, made by them by direction of court, showing the calcu- 
lations and allowances by which their said verdict was made up, 
viz.: — The jury allow the amount of $921.40, and for the 
quarter from October to December, estimated at $1,009.43 
doubled, making : ; : ‘ ; . $2,018.86 











921.40 
2,940.26 
Deduct for receipt, , ° ‘ ° ‘ 1,731.39 
1,208.87 
Interest on ‘ ‘ ° $ 921.40 276.42 
6 
a 1,485.29 
55.2840 
5 
276.4200 


“ Judgment. 


It is therefore ordered and adjudged, that the said plaintiffs 
do recover of and from the said defendants their debt in their 
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declaration mentioned, the sum of five thousand dollars, to be 
released and discharged upon the payment of fourteen hun- 
dred and eighty-five dollars and twenty-nine cents, the dam- 
ages aforesaid, by the jury aforesaid assessed, as well as their 
costs and charges herein expended, and that they have execu- 
tion therefor,” &c. , 

In the course of the trial the following bill of exceptions was 
taken. 





Bill of Exceptions. 
United States Circuit Court for the District of Illinois, Decem- 
ber Term, A. D. 1845. 


Tue Unitep States or America v. Joun S. Rogperts and 
James EF’. Reep, survivors of James Adams, deceased. 


Be it remembered, that this cause came on to be tried on the 
19th day of December, A. D. 1845, at the December term of 
the Circuit Court of the United States for the District of Illi- 
nois, the Hon. Nathaniel Pope presiding ; and the said plain- 
tiffs, to prove and maintain the issues on their part, first intro- 
duced in evidence the bond on which this suit was brought, a 
copy of which is attached to. the declaration herein, and then 
introduced in evidence the following certified statement of the 
account of John S. Roberts, as postmaster at Springfield, Illi- 
nois, to wit. (Then followed the certified account, as it has 
been stated above. ) 

The plaintiffs, further to prove the issues on their part, then 
read in evidence the deposition of Robert B. Rust, as follows. 
(Rust was a clerk in the Post-Office Department, and deposed 
that no returns had been made by Roberts for the quarter end- 


‘ing 31st December, 1840, nor for that part of the succeeding 


quarter between Ist January and 7th February, 1841.) 

It was then admitted that Roberts went out of office on the 
7th of February, 1841, and the plaintiffs there rested their case. 

The defendants then offered in evidence the circular letter 
of instructions from Amos Kendall, the Postmaster-General, 
which has been given above. ‘This was objected to on the 
part of the United States, but the objection was waived in the 
argument of the cause in this court. 

The defendants then offered in evidence the receipt given 
by Allen for $1,731.39, above stated, the introduction of which 
was objected to by the United States; but the court overruled 
the objection, and permitted the paper to be read to the jury, to 
which the plaintiffs excepted, on the ground that it did not ap- 
pear that the claim of the defendants for the amount men- 
tioned in said receipt had been presented to the Auditor of the 
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Treasury for the Post-Office Department for settlement, and 
disallowed by him, and because the payment receipted for was 
in violation of law, and contrary to the instructions of the Post- 
master-General. 

The defendants then offered the certificate of P. G. Wash- 
ington, Auditor of the Treasury, disallowing the claim, which 
certificate is given above. 

The defendants then called Robert Allen, who executed the 
receipt, as a witness, and offered to prove by him the circum- 
stances under which the said receipt was given. The plaintiffs, 
by their counsel, objected, first, to the competency of the said 
Allen as a witness in this suit, on the ground that he was in- 
terested in the result of this suit; and, secondly, because the 
said receipt was not given in the form prescribed by the Post- 
master-General in his instructions; and, thirdly, that it was not 
competent for the said defendants to explain the said receipt by 
parol testimony; the court overruled the said objections, and 
allowed the said witness to testify; to which decision of the 
court the said plaintiffs, by their counsel, excepted. 

And the said Allen testified that he was a contractor for car- 
rying the mail on route 2,701, at and before the date of the said 
receipt ; that the money mentioned in the said receipt, before 
the execution thereof, had been paid to him by James Adams, 
one of the sureties of the said John S. Roberts, in several small 
payments, for which he had given him receipts; that after- 
wards, some time in the month of January, 1841, he took up 
the said receipts, and gave him the said receipt for $ 1,731.39; 
that he never reported the receipt of the said money to the 
Post-Office Department, but thinks that some time afterwards 
he advised said Department thereof by letter, but could not 
state at what time ; that he ceased to be contractor for carry- 
ing the mail on the 30th of June, 1842; that in March, 1842, 
he received from the Postmaster-General a draft on the said J. 
S. Roberts for $ 1,600 ; that he presented the same to the said 
Roberts for payment, and could get nothing upon it, and re- 
turned the said draft to the Postmaster-General unpaid ; that 
he did not recollect whether it was before or after the receipt 
of said draft that he advised the Post-Office Department of the 
reception of the money mentioned in said receipt for $ 1,731.39. 
Said Allen further stated, that the government was indebted to 
him, as contractor, five thousand dollars and upwards, and that 
he had repeatedly applied for his account unsuccessfully. 

The said defendants then called James W. Keys, who testi- 
fied that he succeeded the said Roberts, as postmaster at Spring- 
field; that he took charge of the post-office at said place on 
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the 7th day of February, 1841. He was then asked by the 
defendants, if, after he came into office, he made payments to 
Allen as contractor, and took receipts different from those pre- 
scribed by the Postmaster-General in the printed form; which 
question was objected to by the said plaintiffs, first, for the 
reason that no usages of the Post-Office Department can be 
proved variant from the printed instructions of the Postmaster- 
General ; and, second, because no practices pursued by the said 
Keys, subsequent to the time Roberts went out of office, could 
affect the rights of the plaintiffs in this suit; which objections 
were overruled by the court, and the witness allowed to an- 
swer the question; to which decision the plaintiffs excepted. 

The said witness then testified, that while in office he made 
several payments to Allen, as contractor, and took his receipts, 
but did not know if the said receipts varied from those pre- 
scribed by the printed instructions of the Postmaster-General ; 
that he always took duplicate receipts, and by the next mail 
forwarded one of them to the Auditor for the Post-Office De- 
partment, and that they were passed to his credit; that after 
he went out of office, on the 27th September, 1841, he paid 
to the said Allen, as contractor, six hundred dollars, and took 
from him a receipt (which he produced) in the words and fig- 
ures following, to wit : — 


“Rec'd, Sept. 27th, 1841, of James W. Keys, late P. Master 
at Springfield, Ills., six hundred and fifty dollars in part of the 
amt. due P. O. Dept. for the fractional quarter ending the 7th 
Sept., 1841. 

“ Ropert ALLEN.” 


That he took a duplicate of the said receipt at the same time, 
and immediately forwarded it to the Auditor of the Post-Office 
Department, and that his account there was credited with the 
amount of the same. 

The defendants then introduced Allen Tomlin as a witness, 
who testified that he was postmaster in Galena, in the State of 
Illinois, from 1839 to the 4th of March, 1841; the witness was 
then asked, if he had been in the habit of making payments, 
as postmaster, to mail contractors, and taking manuscript re- 
ceipts for such payments, which were passed to his credit at 
the Post-Office Department; which question was objected to 
by the plaintiffs’ counsel, on the ground that the rights of the 
said plaintiffs in this case could not be prejudiced by the acts 
or dealings of the said Tomlin; which objection was overruled 
by the court, and witness allowed to answer the question; to 
which decision the plaintiffs, by their counsel, excepted. 
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The said witness then testified, that he had, in several in- 
stances, when postmaster at Galena, as aforesaid, made pay- 
ments to mail contractors, and took their receipts in manuscript ; 
that he could not state whether such receipts varied from the 
printed forms or not, but that he always took duplicate receipts, 
and immediately forwarded one to the Auditor for the Post- 
Office Department, and such receipts were there passed to his 
credit. 

The said defendants then called George Welch as a witness, 
who testified that he was a clerk in the post-office at Spring- 
field during the time the said Roberts held said office, and some 
time thereafter under his successor; that he thought the quar- 
terly return of the said Roberts, as postmaster as aforesaid, for 
the quarter ending December 31, 1840, was made up and sent 
to the Post-Office Department. On cross-examination, the said 
witness stated that he had no distinct recollection of the said 
account for that quarter being made up or sent; that he could 
recollect no fact in relation to it; that when he said, on his di- 
rect examination, that he thought the accounts had been made 
up for that quarter and sent, he merely thought so, because it 
had been the usual practice to make up and send the accounts 
for each quarter. 

The defendants here rested. 

The plaintiffs then introduced and read in evidence the de- 
positions of Thomas A. Scott and Peter G. Washington, show- 
ing the state’ of the accounts with the Department, the material 
part of which depositions has been given in the preceding part 
of this statement. 

The plaintiffs, by their counsel, then requested the court to 
give to the jury the following instructions : — 

I. If the jury believe from the evidence that the said John 
S. Roberts continued to hold and exercise the office of post- 
master at Springfield, in the State of Illinois, from the date of 
the said bond, upon which this suit is brought, until the 7th 
day of February, 1841, and then went out of office, and that 
he neglected to render his accounts, as such postmaster as afore- 
said, for the period from October 1, 1840, to February 7, 1841, 
inclusive, within one month after the time, and in the form and 
manner, prescribed by law, and by the Postmaster-General’s in- 
structions conformable therewith, or at any subsequent time, 
then the plaintiffs are entitled to recover double the value of 
the postages which arose at the same office in an equal portion 
of time previous thereto, amounting to the sum of $ 2,852.72, 
as certified by the Auditor of the Treasury for the Post-Ofiice 
Department in his certified statement of the account of the said 
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John S. Roberts, as postmaster as aforesaid ; which said in- 
struction was refused to be given by the court. 

II. If the jury shall believe from the evidence, that the said 
John S. Roberts held and exercised the said office for the time 
stated in said first instruction, and neglected to render his ac- 
counts for the period stated in said first instruction within one 
month after the expiration of the said period, or at any subse- 
quent time, that then the plaintiffs are entitled to recover 
double the value of the postages, as certified by the said audi- 
tor to have arisen at said post-office for the preceding quarter, 
that is to say, from July 1st to September 30th, 1840; which 
said instruction was given by the court. 

Ill. If the jury believe the facts are as set forth in the cer- 
tificate of the said auditor to the statement of the said John 8. 
Roberts’s account, the said plaintiffs are entitled to recover the 
sum of $2,852.72 for double postages for the period that the 
said Roberts neglected to render his accounts, as stated in said 
certificate ; which said instruction was refused to be given by 
the court. 

IV. If the jury believe from the evidence that the said 
Roberts neglected to render his accounts, as postmaster as 
aforesaid, as certified by the said auditor as aforesaid, then the 
said plaintiffs are entitled to recover the sum of $2,018.86, 
being double the amount of postages certified by the said audi- 
tor to have been received at the same office for the next pre- 
ceding quarter, that is to say, from the Ist of July to Septem- 
ber, 30, 1840; which said instruction was given by the court. 

V. The defendants in this cause are not entitled to a credit 
for the amount of the receipt of $ 1,731.39, executed by Robert 
Allen, the money mentioned in said receipt having been paid 
without authority, and in violation of the instructions of the 
Postmaster-General ; which said instruction was refused to be 
given by the court. 

VI. The said defendants are not entitled to a credit for the 
said receipt of the said Robert Allen, unless the said receipt, or 
the duplicate thereof, was sent by the next mail, or within a 
reasonable time after it was executed, to the Auditor of the 
Post-Office Department. 

VII. If the said receipt, or the duplicate thereof, was not sent 
to the Auditor of the Post-Office Department until more than 
a year after its execution, and until after the statement and 
adjustment of the accounts of the said Robert Allen, as con- 
tractor, at the Post-Office Department, as annexed to the deposi- 
tions of Thomas A. Scott and Peter G. Washington, the de- 
fendants are not entitled to a credit or allowance for the said 
sum of money mentioned in said receipt. 
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‘‘Which said two last instructions were each refused to be 
given by the court; but the court, in answer to the first four 
instructions asked for by plaintiffs, charged the jury, ‘“ that the 
officers of the Post-Office Department had no right to calcu- 
late, as they did, that, if three months produced a given sum, 
four months and seven days would produce so much ; that it 
was proper for the jury to charge the defendants with double 
the postage received during the quarter ending 30th Septem- 
ber, 1840, and this for the quarter ending December 31, 1840; 
and, as the plaintiffs had furnished no datum for finding a ver- 
dict for the time from 1st January, 1841, to 7th February, 
the jury could find nothing for that period.” 

In answer to the fifth, sixth, and seventh instructions asked 
for by plaintiffs, the court further charged the jury, that if they 
believed, from the testimony, that the $ 1,731.39 were paid to 
Robert Allen before the Ist of July, 1841, and he was authorized 
by the Department, under instructions to the postmaster, to re- 
ceive it; and if they believed from the testimony that he re- 
ceived no money of the United States which he was not 
entitled to over and above the ¢ 1,731.39, the jury might allow 
a credit for it to the defendants, although the receipt is not in 
the form prescribed, and was not reported to the Department in 
conformity to the instructions, as it could work no wrong to 
the United States. 

And the said plaintiffs, by their counsel, thereupon excepted 
to the opinion of the court in refusing to give the first, third, 
fifth, sixth, and seventh instructions, as asked for as aforesaid, 
and also excepted to the said charge so given by the said court 
to the said jury as aforesaid, and to each and every part and 
proposition thereof. 

The court then directed the jury to state in their verdict 
what items and sums they should allow, and what they dis- 
allowed, in making up said verdict. 

The jury then retired from the bar, and afterwards, on the 
same day, returned into court a verdict as follows. (The ver- 
dict has been given above. ) 


The United States sued out a writ of error, and brought the 
case up to this court. 

It was argued by Mr. Johnson (Attorney-General), for the 
United States, no counsel appearing for the defendants in error. 


“Mr. Johnson made the following points : — 
I. That the testimony of Allen, Keys, and Tomlins was im- 
properly admitted, for the reasons set forth in the exceptions. 
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II. That the instruction given by the judge, “ that the Post- 
Office Department had no right to calculate as they did, that, 
if three months produced a given sum, four months and seven 
days would produce so much ; that it was proper for the jury 
to charge the defendants with double postage received during 
the quarter ending 30th of September, and this for the quarter 
ending 31st of December, 1840; and as the plaintiffs had fur- 
nished no return for finding a verdict for the time from Ist 
January, 1841, to 7th February, the jury could find nothing 
for that period,” was erroneous. Because the postage to be 
doubled, instead of being limited only to the previous quarter, 
could have been ascertained within the meaning of the thirty- 
second section of the act of 1825, for the whole time claimed ; 
— lst. By the mode adopted by the auditor; 2d. By the aver- 
age of the two previous quarters, or any other two quarters ; 
3d. By taking the last or any other quarter, and an average of 
the previous quarter for the number of days necessary. 

It will be contended, that one of these modes is authorized 
by the law ; because, if not, the law would be wholly inopera- 
tive in the case of a default for any period short of a whole 
quarter. 

lif. That the construction of the instructions of the Post- 
master-General, made under the authority of the ninth section 
of the act of 1836, was matter of law, and that the court should 
therefore have granted the fifth, sixth, and seventh instructions 
prayed by the plaintiffs, and should not, in answer to the said 
prayers, have charged the jury that, on the facts stated in the 
charge hypothetically, they might allow a credit of § 1,731.39. 


Mr. Justice WAYNE delivered the opinion of the court. 

There cannot be either security or efficiency in the business 
of the Post-Office Department, unless its receipts and disburse- 
ments are made upon a fixed plan. It must be executed, too, 
with uniformity and rigor. The duties of its officers must be 
definitely prescribed, and enforced without relaxation. Nor 
will there be either safety or justice for the country, if the 
forms enjoined for receiving and paying money are permitted 
to be disregarded by its deputies. The establishment under 
our system must be made to support itself. 

It is extended from day to day into territories, late wilder- 
nesses, and from place to place in and beyond them, through 
prairies, swamps, and marshes, without any other trail than 
those of the first wheels that passed over them. In the settled 
parts of the country, new routes, changes of routes, increase of 
speed in conveyances, and new conveyances, are daily demand- 
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ed to meet the conveniences and the wants of our almost 
incalculable internal commerce. Neither the cost of them nor 
the revenue can be anticipated. Sleepless vigilance in its 
chief, sleepless devotion to its business, aided by the unremit- 
ting industry and intelligence of his assistants in the Depart- 
ment, can only meet their responsibility, as that is estimated by 
public expectation. 

Such is the conviction of every one who has ever had any 
connection with the Department, or of any one who has looked 
into its operations as a point of liberal inquiry. Its deputies 
and agents in every branch of its business see and feel the ne- 
cessity of conformity to the rules prescribing their separate 
duties. Postmasters in the most limited offices, and contractors 
for the smaller or larger routes, have found that their best se- 
curity for the preservation of their relations to each other and 
to the Department is a strict compliance with its instructions. 
Several of them, acting in this spirit of subordination, have 
honorably connected themselves with the Department, in the 
estimation of the public. 

Congress has legislated in such a spirit. From the beginning 
of its legislation to the act of March, 1825, reducing into one 
act all that had been previously passed, large duties were im- 
posed upon the Postmaster-General, and there was given to 
him a large discretion. 

If looked at in detail, it is almost remarkable that any one 
could be found to undertake them with the hope of discharging 
both acceptably. It has been done, however, and the country 
enjoys the benefit. 

But it became necessary, from the enlargement of the busi- 
ness of the Department, to change its organization, and to pro- 
vide a more effectual system for the settlement of its accounts. 
It was done by the act of 1836. By the ninth section of that 
act, the Postmaster-General is authorized to give instructions to 
postmasters for accounting and disbursing. The thirty-second 
section of the act of 1825 is, that if any postmaster shall neg- 
lect to render his account for one month after the time, and in 
the form and manner, prescribed by law, and by the Postmaster- 
General’s instructions conformable therewith, he shall forfeit 
double the value of the postages which shall have arisen at the 
same office in any equal portion of time, previous or subsequent 
thereto; or in case no account shall have been rendered at the 
time of the trial of such case, then such sum as the court and 
jury shall estimate as equivalent thereto. 

In this case, Roberts was the postmaster; Adams and Reed 
were his securities. The Postmaster-General sent to the 
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former instructions how he was to account, and very precise 
directions for paying contractors. 'They were the same as are 
sent to all postmasters, except as to the contractor to whom 
money was to be paid. Blank forms of orders and receipts 
were annexed for every collection. The order in the instruc- 
tions is, — ‘‘ These forms, and no others, must be used in your 
payments to contractors.” If the contractor called in person, 
no order was necessary. ‘T'wo receipts, in that case, were to 
be kept in the form prescribed, one of which the postmaster was 
to keep, and the other is directed to be sent by the next mail 
to the Auditor for the Post-Office Department. Roberts was 
further instructed, that, if any other person calls for the money 
as the agent of the contractor, he must produce two orders in 
the prescribed form, signed by the contractor, with blank re- 
ceipts annexed. After the agent was paid, both receipts were 
to be filled up and signed. Both were to be left with the post- 
master, one of which was to be forthwith sent to the Auditor 
of the Department. He was told that these claims and orders 
could not be sold, negotiated, or transferred ; that no credit 
would be allowed him for any payment to any other person 
than the contractor or the person named in his order, &c., &c., 
nor unless the receipt be dated on the day when the money is 
paid. In his official bond, among others, —and it is the first 
of his covenants. —he binds himself to execute the duties of 
his office according to law and the instructions of the Post- 
master-General, and faithfully once in three months, or oftener 
if required, to render accounts of his receipts and expenditures 
as postmaster to the Post-Office Department; that he shall 
faithfully account, in the manner directed by the Postmaster- 
General, for all moneys, bills, bonds, notes, receipts, and other 
vouchers, which he shall receive as agent for the Department. 
Thus instructed, forewarned, and bound, we can scarcely ac- 
count for Mr. Roberts’s disregard of his corresponding obligation 
otherwise than that it was wilfully done. He failed to account 
for the time stated in the record, and he claims in this suit, as 
an offset against the demand of the United States, payments 
which he says were made to Allen, the contractor, contrary to 
his instructions, which the Department had not any knowledge 
of for two years after the date of his receipt from Allen, and for 
which amount Allen gave no credit when his accounts were 
finally settled at the Department. Such is the proof in the 
case. Upon the trial, when the evidence on both sides had 
been closed, the counsel for the United States asked that the 
jury might be instructed, if they believed the evidence in the 
case, that the defendant was liable for the amount which he 
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said had been paid by him to Allen, and that the United States 
were entitled to double the amount of the postages which 
had accrued and been returned as the amount from the ist of 
July to the 30th of September, for the next quarter, ending on 
the last day of December, for which Roberts did not make a 
return ; and at that rate for so much of the next quarter as the 
defendant remained in office, for which also he had failed to 
make a return. 

In respect to the money said to have been paid to Allen, 
there is not a fact in the cause which can raise even a remote 
equity for its allowance. The facts are all the other way. 
There was a violation of official duty in making them, if such 
payments were ever really made for the purpose stated, unfair- 
ness in dealing, no credit having been given for the amount 
when Allen’s account was settled at the Department, and a 
very wrong apprehension of right by the defendant, in his 
claiming to be paid to him a sum for which he had subjected 
the United States to a loss by an inexcusable disregard of his 
instructions as to the manner alone in which he was permitted 
to pay money to a contractor. As to’ the double charge for 
postage in the account rendered against him, we think the cal- 
culation and the time for which it is made was properly done 
by Mr. Whittlesey, the then Auditor of the Treasury for the 
Post-Office Department. For the entire quarter unaccounted 
for, there cannot be a doubt. There ought not to be any for 
the portion of the next quarter. His obligation to account for 
and to pay both cannot be denied. It is admitted it was his 
duty to return for an entire quarter, under the instructions of 
the Postmaster-General. It is equally plain that, under the 
thirty-second section of the act of 1825, if a postmaster shall 
neglect to render his account for one month after the time, and 
in the form and manner, prescribed by law, he becomes liable 
to a double charge, according to the manner stated in that sec- 
tion. Then the only question is, whether that obligation to 
make a return is not as binding upon a postmaster who leaves 
office between the beginning and end of a quarter, as it is upon 
one who shall leave office at the end of a quarter. Is he not 
bound to make a return within one month after the expiration 
of the quarter, though he has been in office only for a part of 
it? By the instructions of the Postmaster-General, he ought to 
have done so within two days after the expiration of his quar- 
ter. Now whether the instruction or the law applies to the 
obligation is not material. Under the law, and without the in- 
struction, the liability is incurred. But if the case is put under 
the instruction alone, we think the fair interpretation of it is, 
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that it comprehends any time less than a quarter, as well as an 
entire quarter. This construction may be made from its terms. 
The postmaster is required to have the balance due by him 
ready to be paid on demand at the end of each quarter. He is, 
by the instructions, to make a return of what that amount is 
two days after the expiration of the quarter. If he is not 
ready to pay, and neglects to make his return, and says he is 
not bound to do either because his office terminated before the 
expiration of a quarter, does he not disregard the instruction as 
to what he has received? If his neglect to render his accounts 
be omitted for one month after the time, and in the form and 
manner, prescribed by law, it cannot be said he has not sub- 
jected himself to the penalty of a double charge, to be propor- 
tioned by what may have been received at his office in any 
equal time previous or subsequent thereto. Nor can it be said, 
because no account was rendered in this instance, that there 
was no datum for such a calculation to be made, or that he was 
only liable to pay such an amount as a court and jury may 
find, upon other evidence, to be an equivalent to the penalty 
which he has incurred. 

All of us think differently. The court below having refused 
to give to the jury the first, fifth, sixth, and seventh instructions 
which were asked by the counsel for the United States, the 
judgment is reversed, and the cause will be remanded for 
further proceedings, in compliance with the opinion now given. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Illinois, and was argued by counsel. On consideration 

. whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be, 
and the same is hereby, reversed, and that this cause be, and 
the same is hereby, remanded to the said Circuit Court, with 
directions te award a venire facias de novo, and for such further 
proceedings to be had therein as shall be in conformity to the 
opinion of this court, and as to law and justice shall appertain. 


44* 
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Tue PresipENT AND Directors oF THE BANK OF THE STATE OF 
ALABAMA, PLAINTIFF IN ERROR, v. Rosert H. Darton. 


A State has power to regulate the remedies by which contracts and judgments are 
soughi to be enforced in its courts of justice, unless its regulations are controlled 
by the Constitution of the United States, or by laws enacted under its authority. 

Therefore, where a State passed a law declaring that all judgments which had been 
obtained in any other State prior to the passage of the law should be barred un- 
Jess suit was brought upon the judgment within two years after the passage of the 
act, this law was within the power of the State, and not inconsistent with the Con- 
stitution of the United States or any act of Congress. 

And this was true, although the person against whom the judgment was given be- 
came a citizen of the said State upon the very day on which he was sued. The 
Legislature made no exception, and courts can make none. 


Tus case was brought up, by writ of error, from the District 
Court of the United States for the Northern District of Missis- 
sippl. 

The facts were these. 

On the 7th of February, 1843, the President and Directors 
of the Bank of the State of Alabama recovered a judgment 
against Robert H. Dalten, for $ 1,844,-with interest and costs, 
in the County Court of Tuscaloosa County and State of Ala- 
bama. 

On the 24th of February, 1844, the State of Mississippi 
passed an act (Hutchinson’s Mississippi Code, pp. 830 et seq.), 
which provided, amongst other things, that judgments rendered 
before the passage of the act in any other State of the Union 
should be barred, unless suit was brought thereon within two 
years from the passage of the act. 

On the 10th of November, 1846, the President and Directors 
of the Bank of the State of Alabama brought a suit against 
Dalton in the District Court of the United States for the North- 
ern District of Mississippi, held at the town of Pontotoc. It 
was an action of debt brought upon the judgment recovered in 
the County Court of Tuscaloosa County, in Alabama. The 
writ was served upon Dalton on the same day that it was is- 
sued. The defendant pleaded the statute of limitations of 
Mississippi in the following manner : — 

“ And the said defendant, by his attorneys, comes and de- 
fends the wrong and injury, when, &c., and for plea says, that 
the said plaintiff his action aforesaid ought not to have or 
maintain against him, because he says that the said judgment 
upon which this suit is founded was obtained in a court out 
of the limits of the State of Mississippi, to wit, the County 
Court of the County of Tuscaloosa, in the State of Alabama, 
and was rendered up against said defendant on the 7th day of 
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February, 1843, and was then and there, on that day, in full 
force and effect in said court. 

“ And defendant further says, that by an act of the Legisla- 
ture of the State of Mississippi, entitled ‘ An act to amend the 
several acts of limitations,’ approved on the 24th day of Feb- 
ruary, 1844, it is enacted and declared, upon judgments ob- 
tained in any court out of the limits of this State, actions shall 
be commenced within two years after the passage of the said 
act, and not afterwards; and that this action was not com- 
menced by this plaintiff until the two years had expired, with- 
in which the said plaintiff was required to bring his suit as 
aforesaid, and this he is ready to verify ; wherefore he prays 
judgment, if the said plaintiff ought to have or maintain his 
aforesaid action against him,” &c. 

To this plea the plaintiff filed the following replication : — 

‘“‘ And the said plaintiff, for replication to the pleas of the 
said defendant by him first above pleaded, says precludi non, be- 
cause he says that the said defendant, at and from the time of 
the rendition of the judgment in said plea and declaration men- 
tioned, and from thence until and within two years next before 
the commencement of this suit, to wit, on the 10th day of No- 
vember, A. D. 1846, to wit, at the district aforesaid, was and 
continued to be a citizen of the State of Alabama, where the 
said plaintiff resided, without the jurisdiction of this court ; and 
this they pray may be inquired of by the country,” &c. 

The defendant demurred to this replication, and, upon argu- 
ment, the court sustained the demurrer. 

To review this judgment, the bank brought the case up to 
this court. 


It was submitted on printed arguments by Mr. Featherston, 
for the plaintiff in error, and Mr. Adams, for the defendant in 
error. ‘The arguments are very short, and may be inserted. 


Mr. Featherston, for the plaintiff in error. 

This action of debt was brought by the plaintiff to recover 
of the defendant the sum of $1,844 debt, and $110.58 dam- 
ages, the amount of a recovery had in the Circuit Court of 
Tuscaloosa County and State of Alabama, on the 7th day of 
February, 1843, by the plaintiff against the defendant. ‘This 
suit was instituted in the District Court of the United States 
for North Mississippi, at Pontotoc, at the December term there- 
of, 1846. 'The writ was issued on the 10th day of November, 
1846. The defendant at the said December term, 1846, pleaded 
the statute of limitations of 1844, which provides that no suit 
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shall thereafter be instituted in this State upon any judgment 
rendered in any other State of this Union, unless the same be 
done within two years after its rendition. ‘To this plea of the 
statute of limitations the plaintiff replied, that, at the time of 
the rendition of the judgment in Alabama, the defendant was a 
citizen of the State of Alabama, and continued so to be up to 
the 10th day of November, 1846, the day on which this suit 
was brought. To this replication there was a demurrer by the 
defendant, which the court sustained, upon the ground that the 
statute barred the action, although the defendant was a non- 
resident, and beyond the jurisdiction of this State up to the 
moment of its institution. It is difficult to apprehend how this 
decision can be law, and how it can be reconciled with the 
hundred and one decisions made by every court in every State 
in the Union. That no one can avail himself of the presump- 
tions that the statute of limitations raises in favor of his hav- 
ing paid his debt, but a citizen of the State where the suit is 
brought, and that the statute does not commence running until 
the party gets into the State, are propositions so often decided, 
and so universally recognized, that it is not believed defen- 
dant’s counsel was serious when he first made the defence so 
successfully set up by him to this action. 'To suppose the 
Legislature of the State of Mississippi intended to pass a law 
closing her courts against debts due between citizens of other 
States before they should come within her jurisdiction, is pre- 
posterous ; that she could have permitted her sovereignty to 
become vindictive and malignant against a particular class of 
claims, and allowed it, in its petulance, to enact, that hereafter 
Mississippi should be a State of refuge for judgment debtors, 
and leave general creditors to the general statute law, I cannot 
believe ; but if the decision made in this case is law, she, the 
State of Mississippi, has done that thing. If the construction 
given to the statute in this case be correct, then debtors of 
other States are encouraged to dishonesty, and invited to flee 
from their debts. 'This act was passed in February, 1844, and 
commenced running from its approval ; the defendant was then 
a citizen of the State of Alabama, where he continued until. 
according to the decision in this case, the judgment, the foun- 
dation of this action, was positively barred; although neither 
plaintiff nor defendant was within the jurisdiction of the courts 
of the State, or entitled to peculiar favors from Mississippi, from 
having rendered her any great public services. The replica- 
tion shows that the defendant did not come within the juris- 
diction of the State courts until the 10th of November, 1846, 
over two years from the passage of the act of 1844. But suppose 
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the court should think that the bar of the statute became com- 
plete at the end of two years. Still, in the construction of the 
act of 1844, they will take it in connection with all the other 
acts of limitation of the State, and make them harmonize if 
possible. Now, the act of 1822 declares, that the time of the 
absence of the debtor from the State, he being a citizen, shall 
be deducted in the computation of the time. ‘There can be no 
inconsistency, then, in deducting the absent time in this case ; 
let this be done, and the court will see that the suit was insti- 
tuted on the very day he came into the State. 





Mr. Adams, for the defendant in error. 

The question presented by the plea, replication, and demurrer 
is, Does the fourteenth section of an act of the Legislature of 
the State of Mississippi, entitled ‘“ An act to amend the several 
acts of limitations,” approved I’ebruary 24th, 1844, apply to 
foreigners, or citizens of other States, sued within the limits of 
the State of Mississippi ? 

No question is raised as to the constitutionality of the act 
itself, that point having been so fully settled, upon a similar 
statute, by the Supreme Court of the United States, in McEl- 
moyle v. Cohen, 13 Peters, 314. The High Court of Errors 
and Appeals of Mississippi have also enforced it in McClintock 
v. Rogers, 12 Smedes & Marsh. 702. 

One of the first English cases in which this point arose was 
in the construction of “the statute of 21 James L, where Lord 
Keeper Cowper uses this language: — “The statute provides 
that, where the party plaintiff, he who carries the action about 
him, goes beyond sea, his right shall be saved, but where the 
debtor or party defendant goes beyond sea, there is no saving 
in that case. It is plausible and reasonable that the statute of 
limitations should not take place, nor the six years be running 
until the parties come within the cognizance of the laws of 
England, but that must be left to the legislature.” 

In the case of Beckford and others v. Wade, 17 Vesey, 88, 
et seq., this question is fully examined, and the same conelu- 
sion arrived at by Sir Wm. Grant, then Master of the Rolls, to 
whose elaborate and able opinion the court is respectfully re- 
ferred. 

In Ruggles v. Keeler, 3 Johns. 263, Chancellor Kent ex- 
presses the same opinion. 

In McIver et al., Lessees, v. Ragan, 2 Wheat. 25, which was 
admitted to be a case within the act of limitations of the State 
of Tennessee, and not within the letter of the exceptions, Chief 
Justice Marshall says, — ‘*‘ Wherever the situation of a party 
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was such as, in the opinion of the legislature, to furnish a mo- 
tive for excepting him from the operation of the law, the legis- 
lature has made the exception. It would be going far for this 
court to add to those exceptions.” 

And again he adds, — “If this difficulty be produced by the 
legislative power, the same power might provide a remedy, but 
courts cannot on that account insert in the statute of limita- 
tions an exception which the statute does not contain.” See 
also Cocke and Jack v. McGinnis, Martin & Yerger, 361; Pat- 
ton v. McClure, Ibid. 332; 2 Yerger, 290. 

Applying these principles to the case before us, there can 
be no doubt that the District Court ruled correctly in sustaining 
the demurrer to plaintifi’s replication. The act of limitations 
of the State of Mississippi may be found in the Pamphlet Acts 
of 1844, p. 101, and in Hutchinson’s Mississippi Code, p. 830, 
et seq. 

The first ten sections of this act define the bar of the statute 
in the cases therein enumerated. The eleventh section then 
provides, that, so far as the ten preceding sections are concerned, 
suit may be commenced against a party out of the State 
after his return, and that the time of his absence shall be de- 
ducted, &c. ‘This expressly applies, however, only to those 
sections that precede it. In Ruggles v. Keeler, 3 Johns. 263, 
before referred to, the court say this applies to foreigners as 
well as citizens, because the statute makes it so. But no such 
principle applies to the subsequent sections of the act, and cer- 
tainly, if the legislature had thought it right as to those sec- 
tions, or intended it to apply to them, it would have so enacted. 

The seventeenth section expressly provides that, in the con- 
struction of this act, no cumulative or additional disabilities 
shall be added, allowed, &e. 

The eighteenth section provides, that the periods of limita- 
tions established by this act shall commence running from the 
date of the passage thereof, and repeals all acts and parts of acts 
conflicting with and contrary to the provisions of this act. 

And the nineteenth section enacts that the act shall take ef- 
fect from its passage. As the act therefore is express in its 
terms, that no suit shall be commenced upon a foreign judg- 
ment unless within two years from its passage, as no exceptions 
are contained in the act, and by the act they are expressly ex- 
cluded, the District Court could not have done otherwise than 
sustain the demurrer to plaintiff's replication. 


Mr. Justice CATRON delivered the opinion of the court. 
An action was brought by the plaintiff to recover of the de- 
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fendant, then a citizen of Mississippi, the sum of $ 1,844 debt, 
and $110 damages, the amount of a recovery had in the Cir- 
cuit Court of Tuscaloosa County, and State of Alabama, on the 
7th day of February, 1843, by the plaintiff against the de- 
fendant. This suit was instituted in the District Court of the 
United States for the Northern District of Mississippi, at Pon- 
totoc. The writ was issued on the 10th day of November, 
1846. The defendant, at the December term, 1846, pleaded 
the statute of limitations of 1844, which bars (1.) all suits on 
judgments recovered within the State after the lapse of seven 
years ; and (2.) all suits on judgments obtained out of the State 
in six years, in cases of judgments thereafter rendered ; and (3.) 
all suits on judgments obtained out of the State before the act 
was passed are barred, unless suit be brought thereon within 
two years next after the date of the act. On this latter pro- 
vision the defence depends. 

To this plea of the statute of limitations the plaintiff replied, 
that at the time of the rendition of the judgment in Alabama, 
the defendant was a citizen of the State of Alabama, and con- 
tinued so to be up to the 10th of November, 1846, the day on 
which this suit was brought. ‘To this replication there was a 
demurrer by the defendant, which the court sustained, upon 
the ground that the statute barred the action. 

It would seem that the defendant removed his domicile from 
Alabama. to Mississippi, and was followed by the judgment, and 
immediately sued on reaching there, as he does not call in 
question the allegation contained in the declaration that he 
was, when sued, a citizen of Mississippi. 

The stringency of the case is, that the act of limitations of 
Mississippi invites to the State and protects absconding debt- 
ors from other States, by refusing the creditor a remedy on 
his judgment, which is in full force in the State whence the 
debtor absconded. And it is insisted, on behalf of the plain- 
tiff, that here is a case where the laws of Mississippi did not 
operate on either party (plaintiff or defendant), nor on the for- 
eign judgment, until the day on which suit was brought, and 
that therefore no bar could be interposed founded on the lapse 
of time, as none had intervened. 

That acts of limitation furnish rules of decision, and are 
equally binding on the Federal courts as they are on State 
courts, is not open to controversy; the question presented is 
one of legislative power, and not practice. 

In administering justice to enforce contracts and judgments, 
the States of this Union act independently of each other, and 
their courts are governed by the laws and municipal regulations 
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of that State where a remedy is sought, unless they are controlled 
by the Constitution of the United States, or by laws enacted 
under its authority. And one question standing in advance of 
others is, whether the courts of Mississippi stood thus con- 
trolled, and were bound to reject the defence set up under the 
State law, because, by the supreme laws of the Union, it could 
not be allowed. 

The Constitution declares, that “full faith and credit shall 
be given in each State to the public acts, records, and judicial 
proceedings of every State. And the Congress may, by general 
laws, prescribe the manner in which such acts, records, and pro- 
ceedings shall be proved, and the effect thereof.” No other 
part of the Constitution bears on the subject. 

The act of 26th May, 1790, provides the mode of authenti- 
cation, and then declares, that “the said records and judicial 
proceedings, authenticated as aforesaid, shall have such faith 
and credit given to them in every court within the United 
States, as they have by law or usage in the courts of the State 
from whence the said records are or shall be taken.” 

The legislation of Congress amounts to this, — that the judg- 
ment of another State shall be record evidence of the demand, 
and that the defendant, when sued on the judgment, cannot go 
behind it and controvert the contract, or other cause of action, 
on which the judgment is founded ; that it is evidence of an es- 
tablished demand, which, standing alone, is conclusive between 
the parties to it. This is the whole extent to which Congress 
has gone. As to what further “effect”? Congress may give to 
judgments rendered in one State and sued on in another does 
not belong to this inquiry; we have to deal with the law as 
we find it, and not with the extent of power Congress may 
have to legislate further in this respect. That the legislation 
of Congress, so far as it has gone, does not prevent a State from 
passing acts of limitation to bar suits on judgments rendered 
in another State, is the settled doctrine of this court. It was 
established, on mature consideration, in the case of McEI- 
moyle v. Cohen, 13 Peters, 312, and to the reasons given in 
support of this conclusion we refer. 

But the argument here is, that the law of Mississippi carries 
with it an exception, for the palpable reason that neither party 
nor the cause of action was within the operation of the act for 
a single day before suit was brought. 

1. The act itself makes no exception in favor of a party 
suing under the circumstances of these plaintiffs. So the Su- 
preme Court of Mississippi held in the case of McClintock v. 
Rogers, 12 Smedes & Marsh. 702; and this is manifestly true 
on the face of the act. 
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2. The legislature having made no exception, the courts of 
justice can make none, as this would be legislating. In the 
language of this court in the case of McIver v. Ragan, 2 
Wheat. 29, ‘“‘ Wherever the situation of the party was such as, 
in the opinion of the legislature, to furnish a motive for except- 
ing him from the cperation of the law, the legislature has made 
the exception, and it would be going far for this court to add to 
those exceptions.” The rule is established beyond controversy. 
It was so held by the Supr me Court of New York in Troup 
v. Smith, 20 Johns. 33; and again in Callis v. Waddy, 2 Munf. 
511, by the Court of Appeals of Virginia; and also in Hamilton 
v. Smith, 3 Murph. 115, by the Supreme Court of North Caro- 
lina; and in Cocke and Jack v. McGinnis, Mart. & Yerg. 361, 
in the Supreme Court of Tennessee. Nor are we aware that, 
at this time, the reverse is held in any State of this Union. It 
is the doctrine maintained in Stowell v. Zouch, found in Plow- 
den’s Reports, and not departed from by the English courts, 
even in cases of civil war, when the courts of justice were 
closed and no suit could be brought. 

In the first place, as the act of limitations of Mississippi has 
no exception that the plaintiff can set up, and as none can be 
implied by the courts of justice; and secondly, as the State 
law is not opposed to the Constitution of the United States or 
to the act of Congress of 1790, it is our duty to affirm the 
judgment. 

The case of Dulles, Wilcox, and Welsh against Richard S. 
Jones (No. 108), being in all its features like the one next 
above, the judgment therein is also affirmed, for the reasons 
stated in the foregoing opinion. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the North- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said District Court in this 
cause be, and the same is hereby, affirmed, with costs. 
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Josernx H. Duties, Epwarp Witcox, anp Jonn WELSH, PLAINTIFFS 
IN ERROR, v. Ricnuarp S. Jones. 


Tus case was brought up, by writ of error, from the Dis- 
trict Court for the Northern District of Mississippi. 

In its main features it was similar to the preceding case of 
The Bank of the State of Alabama v. Dalton, and it will be per- 
ceived, by a reference to the concluding sentence of the opinion 
of the court in that case, that it included the present. No 
further report need, therefore, be made of it. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the North- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said District Court in 
this cause be, and the same is hereby, affirmed, with costs. 





Henry M. Bayarp, PLAINTIFF IN ERROR, v. IsRAEL LOMBARD AND 
CuarLes O. WHITMORE. 


Where land was sold under an execution, and the money arising therefrom about to 
be distributed amongst creditors by an order of the Circuit Court, a controversy 
between the creditors as to the priority of their respective judgments cannot be 
brought to this court, either by appeal or writ of error. 

Although the State in which the judgment was given allowed appeals, by statute, in 
similar cases arising in the courts of the State, yet it does not follow from the 
adoption of the forms of process in execution that the courts of the United States 
adopted the modes of reviewing the decisions of inferior courts. 

An appeal to this court is given in chancery cases alone. 

Nor is the case a proper one for a writ of error. Such a writ cannot be sued out by 
persons who are not parties to the record, in a matter arising after execution, by 
strangers to the judgment and proceedings, and where the error assigned is in an 
order of the court disposing of certain funds in their possession accidentally con- 
nected with the record. 

The creditors should have filed their bill in equity, or stated an issue in due legal 
form, with proper parties, setting forth the merits of their respective claims, in order 
to lay the foundation for an appeal or writ of error to this court. 


T'u1s case was brought up, by writ of error, from the Circuit 
Court of the United States for the Eastern District of Penn- 
sylvania. 

On the 25th of July, 1845, a judgment was entered on a 
bond and warrant of attorney, given by Henry M. Bayard to 
Israel Lombard and Charles O. Whitmore, in the Circuit Court 
of the United States for the Eastern District of Pennsylvania, 
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upon which a writ of fiert facias was issued, returnable to April 
session, 1846, which was returned by the marshal for that 
district as levied on certain tracts of land, the property of the 
said Henry M. Bayard, in the County of Lancaster, in said dis- 
trict, and which were condemned by the inquisition returned 
with said writ as not of a clear yearly value beyond all reprises 
sufficient within the space of seven years to satisfy the debt 
and damages in the said writ mentioned. 

A writ of venditiont erponas was issued, returnable to April 
session, 1847, upon which the said tracts of land were sold to 
Ann Caroline Bayard for the sum of $ 61,200 ; of which the sum 
of $ 60,333.80, being the net amount, after deducting commis- 
sions and costs, was agreed to be considered as paid into court. 

Upon a motion made on behalf of the Dauphin Deposit Bank, 
to take out of court the amount of the judgment recovered, on 
the 28th of August, 1845, by the said bank against the said 
Henry M. Bayard, in the District Court for the County of Lan- 
caster, for $2,500, James Hepburn, Esquire, was appointed by 
the court, on the 7th of June, 1847, auditor, to report who are 
entitled to the moneys so considered as in court, who, on the 
20th of September, 1847, filed his report, which directed that 
the judgments against the said Henry M. Bayard be paid ac- 
cording to their priority, without regard to the court in which 
they were recovered. 

As this report examines a point of great interest to the pro- 
fession throughout the United States, namely, the extent of 
the lien upon real estate which is created by a judgment in the 
Circuit Courts of the United States, and as the report was con- 
firmed by the Circuit Court of the Eastern District of Pennsyl- 
Vania, it is thought proper to insert it. 


-“'To the Honorable, the Judges of the Circuit Court of the 
United States for the Eastern District of Pennsylvania. 


“'The undersigned, the auditor appointed by your honorable 
court, as per certificate annexed, marked A, with instructions 
to report who are entitled to the moneys in the said certificate 
mentioned, as being in court, by the agreement of the parties 
claiming the same, secured by a sale of the property of the de- 
fendant, situated in Lancaster County, Pennsylvania, by an 
execution directed to the marshal of this district, in the suit of 
Lombard and Whitmore v. Henry M. Bayard, in this court, 
respectfully reports : — 

‘“'That he gave notice to all persons interested in the matter 
referred to him, by advertisemeits published for three weeks in 
the ‘Democratic Union’ at Harrisburg, and in the ‘ Pennsyl- 
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vanian ’ at Philadelphia, as directed by the order of court, stated 
in the said certificate, and as will appear from schedule B, here- 
to annexed ; and that he was attended at the time and place in 
the said advertisements mentioned, and at the several adjourn- 
ments of the case, by John M. Read, Esy., who appeared for 
Lombard and Whitmore, for the use of Haldeman and McCor- 
mick ; C. B. Penrose, Esq., who appeared for the Middletown 
Bank ; Calvin Blythe, Esq., and W. Harris, Esq., who appeared 
for the Dauphin Deposit Bank ; William H. Rawle and Wil- 
liam Rawle, Esquires, who appeared for R. H. Bayard ; and 
Mr. Wilson, President of the Farmers’ Bank of the State of 
Delaware, who attended on behalf of the said bank. 

** The execution above mentioned issued from this court in 
this case of Lombard and Whitmore v. Henry M. Bayard, 
whose real estate in Lancaster County was levied upon and 
sold by the marshal of this district to Ann Caroline Bayard, on 
the 9th day of April, 1847, for the sum of $ 61,200, subject to 
a mortgage of $18,000, the marshal’s deed to which was ac- 
knowledged to the purchaser on the 15th day of April, 1847 ; 
and the sum of $61,200, the said purchase-money, is the sum 
considered in court, and mentioned in the said certificate 
marked A, and is the subject of reference to the undersigned. 

** A list of the judgments hereto annexed, marked C, will 
exhibit the several claims upon the fund, which are stated in 
the said list in the order of their dates respectively. The ques- 
tion for examination respects the liens of these judgments ; and 
if the judgments in this court are liens upon the lands of the 
defendant situated in Lancaster County at the time of the sale, 
then the judgments are to be paid in the order of their dates, 
as stated in the list ; but if the judgments of this court are not 
liens on the said lands, then the judgments of Richard H. Bay- 
ard, of January 20, 1844, and those of Lombard and Whitmore, 
of July 25, 1845, and July 29, 1845, are to be postponed as to 
the fund for distribution. 

“The case was submitted to the auditor without argument ; 
and having to depend upon his own research in ascertaining 
the law involved in the subject of inquiry, the defects that may 
be apparent in the view of the case now about to be submitted 
may be the more readily accounted for. 

“It would seem that the lien of judgments on the real estate 
of defendants, obtained in the courts of the United States, was 
for a long time the subject of doubt. The first case, in point 
of date, that I have met with, is that of Konig v. Bayard, Octo- 
ber term, 1829, 2 Paine’s Rep., decided in the Circuit Court of 
the United States for the Southern District of New York. In 
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that case, it was held that the judgment created a lien upon the 
lands of the defendant, from the time it was docketed, accord- 
ing to the rule in the State courts; and that the lands of a 
debtor were liable to be taken in execution after they had 
passed into the hands of a bond fide purchaser, by a convey- 
ance subsequent to the judgment, and prior to the issuing of 
the execution ; and the principles upon which the judge found- 
ed his opinion may have weight in the present case. 

“Tt was held, ‘ that the liability of lands to execution in the 
courts of the United States does not arise from any act of Con- 
gress expressly making them so liable, but from the operation 
of the process acts of 1789 and 1792; the State law upon the 
subject, being thereby adopted, should be considered as also 
adopting the effect and operation of the judgment as a lien. 
The repeated decisions in the courts of the United States, al- 
though they have not directly decided the point, had proceeded 
upon the presumption, that the lien created by a judgment in 
the United States courts upon land, and the mode of proceed- 
ing to obtain satisfaction of the judgments, are regulated en- 
tirely by the State laws. That Congress, by the process act, 
adopted both the form and effect of executions as established 
by the State laws in 1789. That their form and effect in this 
State [New York] depended upon the State act of 1787, which 
requires the sheriff to take the goods and chattels of the defend- 
ant, and, if sufficient cannot be found, then to make the debt 
and damages out of the land, &c., whereof the defendant was 
seized on the day on which such lands become liable to such 
debt. That the execution thereupon extends to, and operates 
upon, the lands of which the defendant was seized on that day ; 
and that this was its effect, which had been adopted by the 
process act.’ 

‘The next case, in point of time, that I have met with, is 
that of Tayloe v. Thompson, in the Supreme Court of the 
United States, 5 Peters, 35, decided in a case taken up under the 
laws of Maryland. It was contended for the plaintiff in error, 
that no statute of Maryland authorized the sale of lands for 
debt, and that the statute of 5 George IL, antecedent to the 
Revolution, was the only legislation upon the subject. That 
that statute rendered lands in the Colonies subject to execution 
as chattels, and this only in favor of British merchants ; and no 
execution having issued upon the lands in question before the 
title to them passed to the plaintiffs, consequently, as in the 
case of chattels, no lien attached upon the judgment. 

“The court, in delivering their opinion, said, —‘ This stat- 
ute (5 Geo. II.) has been adopted and in use in Maryland ever 
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since its passage, as the only one.sunder which lands have been 
taken in execution and sold. It has long received an equitable 
construction, applying it to all judgment creditors. As Con- 
gress has made no law on this subject, the Circuit Court were 
bound to decide the case according to the law of Maryland ; 
which does not consist merely in enactments of their own, or 
the statutes of England in force or adopted by their legislation. 
The adjudication of their courts, the settled, uniform practice 
and usage of the State, in the practical operation of its pro- 
visions, evidencing the judicial construction of its terms, are to 
be considered as part of the statute, and as such furnishing a 
rule for the decision of the Federal courts. The statute, and its 
interpretations, form together a rule of title and property, which 
must be the same in all courts. It is enough for this court to 
know that, by established usage, the statute (5 Geo. IL.) has been 
acted on and considered as applying to all judgments in favor 
of any person ; and that sales made under them have been held 
valid as titles. ‘Though the statute does not provide that the 
judgment shall be a lien from the time of its rendition, yet 
there is abundant evidence that it has always been so consid- 
ered, and so acted on.’ And the judge concludes by saying, 
that there was ‘no doubt that the courts of Maryland had de- 
cided it as a rule of property from the earliest period, that a 
judgment is a lien per se on the lands of the defendant.’ And, 
therefore, the lien of the judgment in the Circuit Court was 
sustained from the date of its rendition. 

“In the case of the Manhattan Company v. Evertson, 6 Paige, 
465, the question that bore upon the doctrine of lien depended 
upon the question, whether a judgment in the United States 
Circuit Court for the Southern District of New York was a lien 
upon lands lying within the Northern District of the same State ; 
and in delivering his opinion the Chancellor says, — ‘ There is 
no act of Congress making a judgment in a court of the United 
States a lien on lands, either within the general territorial juris- 
diction of the court, or elsewhere. The existence of such a 
lien must therefore depend upon the local law of the State 
where the land is situated upon which such a lien is claimed. 

**¢ By the common law,a freehold could not be reached by a 
judgment, except in the case of an heir, upon a judgment bond, 
or other specialty. The statute of 13 Edward I., which gave 
the writ of elegit, by which one half of the land of the judg- 
ment debtor might be taken in extent, did not, in terms, create 
a lien, so as to prevent a sale by the debtor before execution ; 
but the uniform construction of the statute has been, to give 
such a lien, from the entry of the judgment, upon the lands 
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which could be reached by the process of the court. And when 
the British statute of 5 George IL., ch. 7, subjected lands in the 
Colonies to sale on execution, the same principle was adopted 
in the Colony of New York, and in most of the Colonies, as to 
the lien of the judgment upon real estate which might be thus 
sold ; and this lien was held to extend to all freehold lands 
which could be reached by an execution out of the court in 
which the judgment was entered. And when a judgment was 
removed from an inferior into the Supreme Court, and there 
affirmed, such judgment became a lien upon all lands of the 
debtor throughout the State, from the time of the docketing of 
the judgment in the Supreme Court. Such was the state of 
the law here [New York] at the time of the Revolution. 

“<The act of 1787, which was substituted in the place of 
the British statute subjecting lands to execution, recognizes the 
existence of such lien in the form of the execution which is 
directed by the statute to be issued against the lands of the 
debtor, as the sheriff is directed, in case the personal estate is 
insufficient to pay the judgment and costs, to levy the same on 
the lands and tenements whereof the judgment debtor was 
seized on the day the lands become liable, or at any time after- 
wards. 

“¢ And that a judgment of a court of the United States is a 
lien upon the real estate of the debtor, in accordance with the 
local law of the place where the land lies, is settled by the Su- 
preme Court. 5 Peters, 358. 

““¢ Upon the principle which has been adopted by Congress, 
and by the Supreme Court of the United States, the legal ef- 
fect of a judgment as a lien upon the real estate of a defend- 
ant, whether such judgment is rendered in a court of the State 
or in a Federal court, where no direction on the subject has 
been given by the sectional legislature, must necessarily be 
governed by the local law, although the mode of proceeding to 
enforce such lien, where it exists, may not be the same in the 
courts of the State and Federal courts. I have no doubt, there- 
fore, that the lien of a judgment recovered in one of the Circuit 
or District Courts of the United States, within the limits of 
this State, is a lien upon the lands of the debtor lying within 
the territorial jurisdiction of such court, for the term of ten 
years from the docketing of such judgment, in the same man- 
ner that a judgment of a court of record in one of the State 
courts is a lien. 

“And the only difficulty is in determining whether the 
lien, according to the true principle of the local law, extends to 
all lands which may be reached by the execution of the court, 
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or only to such as are within the territorial jurisdiction to which 
the original process of such court extends.’ And the Chancel- 
lor concluded by saying, ‘but with some hesitation, that a 
judgment recovered in the Circuit Court, in either of the dis- 
tricts, is a lien upon real property lying in any part of the State 
within which the Circuit Court is held.’ And he added, that, 
if a county court were authorized to issue execution through- 
out the State, the principle of the local law would extend 
the liens of the judgments thereafter recovered throughout the 
State; that such was the construction of Virginia, permitting 
execution upon a judgment in a local court to be issued to 
other counties ; and cited 2 McCall, 186. 

‘In the case of Konig v. Bayard, heretofore referred to, the 
same doctrine is held, that the lien of a judgment upon the 
lands of a defendant existed by virtue of the right to take it in 
execution and sell it in satisfaction of the debt. 

*‘ The case of the United States v. Morrison, 4 Peters, 124, was 
taken up to the Supreme Court of the United States by appeal 
from the Circuit Court for the Eastern District of Virginia. ‘The 
Chief Justice, in delivering the opinion, says, —‘In Virginia 
there is no statute which, in express terms, creates a lien upon 
the lands of the debtor. As in England, the lien is a conse- 
quence of the right to take out an elegit. Different opinions 
seem to have been entertained of the effect of any suspension 
of the right. By the construction of the Circuit Court, the 
party who sued out a fi. fa. could not resort to an elegit until 
the remedy on the fi. fa. was shown by the return to be ex- 
hausted’; that is, that the lien was suspended until the return 
of the fi. fa., and the adverse right, having attached in the mean 
time, was preferred to that claimed under the judgment. 

“But soon after the judgment in the Circuit Court, and be- 
fore the case came up to be heard in the Supreme Court, the 
Court of Appeals of the State decided that the right to take out 
an elegit was not suspended by suing out a fi. fa., and conse- 
quently, that the lien of the judgment was continued pending 
the proceedings on that writ. And upon the ground of this 
decision of the Court of Appeals, establishing the law of the 
State, the judgment of the Circuit Court was reversed, and the 
cause remanded ; the Chief Justice observing, that ‘ this court, 
according to its uniform course, adopts that construction of the 
act which is made by the highest court of the State.’ 

“'The above case recognizes the position, that where a lien 
is dependent upon the right to issue execution, and that right 
is suspended, the lien is suspended also ; and is remarkable for 
the strong expressions used by the Chief Justice, in reference 
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to the deference paid by the courts of the United States to 
State laws. 

““'The Supreme Court, in the case of Tayloe v. Thompson, 
rather assign the local law of the State, recognized in its high- 
est tribunals, establishing the lien of judgments, without spe- 
cial regard to the reasons by which it became established, as 
the ground of their decisions ; and in that case the judgment 
is held to be a lien per se. 

“ And in 4 Peters, 366, the Supreme Court have held, that 
in Kentucky a judgment does not bind land; that the lien at- 
taches only from the delivery of the execution to the sheriff ; 
and in that State, therefore, the right to issue execution does 
not carry with it a lien upon lands. 

‘‘In Ohio, the lien of a judgment is lost, if execution is not 
sued out and levied within a year from its rendition. 

“In Tennessee, a judgment of a county coutt is a lien, for 
one year after its rendition, on defendant’s lands throughout the 
State, and prior judgments take precedence of executions. 
Mart. & Yerg. 26. 

“ Judgments in the Circuit Court of the United States, in the 
State of Ohio, rendered previous to May, 1828, attached as 
liens upon the lands of defendant throughout the State, in vir- 
tue of the adoption by that court of the execution laws of the 
State in the regulation of its practice. Sellers v. Corwin, 5 
Ham. 398. 

“Here are presented a variety of local laws of different 
States on the subject of the lien of judgments, some derived 
from one principle and some from another; and it may be re- 
marked, that the statute of George II., the construction of 
which by the State courts of New York is the ground of the 
Chancellor’s opinion above quoted, could have no application 
to any State formed since the Revolution, and after the States 
were colonies of Great Britain, to whom in that relation alone 
it applied. But hence the strong propriety of a broader ground 
of decision, on the part of the Federal courts, to adapt their 
proceedings to the local laws; and this is comprehended in the 
view of the Supreme Court, taking the established law of the 
State as the basis of their judgments in matters of local charac- 
ter. And this ground of decision embraces ali States, whatever 
may be the date of their creation or the peculiarity of their 
laws; and this, I conceive, is the ground taken in the case of 
Tayloe v. Thompson, before referred to. 

“Tt is not, however, deemed material in this case whether 
one principle or the other be adopted, as either will lead, it is 
believed. to the same conclusion, in accordance with the local 
laws of Pennsylvania. 
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*‘ Antecedent to the act of the Pennsylvania Legislature of 
1799, a judgment in the Supreme Court of the State was held 
to bind the lands of the defendant throughout the State ; and 
the powers of the Supreme Court were held to be the same as 
those of the Court of King’s Bench in England ; and that, the 
liens of judgments in the latter court being only bounded by 
its territorial jurisdiction, those of the former had equal ex- 
tent. That act, however, provided that no judgment of the 
Supreme or Circuit Court of the State should be a lien on real 
estate, excepting in the county in which such judgment should 
be rendered. Purd. Dig. 432. 

“This is the only act of the Pennsylvania Legislature fixing 
territorial limits to the lien of judgments. 

“ There are several acts familiar to every one, fixing limits 
as to time, which, it is conceived, have no bearing on this case, 
and which, therefore, call for no special notice. The act of 
1798, however, limiting the lien of judgments to five years, 
unless revived by scire facias, having been considered in this 
court, and the general argument having, as it is deemed, a 
bearing upon the question under discussion, will be presently 
noticed. 

“The general doctrine of the lien of judgments has, how- 
ever, been considered in the case of Krause’s Appeal, 2 Whart. 
402, in the Supreme Court of this State. In that case the 
court say, that ‘neither the act of Parliament, which subjected 
lands, swb modo, to the payment of debts, nor our acts of 1700 
and 1705, which made them liable to be sold absolutely, ex- 
pressly provided that a judgment should be a lien on land. In 
both countries, however, it was held to bind land. Both there 
and here, it is expressly assumed by the legislatures of the dif- 
ferent countries, and the time when the lien is to commence, 
and how long it is to continue, and by what proceeding pro- 
longed, are expressly provided by different laws,’ &c. We may 
content ourselves with saying, that a judgment is in Pennsylva- 
nia a lien on real estate, by acts of Assembly, and the nature 
and extent of the lien are according to the provisions of these 
enactments. 

“In the case of Thompson v. Phillips, 1 Baldwin, 273, one 
of the questions considered by the Circuit Court was, whether 
the State law of 1798, limiting the lien of judgments on real 
estate to five years, was obligatory upon the Federal courts, 
and it was held that it was, for a variety of reasons. ‘'The 
terms of the act,’ it was said, ‘extend to all judgments,’ in any 
court of record, ‘ within this State, and are broad enough to 
take in those of this court. Its object is declared to be to pre- 
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vent the risk and inconvenience to purchasers of real estate, by 
suffering judgments to remain a lien for an indifferent time, 
Without any process to continue or revive the same, which ap- 
plies in whatever courts such judgments are rendered. We can- 
not consider it as a mere process act ; it is a part of a great sys- 
tem of jurisprudence, for the safety and protection of purchas- 
ers, &c. The questions arising under it are those of property, 
title, and the rights of purchasers for a valuable consideration. 
It cannot be doubted that this law should be the rule of de- 
cision in a State court, and it is difficult to perceive a reason 
why a different rule should be adopted in this court, merely 
because the plaintiff, being a citizen of another State, may 
bring his suit here or in the State courts, at his option. Both 
the courts administer the laws and jurisprudence of the State ; 
the rules of property and title are the same, as well as the 
modes of transmission by judicial process; all regulated by 
State laws, there ought to be one uniform course of adjudica- 
tion upon them.’ ‘ That over the subject-matter Congress pos- 
sesses no constitutional jurisdiction, nor has, in any manner, 
assumed its exercise. These are subjects of internal police and 
State regulation, over which the States have delegated no pow- 
er to the general government ; on which the States can legis- 
late to any extent, and in any manner not prohibited by the 
constitution of the State or the Union.’ And the judge affirmed 
that the case came strictly within the thirty-fourth section of 
the Judiciary Act. 

“Although the argument of the court in the above case 
is applied to a question of limitation as to time, yet it is appre- 
hended that its general doctrines are as applicable to a limita- 
tion in reference to territory as to that of time. A restriction 
imposed upon the lien of a judgment as to territory would en- 
ter as fully into questions of property, title, and the rights of 
purchasers, as that of a restriction as to the period of its dura- 
tion; and therefore, if the local law is the rule of decision in 
the one case in the Federal courts, no reason is perceived why 
it should not be in the other. 

‘But a State legislature can impose no rule upon a Federal 
court, directly or indirectly, that cannot be sustained by the 
Constitution of the United States. Such legislatures have 
full power over their own tribunals, where it is not controlled 
by the State constitution, and they may enact what rules they 
please for their government within this limit ; and if they were 
to abolish liens on real estate altogether, obtained through the 
medium of judgments, I apprehend the United States courts, in 
accordance with the doctrines of the cases quoted, would be 
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bound by it. But if a State were to restrict the liens of all 
judgments obtained in courts of record to the counties in which 
they were recovered, it might well be doubted if the Federal 
courts would be bound by such enactment, literally construed ; 
for, in that case, the lien of a judgment in these courts would 
be excluded from every county composing the district except 
that in which the court might be located. This, therefore, 
would form a different rule for the Federal courts from that 
which would operate upon the State courts. The rule in the 
supposed case, 1t may be observed, can have no reference to lo- 
cality, as distinct from the jurisdiction intended to be acted 
upon, and the term county, used in this connection, would be 
deemed merely a word used to designate the known limits of a 
given jurisdiction, and would, by applying the rule instead of a 
particular word to the Federal courts, embrace the district. If 
such would not be the construction, there would be no uniform- 
ity of decision between the Federal courts and those of the 
State, and the evils pointed out in the case in 1 Baldwin, 273, as 
likely to arise out of a collision between the State and Federal 
tribunals would be without remedy. The State laws cannot 
be made to have any special and direct bearing upon the United 
States tribunals. The latter merely administer the laws of the 
State as they find them, and because they are the laws of the 
State; but a law that would operate upon a Federal court ex- 
clusively, so as to restrain its action or the efficacy of its judg- 
ments beyond the restraints imposed upon the State courts, 
could scarcely be called a State law; and it might well be 
doubted if there would be any obligation upon the Federal 
courts, either under the thirty-fourth section of the Judiciary 
Act, or any acknowledged principle, to observe its provisions. 
This is, however, supposing a difficulty that does not exist. 

“ But it appears that Congress has legislated upon the sub- 
ject of liens, so far as to designate the period when liens on 
judgments shall cease. By the act of July, 1840, c. 20, § 4, it 
is provided, ‘That judgments and decrees thereafter rendered 
in the Circuit and District Courts of the United States, within 
any State, shall cease to be liens on real estate, or chattels real, 
in the same manner and at like periods as judgments and de- 
crees of the courts of such State now cease by law to beliens 
thereon.’ 

“These words may be broad enough to comprehend liens in 
either relation, as regards territory or duration, but the word 
‘now’ used in the act, according to the construction given to 
the Process Act in the Federal courts, would confine its action 
to the state of things in the several States to which it refers as 
existing at the time of its passage. 
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“ However this may be, the act clearly recognizes the exist- 
ence of liens on judgmeuts in the Federal courts, and as it re- 
quires that they shall cease in conformity to the State laws, it 
is just to infer that, in the contemplation of Congress, they 
exist in conformity to the same Jaws, and in this recognizing 
the doctrine held by the courts. 

“The foregoing decisions have a bearing on the case under 
consideration too obvious to call for any remark ; and what re- 
mains to be said may therefore be said very briefly. 

“‘ As regards Pennsylvania, the statute of 5 George II. was 
never in force that I can ascertain. The act of 1705, passed 
by the local legislature, was in existence, and had been for sev- 
eral years before the passage of the former act, and superseded 
it. No local laws existing in the Colonies of New York, Vir- 
ginia, Maryland, and others, the British statute became the 
law, and the construction it received varied more or less in the 
several jurisdictions. How far the doctrine of lien, as it grew 
up in Pennsylvania, was dependent upon the construction given 
in England to the statute of 1 Edward I., which gave the writ 
of elegit, lam not able to trace. But that a judgment in Penn- 
sylvania has been uniformly held to be a lien per se, liable to 
no suspension or interruption from any cause short of satisfac- 
tion, or its equivalent in law, for a very long time, admits, I 
think, of no doubt. 

“‘ We therefore find, that the judgments of courts of record 
of the several States have liens attached to them binding real 
estate, but having their origin in different sources, and there- 
fore varying in their effects; and that the local law is univer- 
sally adopted in the Federal courts in the decision of local 
questions, and especially those having connection with real 
estate ; and that the grounds upon which the local laws have 
been adopted have varied. In Ohio, judgments of the Federal 
courts are held to be liens, because these courts have adopted 
the execution laws of the State. In New York, Virginia, and 
other States, because of the operation of the Process Act; and 
in Maryland, because a judgment is a lien per se. 

“Ts Pennsylvania an exception to this otherwise universal 
rule? The only statutory limitation of the liens of judgments 
in Pennsylvania, as regards territory, is the act of 1799, which 
has been heretofore referred to, and that act is confined in its 
operation expressly to the Supreme and Circuit Courts of the 
State, and cannot be extended, by any construction, so as to 
affect such liens on the judgments of any other courts. 

The case of White v. Hamilton held the doctrine, that the 
lien of judgments in the Supreme Court extended throughout 
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the State, because the jurisdiction of the court was thus exten- 
sive. The same rule has been adopted with regard to all other 
courts of record of the State, without any special legislation in 
reference to the subject of liens, but as an incident to the juris- 
diction. In all the county courts, there is no other reason per- 
ceived why judgments obtained in them are liens throughout 
the county, but the fact that their jurisdiction extends through- 
out the county. The mere act of creating a court of record, 
and specifying the limits of its jurisdiction by State authority, 
extends the liens of judgments throughout these limits; and 
the application of the same rule to the Circuit Courts of Penn- 
sylvania must, in accordance with received principles, be at- 
tended with like results. 

“Tf this is not the rule in the case under consideration, what 
is the limit as to territory of the lien of a judgment in the Fed- 
eral courts of this State? That a lien of some extent attaches 
upon such judgment has been shown by the authority of decid- 
ed cases, and by fair inference from acts of Congress. What, 
then, is its territorial extent? Philadelphia County, where this 
court holds its sessions, is no more specially within its jurisdic- 
tion than Lancaster County, or Berks, or Northampton, or any 
other county of the district. They are all alike, and equally 
within the territory assigned to the jurisdiction of the court, 
and to every intent and purpose are equally within its judicial 
action; and the same cause of argument that would go to ex- 
clude the lien of a judgment of this court from Lancaster 
County, would exclude it from every county of the district, or, 
in other words, would extinguish it. 

‘“‘Nor is it readily perceived how a lien on land can be ob- 
tained in Pennsylvania through judicial action, unless it attach 
upon a judgment. In 1 Baldwin, 268, the judge, in distin- 
guishing between the effect of an execution, in its operating as 
a lien on real or personal estate, says, —‘ As to land, the lien 
attaches by the judgment, and remains, though no levy be 
made. ‘The sheriff has no right to take possession, or to enter 
upon it to make a levy; and after levy, he has neither the 
right of possession, of property, or power to sell an estate of 
freehold in defendant, if the property be improved,’ &c. So in 
1 Peters, 386, it is held, that ‘the lien by a general judgment 
on land gives the right to levy on the same, to the exclusion 
of adverse interests; and such levy, when made, relates back 
to the time of the judgment.’ 

“Tf land can only be levied by virtue of the lien obtained 
through the judgment, then the existence of the lien is neces- 
sary to sustain the levy ; and if the doctrine be true, that no 
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lien attaches upon a judgment of this court, or that such lien 
does not extend to Lancaster County, then was there nothing 
to sustain the execution on which the land was sold, and the 
money raised, which is now the subject of controversy, and 
the whole proceedings in that connection are void. 

“‘ And it may be added, that all the reasons alleged for adopt- 
ing the local law of lien by the Federal courts apply to judg- 
ments in this case. For, Ist, the courts have adopted the exe- 
cution laws of this State, as fully as in Ohio, where this is the 
ground alleged for adopting the lien law of that State; 2d, the 
Process Act applies as entirely to Pennsylvania as to New York 
and Virginia; and, 3d, a judgment in Pennsylvania is as much 
a lien per se, and forms a rule of title and property in this State, 
as in Maryland, and is therefore within the provisions of the 
thirty-fourth section of the Process Act, which is the reason 
assigned for adopting the lien law of the latter State. 

“The auditor, therefore, is of opinion, that the authorities 
quoted sustain the position, that a judgment of this court is a 
lien upon the lands of the defendant in Lancaster County ; and 
therefore, that the judgment creditors having prior liens are 
entitled to the fund in court, after payment of the costs and ex- 
penses upon the judgments as far as they may be covered by 
the fund, and the expenses of this reference. 'The judgments 
to be paid according to their priority, without regard to the 
court in which they were recovered, as follows, to wit : — 


1845, June —. Judgment in the District Court of 
Lancaster County in favor of the President, 
Directors, and Company of the Bank of Penn- 
sylvania, entered at December Term, 1841, 
revived to June term, 1845, for. ; . $24,100.00 
Interest to 9th April, 1847, the day of sale. 
1844, Jan. 20. Judgment in the Circuit Court of 
the United States for the Eastern District of 
Pennsylvania, in favor of Richard H. Bayard, 
Jan. 20, 1844. Judgment for ; ; . $ 17,188.00 
Interest to 9th April, 1847, the day of sale. 
1845, July 25. Judgment of Lombard and Whit- 
more, in the same court. Judgment obtained 
July 25, 1845, for ; : . $24,104.57 
Interest to 9th April, 1847, the ‘day of sale. 
1845, July 29. Judgment in favor of the same 
plaintiffs, in the same court. Judgment ob- 
tained July 29, 1845, for. ; . $ 10,000.00 
1845, Aug. 26. Judgment i in favor of the Bank of 
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| Middletown, in the District Court of Lancas- 
t ter County, August 26th, 1845. 
Hh 1845, Aug. 28. And another judgment in favor of 
the same plaintiff, in the same court, obtained 
August 28, 1845. 
The amount due on both the above judgments, 
| as ascertained by the parties,is_ . ‘ . $ 26,550.47 
| But from this amount must be deducted any in- 
terest allowed in the settlement of the amount, be- 
tween the 9th April and 9th July, 1847, on which 
last-named day the settlement is dated. 
| 1845, Aug. 28. Judgment in favor of the Dauphin 
i Deposit Bank, in the District Court of Lancas- 
i ter County, obtained 28th August, 1845, for . $2,500.00 
) Interest to 9th April, 1847. 
1845, Aug. 30. Judgment in favor of the Presi- 
} dent, Directors, and Company of the Farmers’ 
| Bank of the State of Delaware, obtained in 
the Court of Common Pleas of Lancaster 
County, for . , . $ 12,000.00 
Judgment obtained August 30, 1845. 


Interest from August 30, 1845, to 9th April, 
1847. 


——— 








1 “ All of which is respectfully submitted. 
. “ James Hepsurn, Auditor.” 


Hl Afterwards, on the same day, exceptions to the auditor’s re- 


i} port were filed, which exceptions are in the words following, 
to wit :— 


“On behalf of the Bank of Middletown and the Farmers’ 
Bank of Delaware, we except to the report of the auditor in 
this case, on the ground that the auditor has erred in deciding 
that the judgments rendered in this court are a lien on the lands 
of the defendant in Lancaster County, Pennsylvania, and in 
awarding the proceeds of the sale of such lands to said judg- 


ments, to the exclusion of the judgments of record in the courts 
in Lancaster County. 
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‘“ B. H. Brewster, 
Cuar.es B. Penrose, 
Attorneys for Bank of Middletown and Farmer’s 
Bank of Delaware.” 


“George W. Harris excepts to the report of the auditor, in 
the case above referred to, in awarding the money in dispute, 
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in the said case, to the judgments obtained in the Circuit Court 
against Henry M. Bayard, instead of the judgment of the 
Dauphin Deposit Bank against the said Henry M. Bayard, in 
the District Court of the County of Lancaster, the same being 
No. 135 of June term, 1845. 





“Greorce W. Harris, 
Attorney for the Dauphin Deposit Bank. 
“ September, 20, 1847.” 


On the 11th of October, 1847, the exceptions were argued, 
and overruled by the court. The report was confirmed, and 
distribution ordered in accordance therewith. 

The counsel for the Bank of Middletown then moved the 
court to allow the entry of an appeal from the order of the 
court distributing the proceeds of the execution in this case ; 
which motion, after the hearing of counsel, was overruled by 
the court. 

The counsel then filed an affidavit, made by Simon Cam- 
eron, the cashier of the bank, that the appeal was not intended 
for delay ; and caused Simon Cameron and Alexander Cum- 
ming to enter into a recognizance for the prosecution of the 
appeal with effect. The following note was attached to it by 
the presiding judge, viz. : — 


‘““N. B. — The above affidavit and recognizance have been 
sworn and acknowledged before me, at the request of counsel, 
valeant quantum valeant, the court having previously refused, 
on motion of said counsel, to allow an appeal, on the ground 
that the party offering to appeal was not entitled to such 
remedy. 

““ October 30, 1847. R. C. Grier.” 


On the 15th of November, 1847, Mr. Penrose moved that a 
final decree or order be entered, which motion was overruled 
by the court. 

On the 17th of November, 1847, the following precipe for a 
writ of error was filed, viz. : — 


‘Henry M. Bayarp, a Citizen of Pennsylvania, Plaintiff in 
error, v. Isrart Lomparp and Cuartes O. Wuirwore, Citi- 
zens of Massachusetts, &c., Defendants in error. 


*‘ Sir, — Issue writ of error to the Circuit Court of the United 
States for the Eastern District of Pennsylvania, to remove the 
record and proceedings in the suit or action wherein the said 
Israel Lombard and Charles O. Whitmore, citizens of the State 
of Massachusetts, copartners under the firm of Lombard and 
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Whitmore, &c., are plaintiffs, aid Henry M. Bayard, a citizen 
of the State of Pennsylvania, is defendant, No. 28, April ses- 
sion, 1845, including all the final process issued therein, and 
the proceedings thereupon, and particularly the decree of the 
said Circuit Court making distribution of the money raised by 
the sale of the real estate of the defendant, the said Henry M. 
Bayard, and also the costs taxed therein, the appeal therefrom, 
the exceptions filed thereto, and the order of the court there- 
upon. 
“ Nov. 17th, 1847. B. H. Brewster, 
Cuas. B. Penrose, 
Att’ys for Plaintiff in error, and of the Bank 
of Middletown, and the Farmers’ Bank of 
the State of Delaware. 


“Georce Pritt, Esq., Clerk of Circuit Court United States, 
E. D. P.” 








An affidavit and recognizance were filed on behalf of the 
Bank of Middletown, to which a memorandum was attached, 
similar to the one just mentioned. 

Upon the writ of error thus issued, the case came up to this 
court. The following assignment of errors was filed. 


Errors Assigned. 


1. The court erred in confirming the report of the auditor in 
this case, and in ordering distribution according to that report. 

2. The court erred in ordering distribution of the fund raised 
by the sale of real estate, in Lancaster County, to be made to 
judgments entered of record in the said Circuit Court, in the 
County of Philadelphia, instead of to the judgments in favor of 
the Bank of Middletown and the Farmers’ Bank of Delaware, 
respectively entered of record in the County of Lancaster, which 
were liens on the land sold. 

3. The court erred in assuming jurisdiction to make an order 
for the distribution of the fund, raised by the sale of the real 
estate of the defendants below, among the judgment creditors 
of the defendants, some of such creditors having judgments of 
record in the State courts of the County of Lancaster, and in 
refusing to the Bank of Middletown, one of these creditors, an 
appeal to the Supreme Court of the United States, under the 
act of the General Assembly of the Commonwealth of Penn- 
sylvania, passed the 16th April, 1827, entitled “ An act relative 
to the distribution of money arising from sheriffs’ and coroners’ 
sales,” &c., which gives such jurisdiction to State courts. 

4. The court erred in overruling the exceptions to the costs 
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taxed by the clerk of the court, and in allowing the sum of two 
hundred and fifty dollars to the auditor, and a commission to 
the clerk on money not deposited in court, amounting to the 
sum of , to be deducted from the fund. 

5. The court erred in refusing to enter a final decree in the 
case. 

Filed 7th January, 1848. 


The case was argued by Mr. Brewster, for the plaintiff in 
error, and Mr. John M. Read, for the defendants in error. 

Both the counsel went into an elaborate investigation of the 
nature and extent of a lien upon land created by a judgment in 
the Circuit Court; but as the decision of this court rested upon 
a collateral point, it is not deemed necessary to take further no- 
tice of these arguments. The right of appeal was more briefly 
discussed. 


Mr. Brewster, for the plaintiff in error, thus noticed that 
point. 

The fifth exception is, that the court erred in refusing to en- 
ter a final decree in the case. 

The plaintiff in error contends that the decree rendered in 
this case was in the nature of a final and absolute decree and 
judgment, and as such upon it a writ of error or an appeal will 
lie, under the twenty-second section of the statute of 1789. In 
Pennsylvania, at one time, by the practice of our courts, when 
the sheriff was ruled to pay into court money arising from the 
sale of real estate, all disputes between conflicting claimants 
were heard by the court itself; this becoming a burden upon 
the courts, they adopted the method of referring these questions 
to auditors, whose decisions were reported to the court by 
whom they were appointed ; this continued till 1827, when the 
following statute was passed : — 

“ Tn all cases of sheriff’s or coroner’s sale, where there are or 
may be disputes about the distribution of moneys arising there- 
from, the respective Courts of Common Pleas, District Courts, 
and Courts of Nisi Prius within this Commonwealth, are here- 
by declared to have full power and authority to hear and deter- 
mine all such cases according to law and equity.” Act of 16th 
April, 1827, Pamph. Laws, 471. 

By this statute, if an issue in fact was raised and tried by a 
jury, the judgment in the issue was subject to a writ of error, 
and if decided by the court without the intervention of a jury, 
the party aggrieved by the decision might appeal to the Su- 
preme Court. 
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The court in this very case adopted the method of practice 
used in the State courts under this statute of 1827, and by ap- 
pointing an auditor to distribute the money, they have incorpo- 
rated the provisions of the statute into their code of practice, 
and, as the plaintiff alleges, thereby adopted the whole of the 
statute, which, as has been before said, gave a writ of error and 
an appeal to the Supreme Court of the State. That statute of 
Pennsylvania in effect makes such a decree of the court a final 
judgment, and as the parties and their rights are concluded by 
it, they are entitled to the advantage of a hearing in a court of 
review. ‘The act of Congress of 1828 authorizes this adoption 
of our State practice, and by its adoption the Pennsylvania act 
of 1827 has become a part of the law of the Circuit Court. 
Mayberry v. Thompson, 5 Howard, 126; Boyle v. Zacharie, 6 
Peters, 648. 


Mr. Read, for the defendants in error, contended that the 
case was not regularly before this court. 

1. It is not here by appeal, nor are either of the banks in any 
manner parties in this court. This has been already stated. 

2. A writ of error does not lie to the distribution of money 
under the sale of a marshal. This was the settled law of 
Pennsylvania prior to the act of 1827. 17 Serg. & Rawle, 
278. 

The defendant below has no error to complain of, because 
his property is paid to his creditors in discharge of their debts, 
and it is immaterial to him in point of law which one is paid 
in preference to the other. 

No judgment creditor can sustain a writ of error, because he 
is not a party to the suit, which is a common law proceeding. 
Therefore, neither the Bank of Middletown nor the Farmers’ 
Bank of Delaware could bring this writ of error, nor are they 
in any manner parties thereto. 

These points are made as a matter of duty to the court, but 
the defendants in error have the fullest reliance on the correct- 
ness of the decision of the Circuit Court upon the real question 
in the cause. 


Mr. Justice GRIER delivered the opinion of the court. 

This case has been brought here, both by writ of error and 
appeal, for the purpose of reviewing the decision of the Circuit 
Court for the Eastern District of Pennsylvania, with respect to 
the lien of judgments obtained in that court. But as we are 
of opinion that the ruling of the Circuit Court on this subject 
is not properly before us on the record, we cannot consent to 
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volunteer an expression of our judgment upon it, however much 
it may be desired by the parties. 

A brief statement of the history of the case, and of the pecu- 
liar practice of the courts of Pennsylvania on this subject, will 
make it apparent that the decision of the court below involving 
this question is not properly before us, either by the appeal or 
the writ of error. 

The record shows, that Lombard and Whitmore obtained a 
judgment against Bayard, the nominal plaintiff in error in this 
case, on a bond for $62,420, conditioned for the payment of 
$31,210. An execution on this judgment was issued, return- 
able to April term, 1846, on which the marshal returned a levy 
on certain lands of the defendant situate in Lancaster County, 
and within the Eastern District of Pennsylvania. An inquisi- 
tion was held, and the property condemned, according to the 
practice and laws of that State. A venditioni exponas was 
afterwards issued, on which the marshal returned, that he had 
sold the property levied on for the sum of $61,200. These 
proceedings are admitted to be all regular, and according to 
law. 

In Pennsylvania, a judicial sale discharges the land sold from 
all liens, except (now) prior mortgages. When, therefore, land 
is once sold on execution, and converted into money, all per- 
sons who claim to have liens upon it by judgment or otherwise 
(with a few exceptions) are compelled to follow the money or 
lose their security. Hence it often happens that, when money 
is made by sale of land on a junior judgment, the plaintiff does 
not obtain satisfaction, and is sometimes involved in a fresh lit- 
igation with creditors claiming to have prior liens. In these 
contests the defendant is usually an indifferent spectator. For 
many years there was no settled practice as to the mode in 
which these new disputes should be litigated. 

In some districts the sheriff paid the money in his hands to 
such parties as he thought best entitled to it, and took an in- 
demnity against other claimants, who were thus compelled to 
seek their remedy by suit on his bond. In other districts, the 
sheriff avoided responsibility by paying the money into court, 
and leaving the claimants to settle their controversies in such 
manner as the court might order, or the parties elect. In such 
cases, the court usually disposed of the money on the motion 
of the parties interested, by ordering the liens to be paid in the 
order of their priority, as certified by the clerk. But as it not 
unfrequently happened that the junior judgment creditors con- 
tested the validity of the lien of the older judgment, because it 
was not regularly revived, or for other reasons; or challenged 
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it for fraud and collusion ; or insisted that it had been paid in 
whole or in part, it became necessary that the court should in 
some way try and decide these questions thus raised by new 
parties before any proper disposition could be made of the mon- 
ey. In such cases, where the counsel expected questions to 
arise which they might desire to have reviewed by writ of er- 
ror, they took care, by the form of an amicable action, or by 
case stated in the nature of a special verdict, to shape the pro- 
ceedings in such form and with such parties that a writ of error 
would lie in favor of those who felt aggrieved by the decision 
of the court. 

But it was conceded by all, that, if the money was distribut- 
ed by the court on motion, a writ of error could not reach the 
proceeding, and the decision of the court was conclusive on all 
parties. (See Gratz v. Lancaster Bank, 17 Serg. & Rawle, 
279. ) 

Such was the practice in the courts of Pennsylvania, till the 
year 1827, when an act of Assembly was passed, requiring the 
court to direct an issue in such cases, at the request of any 
claimant, and to give notice to all persons interested ; and al- 
lowing a writ of error where the issue was tried by a jury, and 
an appeal when the question was submitted to the court. 

In the case before us, the marshal paid the money into court, 
and motions were made by the Bank of Middletown and others 
for leave to take it out of court, which were resisted by Lom- 
bard and Whitmore, the plaintiffs in the judgment. The court 
appointed an auditor to make report as to the parties entitled to 
the money, with directions to give notice to all parties con- 
cerned. ‘The auditor made a report, giving a preference to the 
judgments according to their priority in time. The Bank of 
Middletown, and others who had junior judgments in the State 
courts of Lancaster County, excepted to the report, alleging that 
judgments in the Circuit Court of the United States were not 
liens on the lands of defendant in Lancaster County, or out of 
the County of Philadelphia. 

This exception was overruled by the court, and the report 
of the auditor confirmed. From this decision of the court the 
Bank of Middletown appealed, and on suggestion of a doubt by 
the court whether an appeal would lie, a writ of error was also 
sued out by counsel professing to act ‘as attorneys for plaintiff 
in error, and for the Bank of Middletown and the Farmers’ 
Bank of Delaware.” 

But no errors have been assigned in this court, to the judg- 
ment or execution, on behalf of the plaintiff in error. As 
against him, all the proceedings are admitted to be regular and 
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legal. Itisa matter of indifference to him whether the money 
raised by the sale of his lands on the execution is awarded to 
defendants in error or to the banks. ‘The assignment of errors 
in this case is ou behalf of persons who are not parties to the 
record, and of a matter arising after execution executed, on a 
motion by strangers to the judgment and proceedings, and an 
order of the court disposing of certain funds in their possession 
accidentally connected with this record. 

It is a well settled maxim of the law, that “no person can 
bring a writ of error to reverse a judgment who is not a party 
or privy to the record.” “A writ of error lies when a man is 
grieved by an error in the foundation, proceeding, judgment, or 
execution” in a suit. Co. Lit. 288, b; see also Boyle v. Zach- 
_arie, 6 Peters, 655, and cases cited. The judgment or order 
of the court on a summary motion, or a collateral question aris- 
ing like the present on the suggestion of a third party, is not 
reéxaminable on a writ of error issued on the judgment with 
which it may happen to be connected. 

The Circuit Court of the United States has adopted the 
forms of process in execution of the State courts, and the laws 
and practice of Pennsylvania, for taking lands on execution and 
disposing of their proceeds. But it is not a consequence of 
their adoption of them that the modes of reviewing the de- 
cisions of the Circuit Court by this court should be conformed 
to the laws or practice of the State. For it cannot be pretend- 
ed that acts of Assembly of Pennsylvania can give jurisdic- 
tion to this court not to be found in the Constitution and acts 
of Congress of the United States. 

The absence of courts of equity in Pennsylvania has com- 

pelled them to adopt modes of practice in their courts of com- 
mon law anomalous in their character, and unnecessary in a 
court possessing the full powers of a court of chancery. An 
appeal to this court is given in chancery cases alone. And the 
writ of error given by the Judiciary Act is governed by the 
provisions of that act and the principles of the common law, as 
regards the judgments and questions which may be reviewed 
under it. The persons complaining in this case should have 
filed their bill in equity, or stated an issue in due legal form, 
with proper parties, setting forth the merits of their respective 
claims, if they intended to prosecute an appeal or writ of error 
to this court. This could have been done with less expense 
and trouble, and in less time, than in the mode pursued. But 
having submitted the question on which their claim depended 
to the court below, on a motion collateral to the record, the de- 
cision of that court is final and conclusive, and cannot be re- 
viewed by this court. 
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Therefore, as no error appears on the record, the judgment 
of the Circuit Court must be affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Eastern District of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, affirmed, with costs. 





Benysamin H. Lampert ann Lewis McKenzie, PuarntiFFs, v. WIz- 
LIAM GHISELIN. 


In an action upon a bill of exchange brought by the holder, residing in Alexandria, 
against the indorser, a physician residing in Maryland, the bill upon its face not 
being dated at any particular place, it was sufficient proof of due diligence to as- 
certain the residence of the indorser before sending him notice of the dishonor of 
the bill, that the holder inquired from those persons who were most likely to know 
where the residence of the indorser was. 

Where a notice is sent, after the exercise of due diligence, a right of action immedi- 
ately accrues to the holder, and subsequent information as to the true residence of 
the indorser does not render it necessary for the holder to send him another 
notice. 


Tis case came up from the Circuit Court of the United 
States for the District of Maryland, upon a certificate of division 
in opinion between the judges thereof. 

It was a suit brought by Lambert and McKenzie, carrying 
on business as partners in Alexandria, Virginia, against William 
Ghiselin, the indorser of the following bill of exchange. 


[Stamp 75 cents. | April 21, 1846. 


Ninety days after date pay to the order of William Ghiselin 
fifteen hundred dollars ;°’5, value received, and charge the 
same to account of your obedient servant, 

Rosert GHIsELIN. 

To Joun R. Macruper & Son, Baltimore. 


(Indorsed,) John R. Magruder & Son. 
(Indorsed,) William Ghiselin, Lambert & McKenzie. 


Pay to the order of C. C. Jamison, Cashier. 
Joun Horr, Cashier. 


Jamison was the Cashier of the Bank of Baltimore,. who 
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caused the bill to be presented, when due, to the acceptors in 
Baltimore, and to be protested for non-payment. 

In November, 1847, the cause came on for trial in the Cir- 
cuit Court, when the plaintiffs offered the bill in evidence, to- 
gether with the notarial protest. 

The plaintiffs then further gave in evidence, by William H. 
Lambert, a competent witness, that on the 24th day of July, 
1846, he was the assistant ,clerk in the counting-house of the 
plaintiffs, who were then, and still are, doing business in Alex- 
andria, now in the State of Virginia, under the name and style 
of Lambert & McKenzie; and that on the said 24th day of 
July, 1846, the witness saw inclosed in a letter addressed to 
the defendant, at Nottingham, Maryland, the original notice, 
whereof the paper marked A is a true copy. 


Copy of Notice of Protest. 
(Copy A.) * Battimore, July 23, 1846. 


“Mr. Witiiam Guisevin : — Sir: Please to take notice that 
Robert Ghiselin’s bill of exchange on John R. Magruder & Son, 
for $ 1,500 (by them accepted), dated April 21, 1846, and pay- 
able ninety days after date to your order, and by you indorsed, 
is delivered to me by the President, Directors, and Company 
of the Bank of Baltimore, to be protested for non-payment ; 
and the same not being paid, is protested, and will be returned 
to the said president, directors, and company, and that you are 
held liable for the payment thereof. 

‘ Samuet Fernanpis, Notary Public.” 


That said witness on said day deposited the said letter in- 
closing the said notice in the said post-office, at said Alexandria, 
in time to go in the mail of that day. 

And the plaintiff further gave in evidence, by Captain 
Thomas Travers, a competent witness, that he arrived in his 
vessel at the port of Alexandria aforesaid, early in the morning 
of the said 24th day of July, 1846; and that immediately after 
his arrival at the wharf, the plaintiff, Lambert, inquired of him 
if he knew the residence of the defendant; to which said wit- 
ness replied, Nottingham, — that he resided at Nottingham, and 
a post-office was kept there. 

And further gave in evidence by said witness, that he had 
been engaged from the year 1821 to 1842 in sailing a vessel, in 
which the plaintiffs were part owners, between Nottingham 
and Alexandria, previous to 1842; that during said time no 
other vessel was engaged regularly in trading between said 
places, except a vessel commanded by one Isaac Wood, in 
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which the plaintiffs were also interested ; that after 1842 there 
was no vessel regularly trading between Alexandria and Not- 
tingham, which last place is a small village on the head-waters 
of the Patuxent River, in Prince George’s County, Maryland ; 
and that up to the time when the witness ceased to trade there, 
the defendant resided in Nottingham, where he practised medi- 
cine, and had kept house there, and the said Travers had never 
heard of his removal from thence ; that he, the defendant, was 
raised in the immediate neighbourhood of Nottingham, where 
his brother, Robert Ghiselin, and his mother and other relations 
resided. 

And also further gave in evidence by said Travers, that he 
was, in July, 1846, well acquainted in Alexandria, and knows 
of no one in said town who was better qualified to furnish in- 
formation, or was more likely to have furnished information, as 
to the residence of the defendant, than himself; that in 1842 
the vessel owned by the witness and Lambert & McKenzie, 
and commanded by witness, as well as the vessel commanded 
by Isaac Wood, ceased to trade between Alexandria and Not- 
tingham, and commenced trading or running regularly between 
Alexandria and Baltimore city, in which trade they have been 
ever since constantly engaged, as was well known to the plain- 
tiffs ; that since 1842 the witness had never been at Notting- 
ham, nor seen the defendant. 

The plaintiffs further gave in evidence, by Isaac Wood, a 
competent witness, that he has resided for a great many years 
in Alexandria, and is well acquainted with the inhabitants 
thereof, and he knows of no one in said town to whom the 
plaintiffs could have applied for information as to the residence 
of the defendant more likely than Captain Travers to afford 
correct information, or himself, who was absent at the time. 

And said witness, Thomas Travers, on cross-examination, re- 
peated, that he believed the defendant in 1842 resided in Not- 
tingham, and was very confident that he had seen the defend- 
ant there on several occasions in the course of the year 1840, 
but could not affirm positively that he saw the defendant there 
at any time during the year 1839, or 1841, or 1842. 

And the defendant also proved, by Thomas 8S. Alexander, 
that he is well acquainted with the defendant, being connected 
with him by marriage, and knows the defendant moved from 
Nottingham in the summer of 1839; that he first went to the 
city of Annapolis, distant about thirty miles from Nottingham, 
proposing that he should remain there until he had found a 
place of permanent settlement, and that, having purchased a 
farm on West River, he took up his residence there towards 
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the end of 1839; that said witness had frequently been at the 
residence of defendant on West River, and, from his (witness’s) 
knowledge of the surrounding country, would have been pre- 
pared to affirm that ‘‘ West River” post-office was the post- 
office of defendant ; and, moreover, that he has accompanied 
the defendant to the said named post-office for his (defendant’s ) 
letters, and has frequently, prior to the making and indorse- 
ment of the bill on which this action is founded, been informed 
by said defendant that his post-office was ‘“ West River” ; that 
“ West River” post-office is within two miles of the residence 
of the defendant, and Nottingham is distant from said residence 
at least twelve miles; and on cross-examination, the said wit- 
ness stated that defendant had relations residing in and about 
Nottingham, and witness was satisfied, from statements of de- 
fendant and others, that defendant had visited said relations 
frequently since his removal in 1839, and that witness had seen 
him on several occasions with said relations. 

And defendant likewise proved, by John R. Magruder, junior, 
one of the acceptors, that he is well acquainted with the de- 
fendant, being his relation ; and that John R. Magruder, senior, 
Was at one time the commission agent of defendant; that 
shortly after the 23d of July, 1846, (he is confident within a 
fortnight, and he believes that it was within a week, there- 
after,) the plaintiff, Lambert, called at the counting-house of 
John R. Magruder & Son, the acceptors, and then and there 
inquired of the witness where the defendant’s post-office was ; 
the said witness answered, he believed it was West River, 
but was not certain, as John R. Magruder & Son were not at 
that time the agents of the defendant, and that he would go 
out and inquire of Battee & Sons, the defendant’s agents at 
that time; that witness accordingly went out, and being in- 
formed by Battee & Sons that West River was defendant’s 
post-office, he returned and communicated that fact to the 
plaintiff. 

The drawer of the bill of exchange, upon which the present 
suit was brought, it was in proof, resided near Nottingham, 
Prince George’s County, Maryland, and that the drawers and 
acceptors resided in the city of Baltimore, and the defendant at 
West River, Anne Arundel County, Maryland, and there was 
at this time a daily mail between Baltimore and Alexandria. 

Upon the testimony above stated, the question occurred 
whether due diligence had been used by the plaintiffs, the 
holders of the bill, to give to the defendant, the indorser there- 
of, notice of the dishonor of said bill. 

Upon which question the opinions of the judges being op- 
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posed, the point, upon the request of the plaintiffs’ counsel, is 
hereby certified to the Supreme Court. 
R. B. Taney, 
U. S. Hearn. 


Upon this certificate, the cause came up to this court. 


It was argued by Mr. May, for the plaintiffs, and Mr. Mere- 
dith, for the defendant. 


Mr. May contended, that from the evidence it was apparent 
that the plaintiffs used due and reasonable diligence to transmit 
the notice to the supposed post-office of the defendant, and the 
following authorities will be relied on, viz. Harris v. Robinson, 
4 Howard, 345; Story on Promissory Notes, § 316; Chitty on 
Bills, 453; 1 Barn. & Cress. 245. 

Supposing, then, that the plaintiffs used due diligence when 
they sent the notice, it is immaterial whether it was received. 
Story on Promissory Notes, $ 328. 

Nor could the evidence in this record, that, some weeks after 
this notice was sent, the plaintiffs were informed of the proper 
office to which it ought to have been sent, have any influence 
on this question, because the right of action, once vested by 
reason of the transmisson of the notice after due diligence at 
that time, could not be divested by subsequent laches, nor do 
the cases require the transmission of a second notice when the 
first was sent after due diligence. 


Mr. Meredith, for the defendant, contended, — 

Ist. That, upon the evidence, the plaintiffs did not use due 
diligence to discover the residence of the defendant, at the time 
the bill was protested, and before they sent notice of the pro- 
test addressed to the defendant at Nottingham, Maryland. 

2d. That having, as was proved, ascertained within a week 
or a fortnight after the said bill fell due and was protested, that 
the defendant did not reside at Nottingham, but that he resided 
on West River, in Anne Arundel County, Maryland, and that 
West River post-office was the post-office at which the defend- 
ant received his letters, the plaintiffs ought then to have given 
notice to the defendant of the dishonor of said bill, by sending 
the same, addressed to him at West River post-office, or other- 
wise ; and there being no evidence that they gave such notice, 
the plaintiffs are not entitled to recover. 

Upon the first point the following references were made: — 
Chitty on Bills (10th American from 9th London edition), 
452, 453, 454, and notes; Story on Promissory Notes, 370, 
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note 1; Beveridge v. Burgis, 3 Camp. 262; Barnwell v. Mitch- 
ell, 3 Conn. 101; Hill v. Varrell, 3 Greenl. 233; Story on 
Prom. Notes, 368; Hartford Bank v. Stedman, 3 Conn. 489; 
Bank of Utica v. Mott, 13 Johns. 432; Johnson v. Harth, 1 
Bailey, (S. C.) 482; Chitty on Bills, 433, 488, 489, 490; Bay- 
ley on Bills, ch. 7, $ 2, pp. 280 to 283 (5th edit. 1830); Plant- 
ers’ Bank v. Bradford, 4 Humph. 39. 

Upon the second point, Chitty on Bills, same pages, and 
451, 452, and note 0; Baldwin v. Richardson, 1 Barn. & Cress. 
245 (8 E. C. L. 66); Browning v. Kinnear, 1 Gow, 81 (5 E. 
C. L. 471); Bateman. v. Joseph, 2 Camp. 461; Firth v. 
Thrush, 8 Barn. & Cress. 387 (15 E. C. L. 242); Williams »v. 
Bank of U. States, 2 Peters, 96, 100; Galpin v. Hard, 3 
McCord, 394; Preston v. Dayson, 7 Louis. Rep. 7; Sturges »v. 
Derrick, Wightwicke’s Exc. Rep. 76, 77. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The facts upon which the question certified has arisen are 
not disputed. ‘The sufficiency of the notice is therefore a 
question of law. And it is of the first importance to the com- 
mercial community, that the rules which regulate the rights and 
liabilities of parties to negotiable instruments in courts of jus- 
tice should be plain and certain, and conform to the established 
usages of trade. 

Two objections have been taken to the sufficiency of the no- 
tice in this case. Ist. That due diligence was not used by the 
holder to ascertain the residence of the indorser before the no- 
tice was sent to Nottingham. And 2d. If reasonable diligence 
was used at that time, yet the information he afterwards re- 
ceived in Baltimore imposed on him the obligation of giving a 
further notice to the defendant himself, or of sending it by 
mail to his nearest and usual post-office. 

As regards the first question, the court is of opinion that due 
diligence was used before the notice was sent to Nottingham. 
The case shows that there was very little, if any, trade between 
Alexandria and Nottingham at the time of this transaction, and 
but few persons, therefore, in Alexandria would be likely to 
know whether the defendant did or did not reside in Notting- 
ham. The bill of exchange was not dated at any particular 
place, and the acceptors resided in Baltimore. ‘The defendant 
was not engaged in trade, but was a physician residing in the 
country, and it does not appear that he was in the practice of vis- 
iting Alexandria, or of having any business transactions there. 
And the proof is, that Travers, of whom the holder inquired, 
from the nature of the trade in which he had been many years 
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engaged, — first to Nottingham and afterwards to Baltimore, — 
was as likely as any other person in Alexandria to give the in- 
formation which the plaintiffs were seeking to obtain, if not more 
so. ‘The answer he received was direct and positive, both as to 
the knowledge of Travers and the residence of the indorser, 
and he had a right to rely upon it. And although Travers was 
mistaken, and the notice was not sent to the nearest or usual 
post-office of the defendant, yet the plaintiffs used all the dili- 
gence which the law requires, and had sufficient reason to be- 
lieve that the notice would be received. The liability of the 
indorser was therefore fixed. The case of Harris v. Robinson, 
A Howard, 345, is conclusive on this point. 

The second objection taken in the argument has not been so 
directly settled by judicial decision on the point, but is, we 
think, equally clear upon established principles. 

We have already said, that the liability of the indorser was 
fixed by the notice sent to Nottingham. The plaintiffs had ac- 
quired a right of action against him by this notice, and might 
have brought their suit the next day. .Could that right be di- 
vested by the information which was subsequently given to 
them? Wethink not, and that all of the cases in relation to this 
subject imply the contrary. The books are full of cases where 
mistakes of this kind have been committed, and suits afterwards 
brought when the residence of the party was discovered. Yet 
it does not seem to have been supposed in any of them that a 
second notice was necessary, nor are we aware that such a 
point has ever been raised. Yet if a notice thus given, after 
diligent inquiry, is not equivalent to actual notice, knowledge 
subsequently obtained would be a defence to the action, even 
if the holder had brought suit before he learned what was the 
nearest or usual post-office of the defendant. 

The case of Firth v. Thrush, 8 Barn. & Cress. 387, which 
was much relied on in the argument, depended upon different 
principles. In that case, the holder knew that notice had not 
been given to the indorser. He had been engaged in making 
inquiries for his residence, without being able to obtain any in- 
formation upon which he might have acted. And the question 
there was not whether a second notice should be given, but 
whether due diligence was used in sending the first. 

The rule contended for by the defendant would produce 
much uncertainty and difficulty in transactions of this kind. 
For if a second notice must be given, is it to be required in all 
cases where there has been an error in the information as to the 
defendant’s post-office? Certainly the practice of the courts 
has been otherwise. And if it is not to be required in all cases, 
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it would be impossible to fix any certain limits as to time or 
circumstances. ‘The subsequent information might come to 
him casually, when his mind was occupied with other engage- 
ments; he might not confide in it as much as in that which he 
had before received; it might come to him in a few days, or 
months might elapse before he obtained it. The rule would be 
loose and uncertain in its application, and constantly lead to 
litigation, where the residence of the indorser was unknown, or 
an error committed as to his usual post-office. It would also be 
contrary, the court think, to the usages of commerce, and to the 
uniform practice in courts of justice. In the case of Harris v. 
Robinson, before referred to, no second notice was given; nor 
did the court intimate that any was necessary. 

The law does not require actual notice. It requires reason- 
able diligence only, and reasonable efforts, made in good faith, to 
give it. And if sufficient inquiries have been made, and infor- 
mation received upon which the holder has a right to rely, a 
mistake as to the nearest post-office or usual post-office does not 
deprive him of his remedy. He has done all that the law re- 
quires ; and the notice thus sent fixes the liability of the in- 
dorser as effectually as if he had actually received it. This we 
think is the true rule, and the only one that can give certainty 
and security in transactions in commercial paper. 

We shall therefore certify, that reasonable diligence was used 
by the plaintiffs to give the defendant notice of the dishonor of 
the bill. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Maryland, and on the point or question on which the judges 
of the said Circuit Court were opposed in opinion, and which 
was certified to this court for its opinion, agreeably to the act of 
Congress in such case made and provided, and was argued by 
counsel. On consideration whereof, it is the opinion of this 
court, that, upon the facts in this case, due diligence had been 
used by the plaintiffs, the holders of the bill, to give to the de- 
fendant, the indorser thereof, notice of the dishonor of said 
bill. Whereupon, it is now here ordered and adjudged by this 
court, that it be so certified to the said Circuit Court. 
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Tue Unitep Srates, PiarntiFrs, v. PETER MARIGoLp. 


On the 3d of March, 1825, Congress passed an act (4 Stat. at Large, 121) providing 
for the punishment of persons who shall bring into the United States, with intent 
to pass, any false, forged, or counterfeited coin; and also for the punishment of 
persons who shall pass, utter, publish, or sell any such false, forged, or counter- 
feited coin. 

Congress had the constitutional power to pass this law. Under the power to regu- 
late commerce, Congress can exclude, either partially or wholly, any subject fall- 
ing within the legitimate sphere of commercial regulation; and under the power to 
coin money and regulate the value thereof, Congress can protect the creature and 
object of that power. 

The doctrines asserted by this court in the case of Fox v. The State of Ohio (5 How- 
ard, 433) are not inconsistent with that now maintained. 


Tis case came up from the Circuit Court of the United 
States for the Northern District of New York, upon a certifi- 
cate of division in opinion between the judges thereof. 

The record in the case is so very short, that the whole of it 
may be inserted. 


“ Unitep Stares or America, 
Northern District of New York, ss. 


* At a Circuit Court of the United States, begun and held at 
Albany, for the Northern District of New York, in the Second 
Circuit, on the third Tuesday of October, in the year of our 
Lord 1848, and in the seventy-third year of American Inde- 
pendence. 

* Present, the Honorable Samuel Nelson and Alfred Conk- 
ling, Esquires. 


“THe Unitep States or America v. Peter Marico.p. 
“* State of the Pleadings. 


“This is an indictment against the defendant, charging him, 
under the twentieth section of the act of Congress entitled 
‘An act more effectually to provide for the punishment of cer- 
tain crimes against the United States, and for other purposes,’ 
approved March 3, 1825, — 

“1st. With having brought into the United States, from a 
foreign place, with intent to pass, utter, publish, and sell as 
true, certain false, forged, and counterfeit coins, made, forged, 
and counterfeited in the resemblance and similitude of certain 
gold and silver coins of the United States, coined at the mint, 
he knowing the same to be false, forged, and counterfeit, and 
intending thereby to defraud divers persons unknown. 

“2d. With having uttered, published, and passed such coun- 
terfeit coins, with intent to defraud, &c. 
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“'T’o this indictment the defendant demurs, and George W. 
Clinton, attorney of the United States for the said district, who 
prosecutes in this behalf, joins in demurrer. 

“This cause coming on to be argued at this term, the fol- 
lowing questions occurred : — 

‘“‘ Ist. Whether Congress, under and by the Constitution, had 
power and authority to enact so much of the said twentieth 
section of the said act as relates to bringing into the United 
States counterfeit coins. 

‘“‘ 2d. Whether Congress, under and by virtue of the Consti- 
tution, had power to enact so much of the said twentieth sec- 
tion as relates to uttering, publishing, passing, and selling of 
the counterfeit coins therein specified. 

“On which said several questions the opinions of the judges 
were opposed. 

‘‘ Whereupon, on motion of the said attorney, prosecuting for 
the United States in this behalf, that the points on which the 
disagreement has happened may, during the term, be stated 
under the direction of the judges, and certified under the seal 
of the court to the Supreme Court, to be finally decided, — 
it is ordered, that the foregoing state of the pleadings and 
statement of the points upon which the disagreement has hap- 
pened, which is made under the direction of the judges, be 
certified, according to the request of the attorney, prosecuting 
as aforesaid, and the law in that case made and provided.”’ 


The case came up to this court upon this certificate. 

The clauses in the Constitution of the United States and the 
act of Congress were the following. 

By the fifth and sixth clauses of the eighth section of the 
first article of the Constitution, it is declared that Congress 
shall have power, among other things, ‘to coin money, regu- 
late the value thereof and of foreign coin, and fix the standard 
of weights and measures” ; ‘to provide for the punishment of 
counterfeiting the securities and current coin of the United 
States.” 1 Statutes at Large, 14. 

By the twentieth section of the Crimes Act of 3d March, 
1825 (4 Statutes at Large, 121), it is enacted, “ That if any 
person or persons shall falsely make, forge, or counterfeit, or 
cause or procure to be falsely made, forged, or counterfeited, 
or willingly aid or assist in falsely making, forging, or counter- 
feiting, any coin in the resemblance or similitude of the gold or 
silver coin which has been, or hereafter may be, coined at the 
mint of the United States, or in the resemblance or similitude 
of any foreign gold or silver coin which by law now is, or here- 
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after may be made, current in the United States ; or shall pass, 
utter, publish, or sell, or attempt to pass, utter, publish, or sell, 
or bring into the United States from any foreign place with 
intent to pass, utter, publish, or sell, as true, any such false, 
forged, or counterfeited coin, knowing the same to be false, 
forged, or counterfeited, with intent to defraud any body politic 
or corporate, or any other person or persons whatsoever ; every 
person so offending shall be deemed guilty of felony, and shall 
on conviction thereof be punished by fine not exceeding five 
thousand dollars, and by imprisonment and confinement to hard 
labor not exceeding ten years, according to the aggravation of 
the offence.” 


The case was argued by Mr. Johnson (Attorney-General ), 
for the United States, and Mr. Seward, for the defendant. 


Mr. Johnson contended, that both questions should be an- 
swered in the affirmative. 

1. Because, under the fifth clause of, the eighth section of 
the first article of the Constitution, the power to coin money, 
regulate the value thereof and of foreign coin, includes the 
power in question. 

2. Because, if it does not, it is included in the power to pro- 
vide for the punishment of counterfeiting the securities and 
current coins of the United States, in the succeeding clause of 
the same section. 

3. Because, if the question was at any time a doubtful one, 
it is to be considered as settled by legislative and judicial pre- 
cedents, as well upon these provisions as, with reference to this 
question, upon analogous provisions in the Constitution. 3 
Story on Constitution, ¢ 1118; Rawle, ch. 9, p. 163; The 
Federalist, No. 42; Act of 2lst April, 1806 (2 Statutes at 
Large, 404); McCulloch v. State of Maryland, 4 Wheat. 401, 
409, 416-419, 421. 


Mr. Seward contended that the whole question had been 
adjudicated in the case of Fox v. The State of Ohio, 5 How- 
ard, 433. 

The State of Ohio had enacted a law, “ that, if any person 
shall counterfeit any of the coins of gold, silver, or copper cur- 
rently passing in this State, or shall alter or put off counterfeit 
coin or coins, knowing them to be such,” &c. 29 Ohio Stat. 
136, quoted 5 Howard, 432. Malinda Fox was convicted of pass- 
ing, with fraudulent intent, a base and counterfeit coin, in the 
similitude of a good and legal silver dollar. She brought a writ 
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of error to this court, on the ground of the unconstitutionality 
of the Ohio statute. The judgment was affirmed, and so the 
Ohio statute was sustained. 

This decision is conclusive that the portions of the law of 
Congress of 1825 now under consideration are unconstitu- 
tional. But this argument requires the following conditions to 
be established : — 

1. That the offence prohibited by this portion of the act of 
Congress, and the offence forbidden by the Ohio statute, be 
identical. 

2. That the constitutionality of the Ohio law appears to have 
been sustained upon the ground, not of a concurrent jurisdic- 
tion of the offence in the State and national governments, but 
on the ground of an exclusive jurisdiction residing in the State 
alone. 

3. That the principle thus decided was necessarily involved 
in that case, and therefore the authority in that case is not 
obiter, but res adjudicata. 

That the coin in the Ohio case was legalized coin was as- 
sumed by the whole court, including Judge McLean. Daniel’s 
Opinion, 5 Howard, 432. McLean’s Opinion, 5 Howard, 436. 

I. The offences were identical under the two acts. In the 
Ohio statute, it was not the “ making, the forging, or the coun- 
terfeiting, or the aiding in making, forging, or counterfeiting 
the coin”; it was the “putting off counterfeit coin or coins, 
knowing them to be such.” Putting off in the one case, and 
passing in the other, are identical. Importing, or bringing in 
from other places, with intent to pass, is of the same character, 
as opposed to making, forging, or counterfeiting. And this is 
the test, as established by the Supreme Court. Fox v. Ohio, 5 
Howard, 433. 

And there is yet another index in the test. It is the party to 
be directly affected by the fraud ; — in the one case, the govern- 
ment; in the other, individuals. And the act of Congress of 
1825 includes this very intent to defraud individuals, not the 
government. 

Il. The constitutionality of the Ohio law appears to have 
been sustained upon the ground, not of a concurrent jurisdic- 
tion of the offence in the State and national governments, but 
on the ground of an exclusive jurisdiction in the State. 

Nothing could be more direct or explicit than the langnage 
of the court (5 Howard, 433):—<“‘ We think it manifest that 
the language of the Constitution, by its proper signification, is 
limited to the facts, or to the faculty in Congress of coining 
and of stamping the standard of value upon what the govern- 
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ment creates or shall adopt, and of punishing the offence of 
producing a false representation of what may have been so 
created or adopted. ‘The imposture of passing a false coin cre- 
ates, produces, or alters nothing; it leaves the legal coin as it 
was,” &c. 

III. The question was directly involved in that case. Judge 
Daniel so held it. So did Judge McLean (5 Howard, 437): 
— ‘And these powers must be incomplete, and in a great de- 
gree inoperative, unless Congress can exercise the power to 
punish the passing of counterfeit coin.” 

But it was indispensably involved in that case. The court 
could only obtain jurisdiction of the Ohio case on the ground 
that the Ohio law conflicted with the constitutional sovereignty 
of the United States. That conflict was the exact, the con- 
trolling question. If a question at all what were the bounda- 
ries of the respective jurisdictions, it was not incidental, but ma- 
terial, essential. If you could now say that the jurisdictions 
are concurrent, you could equally say that the State had no 
jurisdiction at all. The whole course of reasoning, of logic, 
must be changed. 

What is obiter? Judge McLean’s reasoning is conclusive, 
that the power must be exclusive in the States ; since he shows 
that where it resides it must be exclusive. 5 Howard, 438, 439. 

The views thus submitted are sustained by the opinion of 
Conkling, Judge of the District Court of the United States for 
the Northern District of New York, in the case of The United 
States v. ————, Law Reporter, June, 1849, p. 90. And they 
are opposed by Brockenbrough, District Judge for the Western 
District of Virginia, in the case of Campbell v. United States, 
Law Reporter, Vol. X. p. 400. But the learned judge only 
shows, that, as the precise questions had not been decided by 
the Supreme Court in a case where the indictment was for 
passing counterfeit coin, he felt himself at liberty to sustain in- 
dictments found under the act of 1825. The act of 1825 must 
be assumed to have been known to the Supreme Court when 
they decided the case of Fox v. Ohio. 

The argument derived by Judge Brockenbrough from the 
analogy to the provision concerning the post-oflice is untenable ; 
because in that case the Constitution did not define the power 
of Congress, but left a full discretion; whereas, in the case of 
coin, the Constitution defines the power of punishing counter- 
feiting, and limits it to the making of the spurious coin. 

The British statutes define two classes of offences in regard 
to coin, —the making and the passing; and the terms of the 
Constitution adopt the former only. 
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This distinction was recognized in the case of Fox v. Ohio. 
And Judge Brockenbrough admits it. And he concedes that 
the power to punish the passing is not derived from any ampli- 
fication of the term counterfeiting in the Constitution. Law 
Reporter, Vol. X. p. 404. But the Judge maintains that it is 
an implied power. 

But the court forgets that the Constitution found all the 
States in possession of jurisdiction over private frauds ; and it 
is to be inferred that it was thought that jurisdiction might 
best be left there. The question now is, not whether it was 
wisely left there, but whether it was left there. The Judge 
(Brockenbrough) erred in assuming that the denial of jurisdic- 
tion to Congress in the case of Fox v. Ohio was obiter. On 
the contrary, the court expressly deny it, and argue upon the 
opposite assumption as one conceded, not in fact, but only for 
argument’s sake. 

The provision is wise as it is now settled. Congress is to 
furnish a uniform currency for all the States, and is to punish 
the crime of forging it. But the multiplied ramifications of 
crime require that the courts of the several States should have 
power to punish frauds in commerce and traffic, as well when 
coin is the instrument as in other cases. The machinery of 
State police and penal jurisprudence is better adapted and more 
effective. 


Mr. Justice DANIEL delivered the opinion of the court. 

This is a certificate of division of opinion from the Northern 
District of New York. 

The case is clearly and succinctly stated in the following ab- 
stract from the record : — 

“ At a Circuit Court of the United States, begun and held at 
Albany, for the Northern District of New York, in the Second 
Circuit, on the third Tuesday of October, in the year of our 
Lord 1848, and in the seventy-third year of American Indepen- 
dence. 

‘‘ Present, the Honorable Samuel Nelson and Alfred Conk- 
ling, Esquires. 


‘Tae Unirep States or America v. Perer Maricotp. 
* State of the Pleadings. 


“ This is an indictment against the defendant, charging him, 
under the twentieth section of the act of Congress entitled 
‘An act more effectually to provide for the punishment of cer- 
tain crimes against the United States, and for other purposes,’ 
approved March 3, 1825, — 

VOL. IX. 48 
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“ Ist. With having brought into the United States, from a 
foreign place, with intent to pass, utter, publish, and sell as 
true, certain false, forged, and counterfeit coins, made, forged, 
and counterfeited in the resemblance and similitude of certain 
gold and silver coins of the United States, coined at the mint, 
he knowing the same to be false, forged, and counterfeit, and 
intending thereby to defraud divers persons unknown. 

‘2d. With having uttered, published, and passed such coun- 
terfeit coins, with intent to defraud, &c. 

“To this indictment the defendant demurs, and George W. 
Clinton, attorney of the United States for the said district, who 
prosecutes in this behalf, joins in demurrer. 

“This cause coming on to be argued at this term, the fol- 
lowing questions occurred : — 

“First. Whether Congress, under and by the Constitution, 
had power and authority to enact so much of the said twentieth 
section of the said act as relates to bringing into the United 
States counterfeit coins. 

“Second. Whether Congress, under and by virtue of the 
Constitution, had power to enact so much of the said twentieth 
section as relates to uttering, publishing, passing, and selling 
of the counterfeit coins therein specified. 

“On which said several questions, the opinions of the judges 
were opposed. 

‘¢ Whereupon, on motion of the said attorney, prosecuting for 
the United States in this behalf, that the points on which the 
disagreement has happened may, during the term, be stated 
under the direction of the judges, and certified under the seal 
of the court to the Supreme Court, to be finally decided, — 
it is ordered, that the foregoing state of the pleadings, and 
statement of the points upon which the disagreement has hap- 
pened, which is made under the direction of the judges, be cer- 
tified, according to the request of the attorney, prosecuting as 
aforesaid, and the law in that case made and provided.” 

The inquiry first propounded upon this record points, obvi- 
ously, to the answer which concedes to Congress the power 
here drawn in question. Congress are, by the Constitution, 
vested with the power to regulate commerce with foreign na- 
tions ; and however, at periods of high excitement, an applica- 
tion of the terms “ to regulate commerce ” such as would em- 
brace absolute prohibition may have been questioned, yet, 
since the passage of the embargo and non-intercourse laws, and 
the repeated judicial sanctions those statutes have received, it 
can scarcely, at this day, be open to doubt, that every subject 
falling within the legitimate sphere of commercial regulation 
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may be partially or wholly excluded, when either measure 
shall be demanded by the safety or by the important interests 
of the entire nation. Such exclusion cannot be limited to par- 
ticular classes or descriptions of commercial subjects; it may 
embrace manufactures, bullion, coin, or any other thing. 
The power once conceded, it may operate on any and every 
subject of commerce to which the legislative discretion may 
apply it. 

But the twentieth section of the act of Congress of March 
3d, 1825, or rather those provisions of that section brought to 
the view of this court by the second question certified, are not 
properly referable to commercial regulations, merely as such ; 
nor to considerations of ordinary commercial advantage. They 
appertain rather to the execution of an important trust invested 
by the Constitution, and to the obligation to fulfil that trust on 
the part of the government, namely, the trust and the duty of 
creating and maintaining a uniform and pure metallic standard 
of value throughout the Union. The power of coining money 
and of regulating its value was delegated to Congress by the 
Constitution for the very purpose, as assigned by the fram- 
ers of that instrument, of creating and preserving the uniform- 
ity and purity of such a standard of value ; and on account of 
the impossibility which was foreseen of otherwise preventing 
the inequalities and the confusion necessarily incident to dif- 
ferent views of policy, which in different communities would 
be brought to bear on this subject. The power to coin money 
being thus given to Congress, founded on public necessity, it 
must carry with it the correlative power of protecting the crea- 
ture and object of that power. If cannot be imputed to wise 
and practical statesmen, nor is it consistent with common sense, 
that they should have vested this high and exclusive authority, 
and with a view to objects partaking of the magnitude of the 
authority itself, only to be rendered immediately vain and use- 
less} as must have been the case had the government been left 
disabled and impotent as to the only means of securing the ob- 
jects in contemplation. 

If the medium which the government was authorized to cre- 
ate and establish could immediately be expelled, and substituted 
by one it had neither created, estimated, nor authorized, — one 
possessing no intrinsic value, — then the power conferred by the 
Constitution would be useless, — wholly fruitless of every end it 
was designed to accomplish. Whatever functions Congress 
are, by the Constitution, authorized to perform, they are, when 
the public good requires it, bound‘to perform; and on this prin- 
ciple, having emitted a circulating medium, a standard of value 
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indispensable for the purposes of the community, and for the 
action of the government itself, they are accordingly authorized 
and bound in duty to prevent its debasement and expulsion, 
and the destruction of the general confidence and convenience, 
by the influx and substitution of a spurious coin in lieu of the 
constitutional currency. We admit that the clause of the Con- 
stitution authorizing Congress to provide for the punishment 
of counterfeiting the securities and current coin of the United 
States does not embrace within its language the offence of ut- 
tering or circulating spurious or counterfeited coin (the term 
counterfeit, both by its etymology and common intendment, sig- 
nifying the fabrication of a false image or representation); nor 
do we think it necessary or regular to seek the foundation of 
the offence of circulating spurious coin, or for the origin of the 
right to punish that offence, either in the section of the statute 
before quoted, or in this clause of the Constitution. We trace 
both the offence and the authority to punish it to the power 
given by the Constitution to coin money, and to the correspon- 
dent and necessary power and obligation to protect and to pre- 
serve in its purity this constitutional currency for the benefit 
of the nation. Whilst we hold it a sound maxim that no pow- 
ers should be conceded to the Federal government which can- 
not be regularly and legitimately found in the charter of its 
creation, we acknowledge equally the obligation to withhold 
from it no power or attribute which, by the same charter, has 
been declared‘ necessary to the execution of expressly granted 
powers, and to the fulfilment of clear and well-defined duties. 
It has been argued, that the doctrines ruled in the case of 
Fox v. The State of Ohio are in conflict with the positions just 
stated in the case before us. We can perceive no such conflict, 
and think that any supposition of the kind must flow from a 
misapprehension of one or of both of these cases. The case of 
Fox v. The State of Ohio, involved no question whatsoever as 
to the powers of the Federal government to coin money end 
regulate its value ; nor as to the power of that government to 
punish the offence of importing or circulating spurious coin ; 
nor as to its power to punish for counterfeiting the current coin 
of the United States. That case was simply a prosecution for 
a private cheat practised by one citizen of Ohio upon another, 
within the jurisdiction of the State, by means of a base coin in 
the similitude of a dollar, —an offence denounced by the law 
of Ohio as obnoxious to punishment by confinement in the 
State Penitentiary. And the question, and the only one, brought 
up for the examination of this court was, whether this private 
cheat could be punished by the State authorities, on account of 
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the immediate instrument of its perpetration having been a 
base coin, in the similitude of a dollar of the coinage of the 
United States. 

The stress of the argument of this court in that case was to 
show, that the right of the State to punish that cheat had not 
been taken from her by the express terms, nor by any neces- 
sary implication, of the Constitution. It claimed for the State 
neither the power to coin money nor to regulate the value of 
coin; but simply that of protecting her citizens against frauds 
committed upon them within her jurisdiction, and, indeed, as 
a means auxiliary thereto, of relying upon the true standard of 
the coin as established and regulated under the authority of 
Congress. In illustration of the existence of the right just 
mentioned in the State, and in order merely to show that it 
had not been taken from her, it was said that the punishment 
of such a cheat did not fall within the express language of those 
clauses of the Constitution which gave to Congress the right of 
coining money and of regulating its value, or of providing for 
the punishment of counterfeiting the current coin. It was also 
said by this court, that the fact of passing or putting off a base 
coin did not fall within the language of those clauses of the 
Constitution, for this fact fabricated, altered, or changed noth- 
ing, but left the coins, whether genuine or spurious, precisely 
as before. But this court have nowhere said, that an offence 
cannot be committed against the coin or currency of the United 
States, or against that constitutional power which is exclusively 
authorized for public uses to create that currency, and which 
for the same public uses and necessities is authorized and bound 
to preserve it; nor have they said, that the debasement of the 
coin would not be as effectually accomplished by introducing 
and throwing into circulation a currency which was spurious 
and simulated, as it would be by actually making counterfeits, 
— fabricating coin of inferior or base metal. On the contrary, 
we think that either of these proceedings would be equally in 
contravention of the right and of the obligation appertaining to 
the government to coin money, and to protect and preserve it 
at the regulated or standard rate of value. 

With the view of avoiding conflict between the State and 
Federal jurisdictions, this court in the case of Fox v. The 
State of Ohio have taken care to point out, that the same act 
might, as to its character and tendencies, and the consequences 
it involved, constitute an offence against both the State and 
Federal governments, and might draw to its commission the 
penalties denounced by either, as appropriate to its character in 
reference to each. We think this distinction sound, as we hold 
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to be the entire doctrines laid down in the case above men- 
tioned, and regard them as being in no wise in conflict with the 
conclusions adopted in the present case. 

We therefore order it to be certified to the Circuit Court of 
the United States for the Northern District of New York, in 
answer to the questions propounded by that court : — 

ist. That Congress had power and authority, under the Con- 
stitution, to enact so much of the twentieth section of the act 
of March 3, 1825, entitled “ An act more effectually to provide 
for the punishment of certain crimes against the United States, 
and for other purposes,” as relates to bringing into the United 
States counterfeit coins. 

2d. That Congress, undex and by virtue of the Constitution, 
had power to enact so much of the said twentieth section as 
relates to the uttering, publishing, passing, and selling of the 
counterfeit coin therein specified. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Northern 
District of New York, and on the points or questions on which 
the judges of the said Circuit Court were opposed in opinion, 
and which were certified to this court for its opinion, agreeably 
to the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, it is the opinion 
of this court, — 1st. That Congress had power and authority, 
under the Constitution, to enact so much of the twentieth sec- 
tion of the act of 3d March, 1825, entitled “ An act more 
effectually to provide for the punishment of certain crimes 
against the United States, and for other purposes,” as relates to 
bringing into the United States counterfeit coins; and 2d. 
That Congress, under and by virtue of the Constitution, had 
power to enact so much of the said twentieth section as relates 
to uttering, publishing, passing, and selling of the counterfeit 
coins therein specified. Whereupon, it is now here ordered and 
adjudged by this court, that it be so certified to the said Circuit 
Court. 
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JosepH Forsytu, PLAINTIFF IN ERROR, v. THE UNITED Srares. 


The Judiciary Act of 1789 made no provision for the revision, by this court, of 
judgments of the Circuit or District Courts in criminal cases; and the act of 1802 
(2 Stat. at Large, 156) only embraced cases in which the opinions of the judges 
were opposed in criminal cases. There is, therefore, no general law giving appel- 
late jurisdiction to this court in such cases. 

But the act of Congress passed on the 22d of February, 1847 (Sess. Laws, 1847, chap. 
17), providing that certain cases might be brought up from the Territorial courts 
of Florida to this court, included all cases, whether of civil or criminal jurisdiction. 

Under this act, this court can revise a judgment of the Superior Court of the Dis- 
trict of West Florida in a criminal case, which originated in October, 1845, and 
was transferred to the District Court of the United States for the Northern District 
of Florida. 

Proceeding, therefore, to revise the judgment, this court decides that the jurisdiction 
of the Territorial courts, of which the Superior Court was one, ceased on the erec- 
tion of the Territory into a State, on the 3d of March, 1845. The proceedings 
before the court in which the indictment was found were, consequently, coram non 
judice, and void. 


THis case was brought up, by a writ of error, from the Dis- 
trict Court of the United States for the Northern District of 
Florida. 

The facts in the case are sufficiently set forth in the opinion 
of the court. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a motion by the Attorney-General, on behalf of the 
United States, to dismiss the writ of error for want of jurisdic- 
tion, it having been taken out in a criminal case to bring upa 
judgment on an indictment for cutting timber upon government 
lands. 

The indictment was returned by the grand jury, at the Oc- 
tober term, 1845, of the Superior Court of the District of 
West Florida, in the late Territory of Florida, in the County of 
Escambia, and was founded upon the act of Congress passed 
March 2, 1831, entitled “ An act to provide for the punishment 
of offences committed in cutting, destroying, or removing live- 
oak and other timber or trees reserved for naval purposes.” 

The prisoner was arrested by a bench warrant issued upon 
the indictment on the 5th of November, 1845; but was taken 
out of the custody of the marshal by virtue of a writ of habeas 
corpus issued from the Circuit Court of the State of Florida, at 
the November term, 1845, of that court, and discharged from 
the arrest. 

He was afterwards arrested on an alias bench warrant, issued 
by the District Court of the United States for the Northern 
District of the State of Florida, on the 7th of February, 1848 ; 
and at the March term thereafter of the court was arraigned, 
and pleaded not guilty. 
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Previous to the trial, a motidn was made on behalf of the 
prisoner to quash the indictment, on the ground, — 

1. That it was found in the late Superior Court of the Dis- 
trict of West Florida by a grand jury impanelled at the October 
term, 1845, of said court, it being after the admission of the 
Territory of Florida into the Union as a State, and therefore 
that neither the court nor the grand jury thereof had jurisdic- 
tion over the offence, or authority to find the indictment. 

2. That the act of Congress of March 2, 1831, under which 
the indictment was found, prohibited the cutting of timber only 
on land reserved for the use of the navy of the United States, 
and on none other. 

This motion was denied, and the case ordered for trial. 

The jury found the prisoner guilty, and assessed the value 
of the timber cut by him at sixty-one dollars. And thereupon 
the court pronounced judgment, that he be imprisoned for one 
day, and pay a fine of two hundred and fifty dollars, and the 
costs of the prosecution, which were taxed at $ 299.27. 

The proceedings before us have been. brought up on a writ 
of error to this judgment ; and the question is, whether there is 
any act of Congress conferring authority upon this court to re- 
view them in this form, or in any other. 

The Judiciary Act of 1789 (1 Stat. at Large, 73) made no 
provision for the revision of judgments of the Circuit or District 
Courts in criminal cases; and as the cases in which the appel- 
late jurisdiction of this court can be exercised depend upon the 
regulation of Congress, it followed that no appeal or writ of 
error would lie. United States v. Moore, 3 Cranch, 159; 7 
Wheat. 38; Ex parte Kearney, 3 Peters, 201. 

The act of Congress passed 29th April, 1802 (2 Stat. at 
Large, 156), which provided for a certificate to this court of 
the point, in case of a division of opinion in the Circuit Court, 
embraced cases in which the opinions were opposed in criminal 
as well as in civil trials; and since that act, questions of law in 
criminal cases have occasionally been the subject of examina- 
tion here for the instruction of the courts below (Ibid., p. 159, 
§ 6). United States v. Tyler, 7 Cranch, 285; The Same v. 
Wiltberger, 5 Wheat. 76; The same v. Smith, Ibid. 153; The 
Same v. Holmes, Ibid. 412; The Same v. Marigold, ante, p. 
560. 

There is no general law, therefore, upon which a revision of 
the judgment in this case can be maintained; and the only 
question is, whether, in a peculiar class of cases, to which this 
belongs, a writ of error is specially provided for by the act of 
Congress passed February 22, 1847 (Sess. Laws, 1847, ch. 17). 
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It is insisted, on the part of the plaintiff in error, that the case 
is embraced in the eighth section of that act. 

It is an act entitled ‘“‘ An act to regulate the exercise of the ap- 
pellate jurisdiction of the Supreme Court in certain cases.” The 
previous sections of the act provide for the transfer of the rec- 
ords of the proceedings, including the judgments and decrees of 
all cases not appropriately belonging to State jurisdiction, pend- 
ing in the Superior Courts or Court of Appeals, in the Territory 
of Florida, on the 3d of March, 1845 (the date of her admission 
into the Union), into the District Court of the United States for 
the State of Florida; and also for the hearing and decision of 
all cases on writs of error and appeals that had before been 
brought into the Supreme Court of the United States under 
any existing law, and which were pending here at the period 
above mentioned ; and further, for the bringing of writs of error 
and appeals in all cases of judgments and decrees which were 
pending at the period aforesaid, and were by the act transferred 
to the District Court, in which writs of error or appeals had not, 
but might have been taken to this court if the Territory had 
not been admitted into the Union. 

The eighth section then provides, that in all cases pending 
in any of the Superior Courts of the Territory or Court of Ap- 
peals on the 3d of March, 1845, not legally transferred to the 
State courts, and which the said Territorial courts continued to 
take cognizance of, and proceeded to hear and determine after 
that day, and which were claimed as still pending therein as 
courts of the United States; and in all cases of a Federal char- 
acter and jurisdiction commenced in said Territorial courts after 
that day, and in which judgments and decrees were rendered 
therein, the records and proceedings thereof, and the judgments 
and decrees therein, are hereby transferred to the United States 
District Court for the State of Florida; and writs of error and 
appeals may be taken by either party to remove the judgments 
or decrees that have been or may be rendered in such cases 
into the Supreme Court of the United States, and such court 
may hear and determine such cases on such writ of error or 
appeal, and issue its mandate to such District Court, with a pro- 
viso that the writ of error or appeal shall be taken within one 
year from the passage of the act, or from the rendition of the 
judgment or decree, and with the further proviso, that nothing 
in the act shall be construed as affirming or disaffirming the ju- 
risdiction or authority of the Territorial judges to proceed in or 
to determine such cases after the 3d of March, 1845; but the 


same shall be referred to the Supreme Court for its decision in 
the matter. 
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We think it apparent, from this reference to the provisions of 
the act of 1847, that Congress, in respect to the peculiar class 
of cases particularly described in the eighth section, intended to 
give to either of the parties to the suit or proceedings the right 
to a revision by this court of the judgments or decrees rendered 
by the Territorial judges therein, without limitation as to the 
amount in controversy, or whether the case was of criminal or 
civil jurisdiction. 

The previous sections had provided for the transfer of the 
records, judgments, and decrees into the United States District 
Court that had been rendered in the Territorial courts before 
the Territory was admitted into the Union, and were pending 
in those courts at the time of the admission ; and in those cases 
the right of the party to bring up the judgments and decrees for 
revision on writs of error and appeals is specially restricted to 
those in which the right would have existed under the acts of 
Congress if the Territory had not been admitted into the Union, 
—§in other words, if the Territorial system of government had 
continued. Under that system, the right of review by this 
court was limited to civil cases, and to those only where the 
amount in controversy exceeded $ 1,000. 

But we find no such restriction in the eighth section of the 


_ act, which provides for the transfer of the records and proceed- 


ings in cases in which the judgments and decrees were ren- 
dered in these courts after the Territorial system had become 
superseded by the erection of the Territory into a State. That 
section declares, that in all cases pending in the Superior Courts 
and Court of Appeals on the 3d of March, 1845, and which said 
courts continued to take cognizance of, and proceeded to deter- 
mine after that day, and in all cases of Federal character and 
jurisdiction commenced in said courts after that day, and in 
which judgments or decrees were rendered, the records, &c., 
shall be transferred to the District Court; and writs of error or 
appeals may be taken by either party to remove the judgments 
or decrees, &c. 

There can be no doubt but that the phraseology embraces all 
civil cases of the class mentioned ; and we think it sufficiently 
comprehensive to include criminal cases also; and such was un- 
doubtedly the object of the provision. Every part of the sec- 
tion shows that the principal design of providing for a revision 
of these proceedings was to procure the judgment of this court 
upon the question of jurisdiction of the Territorial judges after 
the erection of the Territory into a State; it having been in- 
sisted by the parties against whom the proceedings were had, 
that their judicial functions ceased with the Territorial govern- 
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ment. And in this view, the reason for including the criminal 
cases in the remedial law, of which these courts also took cog- 
nizance, is quite as strong as that which led to the provisien in 
civil cases. 

The peculiar situation of all the cases, civil and criminal, of 
which cognizance was taken after the termination of the Terri- 
torial government, and previous to the establishment of the 
Federal courts, was supposed to make this special provision ex- 
pedient, in order that the question of jurisdiction might be 
settled speedily, and in a way most convenient for the parties 
and at the least expense. These considerations applied with 
peculiar force to the criminal cases in which convictions had 
taken place, as the prisoners were either undergoing the punish- 
ment of their offences, or were subject to its infliction. 

We are of opinion, therefore, that the court has jurisdiction 
of the case to revise the judgment of the court below on error, 
and that the motion to dismiss must be denied. 

It was agreed by the counsel, on the argument of the motion 
to dismiss, that, if we arrived at the conclusion that the court 
had jurisdiction, under the act of 1847, to revise the judgment 
of the court below on error, we should proceed to examine the 
case upon the merits, and make a final disposition of the 
same. 

We have, accordingly, looked into the record for this pur- 
pose, and find that the prisoner was indicted at the October 
term, 1845, of the Superior Court of the District of West 
Florida, in the late Territory of Florida. The session began on 
the 3d day of October, at which time a grand jury were drawn 
and impanelled and sworn; and that on the 3d day of Novem- 
ber following, during the same term, they came into court and 
presented the indictment in question against the prisoner, 
which was then and there received and filed in the court. 

The indictment contained two counts, charging, substantial- 
ly, the same offence, namely, the cutting of timber trees then 
and there standing and being on the government lands, the said 
lands being other than those lands which, before that time, had 
been reserved or purchased, in pursuance of law, for the use of 
the United States for supplying and furnishing therefrom tim- 
ber for the navy, with intent to dispose of the same, &c. 

The indictment was afterwards transferred from the Superior 
Court, in which it was found, together with other papers in the 
cause, in pursuance of the act of Congress of 1847, to the Dis- 
trict Court of the United States for the Northern District of 
Florida, and filed therein; and at the January term, 1848, of 
that court, held at Tallahassee, the cause was docketed in said 
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court, and ordered for trial at the next term thereof, to be held 
at Pensacola on the first Monday of March next, notice of 
which order was given to the prisoner. At this term, as we 
have already stated, in disposing of the motion to dismiss, the 
prisoner was arraigned, tried, and convicted, after a motion had 
been made, and denied, to quash the indictment, on the ground 
that the court had no jurisdiction. 

It will be perceived, that the: proceedings were instituted in 
the Superior Court, in October, 1845, after the Territory of 
Florida was erected into a State, and the Territorial govern- 
ment had ceased; and that, pending the indictment in that 
court, and before the trial, the cause was transferred to the Dis- 
trict Court, in pursuance of the act of 1847, and there tried, and 
the prisoner convicted. 

We have already held at this term, in the case of Hiram 
Benner and others v. Joseph Y. Porter (ante, p. 235), that 
the jurisdiction of these Territorial courts ceased on the erec- 
tion of the Territory into a State, on the 3d of March, 1845; 
and, consequently, the proceedings before the court in which 
the indictment was found were coram non judice, and void. 

Whether Congress possessed the power to confer afterwards 
upon the United States District Court jurisdiction to arraign 
and try the prisoner on this indictment, thus giving effect to it 
ex post facto, we need not stop to inquire, as the act of 1847 
does not profess to confer any such authority. We have no 
doubt they possess no such power. An indictment upon which 
a prisoner can be held to ansWer must be found by a grand 
jury impanelled and sworn in pursuance of law, and before a 
court of competent jurisdiction. 

The act of 1847 provided simply for the transfer of those 
cases pending in the Superior Courts, and which those courts 
claimed to exercise jurisdiction over after the Territorial gov- 
ernment had ceased, to the Federal District Court of the State ; 
and for writs of error or appeals to remove the judgments or 
decrees therein to this court for review, taking care, at the 
same time, to guard against any construction that might be 
given to the act tending to affirm the jurisdiction, but referring 
the question to this court to be determined. 

Nor is there any provision in the eighth section conferring 
any ‘special authority upon the District Court, in respect to 
criminal cases pending in the Superior Courts, the records and 
proceedings of which were directed to be transferred, to take 
up those that remained unfinished, and to proceed therein to 
trial and judgment. We refer to those criminal cases of which 
the Superior Courts took cognizance after the Territorial gov- 
ernment ceased, and with it the jurisdiction of these courts. 























JANUARY TERM, 1850. 577 





Forsyth v. The United States. 





We do not doubt but that it was competent for Congress to 
have provided for the transfer of pending criminal cases, as well 
as civil, at the termination of the Territorial government, to the 
Federal courts, with authority to proceed therein to a final 
disposition, the same as if the cases had originated in those 
courts. A provision of this kind is not only fit and proper, but 
one that should always be made in respect to all the pending 
business remaining in the courts at the change of government. 

But the case here is different. The section relates to cases 
pending in the courts that had taken cognizance of them, and 
proceeded therein, after it is alleged their jurisdiction had 
ceased. And hence we find no provision for taking up the un- 
finished cases after the transfer, and proceeding in the same to 
a final disposition. 

We are satisfied, therefore, that the District Court had no 
jurisdiction to arraign and try the prisoner on the indictment 
previously found in the Superior Court of the late Territory of 
Florida, or to pronounce judgment thereon, and that the judg- 
ment accordingly should be reversed, and the proceeding remit- 
ted to the court below, with directions to quash the indictment 
and discharge the prisoner from his recognizance, or imprison- 
ment, as the case may be. 

The act of Congress passed March 2, 1831 (4 Stat. at Large, 
A472), upon which the indictment in this case is founded, has 
been before us at this term for consideration, in the case of the 
United States v. Briggs, and in which we have held that an in- 
dictment in all respects corresponding with the present one was 
well warranted by the provisions of that act. It makes the 
cutting of trees or timber standing on any lands belonging to 
the government, by any person, whether such lands be or be 
not reserved or purchased, in pursuance of law, for the use of 
the navy, with the intent to convert the same to his own use, 
a criminal offence, punishable by fine and imprisonment. 

There is no distinction made between the acts of trespass in 
cutting the timber on lands reserved and not reserved for the 
use of the navy. Each is made a misdemeanour, and subjected 
to the same penalty. There is no ambiguity in the act in this 
respect, or room for a different interpretation. Had the ques- 
tion in this case turned upon the merits, we should not have 
entertained a doubt upon it, or have considered it open after 
the decision in the case already referred to. 

The act of 1817 (3 Stat. at Large, 347) was nearly as com- 
prehensive as the one in question. The only difference is, that 
there the offence of cutting on lands belonging to the govern- 
ment other than those reserved for the use of the navy was 
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limited to the cutting of live-bak or red-cedar timber ; here it 
is enlarged to the cutting of live-oak or red-cedar trees “ or 
other timber,” thereby removing the restriction in the act of 
1817. In other respects, the two acts are substantially the 
same. 


Order. 


This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
Northern District of Florida, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said District Court in this 
cause be, and the same is hereby, reversed and annulled, for 
the want of jurisdiction in that court, and that this cause be, 
and the same is hereby, remanded to the said District Court, 
with directions to quash the indictment and discharge the pris- 
oner. 





EzexiEL Simpson, PLAINTIFF IN ERROR, v. THE UnitTep States. 


In error to the District Court of the United States for the 
Northern District of Florida. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error, under the eighth section of the act of 
Congress passed February 22, 1847, to bring up the judgment 
of the United States District Court for the Northern District of 
Florida for review. 

The indictment upon which the prisoner was convicted was 
founded upon the act of Congress passed March 2, 1831, and 
the case, as appears from the record, agrees in all respects with 
the case of Forsyth v. The United States, just decided, and to 
the opinion in which we refer for our judgment in this case. 

The motion on behalf of the Attorney-General to dismiss the 
writ of error for want of jurisdiction is denied, and the judg- 
ment of the court below reversed, and the proceedings remitted 
to the court, with direction to quash the indictment and dis- 
charge the prisoner from his recognizance, or imprisonment, as 
the case may be. 


Order. 
This cause came on to be heard on the transcript of the rec- 
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ord from the District Court of the United States for the North- 
ern District of Florida, and was argued by counsel. On con- 
sideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said District Court in this 
cause be, and the same is hereby, reversed and annulled, for 
the want of jurisdiction in that court, and that this cause be, 
and the same is hereby, remanded to the said District Court, 
with directions to quash the indictment and discharge the 
prisoner. 





Lortin Cotton, PLAINTIFF IN ERROR, v. THE UNITED StaTEs. 


In the preceding case of Forsyth v. The United States, this court decided that the 
act of Congress passed on the 22d of February, 1847 (Sess. Laws, 1847, chap. 17), 
gave jurisdiction to this court to review certain classes of cases brought up from 
the Territorial courts of Florida. 

A motion to dismiss one of these cases, for want of jurisdiction, must be denied. 


In error to the District Court of the United States for the 
Northern District of Florida. 


Mr. Justice NELSON delivered the opinion of the court. 

This is a motion on the part of the Attorney-General, to dis- 
miss the writ of error for the want of jurisdiction. 

The suit was brought by the United States against the de- 
fendant in the Superior Court of the District of West Florida, 
in the late Territory of Florida, for a trespass on government 
lands. 

The declaration was filed in December term, 1844; and the 
plea of not guilty, in the vacation thereafter, on the 26th of 
March, 1845. 

The cause remained pending in said court, or without any 
further proceedings therein, until the 15th of January, 1848, 
when the records and papers in the same were transferred to, 
and filed in, the United States District Court for the Northern 
District of Florida, in pursuance of the act of the 22d of Feb- 
ruary, 1847 (Sess. Laws, ch. 17, $ 8), and at the January term 
of the court, 1848, held at Tallahassee, it was ordered that the 
cause be docketed and stand for trial at the next March term 
of the said court, to be holden at Pensacola, notice of which 
order was given to the defendant. At the March term, the de- 
fendant appeared, and on leave filed a demurrer to the declara- 
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tion, which, after argument, was overruled, and the cause set 
down for trial on the plea of not guilty. 

The jury found a verdict for the plaintiffs, and assessed the 
damages at $362.50, for which sum judgment was rendered, 
besides costs. 

Several exceptions were taken by the counsel for the defend- 
ant to the ruling of the court at the trial, which are found in 
the record, and on which he relies for a reversal of the judg- 
ment on this writ of error. 

We have already held, in the case of Forsyth v. The United 
States, just decided, that a writ of error lies to the judgments 
in the peculiar class of cases described and provided for in the 
eighth section of the act of Congress passed 22d February, 
1847, already referred to, without reference to the amount in 
controversy, and, as this case falls within that class, it follows 
that the court has jurisdiction to revise the judgment, and that 
the motion to dismiss must be denied. 

The case not having been submitted by the counsel for a 
decision on the merits, as in the criminal cases just disposed of, 
it will remain on the docket for a hearing in its order. 





JonHn Batpwin, APPELLANT, v. Cuartes E ty. 


Certificates were issued by the Treasury Department, under a treaty with Mexico, 
which were payable to a claimant or his assigns upon presentation at the Depart- 
ment. 

These certificates being legally assignable under an act of Congress, an indorsement 
in blank by the original payee was always considered sufficient evidence of title 
in the holder to enable him to receive the amount of the certificate when presented 
to the Treasury Department for payment. 

The possession of them with a blank indorsement is primd facie evidence of owner- 
ship. 

Where a complainant in chancery alleged that they had been purloined from him, 
and the defendant alleged that he had received them from a third person in the 
regular course of business, the claim of the complainant, who furnished no proof 
that they had been purloined, to have them restored to him unconditionally, could 
not be maintained. 

The bill was one of discovery, and the defendant, in his answer, alleged that he had 
received them from the third person as security for money loaned. 

The complainant was entitled to have them restored to him upon his refunding to 
the holder the amount of the loan for which they had been deposited as security. 
It was error, therefore, in the court below to dismiss his bill. 

But as the complainant did not offer to redeem the certificates, but insisted upon 
their unconditional restoration, the defendant below is entitled to costs in the Cir- 
cuit Court. But the plaintiff below, who was the appellant here, is entitled to his 
costs in this court. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Columbia, in and for the County of 
Washington, sitting as a court of equity. 
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The facts were these. 

The matters in controversy arose out of three certificates, 
No. 989, No. 990, No. 991, for $1,000 each, bearing interest 
at the rate of eight per cent. per year, issued from the Depart- 
ment of the Treasury of the United States to the appellant, in 
pursuance of the convention of 11th April, 1839, between the 
United States and the Mexican republic, and two acts of the 
Congress of the United States to carry into effect that conven- 
tion, passed June 12, 1840, and September 1, 1841. 

Articles 1, 2, 3, 4, and 5 of that convention (8 Stat. at 
Large, pp. 526 to 533) provided for a commission to hear and 
determine the claims of the citizens of the United States upon 
the Mexican government. 

By article sixth it was agreed that, if it should not be con- 
venient for the Mexican government to pay at once in money 
the amount found due by the board of commissioners, it should 
be at liberty to pay in treasury notes, to bear interest at the 
rate of eight per cent. per annum from the date of the award, 
receivable at the maritime custom-houses of the republic. 

By the seventh section of the act of June 12, 1840 (5 Stat. 
at Large, p. 383), the Secretary of the Treasury was required to 
issue certificates ‘‘ showing the amount or proportion of com- 
pensation to which each person, in whose favor award shall 
have been made by said commissioners or umpire, may be en- 
titled as against the Mexican government, on account of the 
claims provided for by said convention.” 

By sections eighth, ninth, and tenth, the Secretary of the 
Treasury was required, if the Mexican government should pay 
any moneys towards satisfying the said awards, to distribute 
the same ratably among the claimants; or, if the Mexican gov- 
ernment should see fit to issue treasury notes, then to cause the 
same to be delivered ‘to the persons who shall be respectively 
entitled thereto in virtue of the awards, and the certificates is- 
sued, first deducting such sums of money, if any, as may be 
due the United States from persons in whose favor awards shall 
have been made under said convention.” 

By the act of Ist September, 1841 (5 Stat. at Large, p. 
452), the Secretary of the Treasury was required to issue cer- 
tificates to the persons authorized to receive the sums awarded, 
‘their legal representatives and assigns,” in the manner direct- 
ed by the seventh section of the act of Congress of June 12, 
1840, for such portions of the sums awarded as may be con- 
venient for the claimants, and to be subject to the deductions 
provided for by the tenth section of said act; “ provided, that 
nothing in this act shall be construed to give any rights to the 
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claimants that are not conferred by said convention, and the 
act of June 12, 1840; and that the substance of this proviso be 
inserted in the certificates that may be issued.” 

The appellant, John Baldwin, obtained two awards from said 
commission for large sums of money, the one award bearing 
date 18th December, 1841, the other, 25th February, 1842 ; 
and therefor obtained various certificates from the 'T'reas- 
ury Department for $ 1,000 each, bearing interest at the rate 
of eight per cent. per year from the respective dates of said 
awards, whereof the aforesaid certificates, No. 989, No. 990, 
and No. 991, are parts and parcels. 

Subsequent to the date of these certificates, another conven- 
tion was signed at the city of Mexico, on the 30th of January, 
1843, and finally ratified on the 29th of March, and promul- 
gated on the 30th of March, 1843 (8 Stat. at Large, p. 578), 
by which it was agreed, that the Mexican government should 
pay, on the 30th of April, 1843, all the interest which should 
be then due on the awards in favor of claimants ; and that the 
principal, and the interest thereof accruing thereon, should be 
paid “in five years, in equal instalments every three months,” 
the said term of five years to commence on the 30th of April, 
1843 ; the payments to be made in the city of Mexico, in gold 
or silver, to such person as the United States should authorize 
to receive them. 

Such were the effects, conditions, and obligations arising 
against the United States out of the afore-mentioned certifi- 
cates. 

In March, 1844, the appellant exhibited his bill in equity 
against the appellee, stating in substance, that, being the lawful 
proprietor of said three certificates, No. 989, No. 990, and No. 
991, to him issued in pursuance of the awards in his favor, he 
wrote his name on the back thereof, “ without any words of 
transfer or assignment, and still continued to hold the same as 
the lawful owner thereof; and that, while the same were thus 
held by him, the said three certificates, No. 989, No. 990, and 
No. 991, each for the sum of $1,000, were either casually lost 
by him, or, as he verily believes, clandestinely stolen from his 
rightful possession.” 

That upon the discovery of said abduction, the complainant 
immediately gave notice to the Treasury Department, by letter 
of 12th February, 1843, with a request that payment of those 
certificates might be stopped. 

That the complainant was unable to find where those certif- 
icates were, until, by letter of the 29th of January, 1844, from 
the Secretary of the Treasury, he was notified they were held 
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and claimed by the defendant, and had been presented at the 
Treasury Department in the defendant’s name. He sought a 
discovery of Ely’s right to them, and prayed that Ely should 
be required to prove how the said certificates were procured 
from the complainant, and for what consideration, and when 
and where; that he be decreed to deliver up the same, and to 
desist from all demand of payment on account of the same, or 
to assign or transfer them to any other person or party ; for an 
injunction to restrain him for demanding payment of them until 
the further order of the court, and for such other and further 
relief in the premises as might be agreeable to equity and good 
conscience. 

The injunction was granted. Ely answered. He admits 
that the said certificates were issued and made payable to com- 
plainant or his assigns, and were his sole and exclusive proper- 
ty. He states, that in the month of April, 1842, one Perry G. 
Gardiner, of the city of New York, applied to him for a loan 
of money, and offered as security three certificates of the Mexi- 
can indemnity, similar to those referred to in the bill, issued to 
complainant, and indorsed by him; but he does not recollect 
the numbers ; and upon these certificates he advanced to Gardi- 
ner at different times various sums of money, to the 8th of 
August, 1842, amounting to $1,220, Gardiner promising to 
place further securities in his hand. On the 13th of August, 
1842, Gardiner brought to him three other certificates for 
$1,000 each, payable to Baldwin, and indorsed by him, the 
numbers of which he does not recollect, to be held as security 
for the sums already advanced, and such new loans as he might 
thereafter make. And he did afterwards, to the 16th of Decem- 
ber, 1842, lend him other sums amounting to $857, making in 
the whole $2,077. That as to the first three certificates, they 
were, as he believes, the property of Gardiner ; and as to the 
last, Gardiner, at the time of the deposit, informed him he had 
full control and right to sell, pledge, or hypothecate them ; and 
he did verily believe that Gardiner was the true bond fide owner 
thereof, by regular assignment from Baldwin, and he took the 
same as he had taken the three previously given him, without 
any knowledge or suspicion of any fact or circumstance that 
could affect or invalidate the title of Gardiner to them. He 
further states on information and belief that Baldwin did in fact 
indorse the said three last-mentioned certificates in the presence 
of Gardiner, and hand them to Gardiner, with the express pur- 
pose and design that Gardiner should go into the market and 
negotiate the same, and apply the proceeds to his own use, in 
payment of moneys due and payable by Baldwin to him; and 
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he charges the fact to be, that Baldwin indorsed them with the 
express design and intention of passing, by such indorsement, a 
perfect title to Gardiner, or to any person to whom Gardiner 
might transfer them, and thus he gave this defendant the legal 
right to write over Baldwin’s indorsement any words of assign- 
ment necessary to give him a perfect title to them ; that some 
time in the month of December, 1842, Gardiner represented to 
him that the certificates had greatly increased in value, and 
that three of them would be sufficient security for him, and re- 
quested him to give up three of the six. He did so, without 
observing how they were numbered; and, some time after, 
Gardiner again applied to him to exchange the three certificates 
which he had so given up to him for the other three, and he, 
knowing no difference therein, received them back, and these 
three last are now in his possession, and are numbered 989, 990, 
991. He denies all fraud, and claims them as his own. 

To this answer the plaintiff filed a general replication. 

A commission was issued to take testimony, and under it the 
evidence of James Bolton and George W. Riggs was taken for 
the complainant, and that of Perry G. Gardiner for the de- 
fendant. 

The depositions of Bolton and Riggs need not be further 
mentioned, as they related chiefly to the exchange of certifi- 
cates. 

Gardiner states that Baldwin had passed to him in payment 
of a debt several certificates similar to these, three of which he 
had hypothecated with the defendant, for a loan of money made 
by defendant to him. And in August, 1842, Baldwin gave him 
the three certificates mentioned in the bill for the express pur- 
pose of raising money, or by hypothecation to pay him (Gardi- 
ner) for services rendered by him to Baldwin; that Baldwin 
took them out of his portfolio and indorsed them in his pres- 
ence, and delivered them to him, and told him to get the money 
as soon as possible ; that he took them directly to Mr. Ely, got 
some money on them, and he agreed to advance further sums, 
which he afterwards did advance ; that he told Mr. Baldwin 
he had raised the money on these certificates. He states fur- 
ther, that in the month of December, 1842, he obtained from 
Mr. Ely the first three certificates, leaving the three mentioned 
in the bill in the hands of Mr. Ely, and sold them to Perkins 
Nicholls, a broker, and afterwards, 14th June, 1843, got them 
from E. Riggs, to whom Nicholls had sold them, and returned 
them to Ely. That Baldwin had advertised these three certifi- 
cates as having been stolen from him, and witness called on 
him and asked him the meaning of it. He said it was to 
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frighten Mr. Sayre and Mr. Allen, who held the five other 
certificates mentioned in the advertisement ; that he would, as 
soon as he could raise the money, pay off Ely’s advances, and 
take up the three certificates in controversy. Ely never has 
been paid. 

The cause was set for hearing by consent on the bill, answer, 
exhibits, depositions, and general replication, and on the 25th 
of May, 1846, the Circuit Court passed the following decree : — 

‘“‘'This cause coming on to be heard on the bill, answer, and 
exhibits filed therein, and the complainant, by his counsel, ob- 
jecting to the admissibility of the evidence of Perry G. Gardiner, 
whose deposition was taken in the said cause ; and this court 
having heard the argument of counsel, and considered the said 
cause, the said objection to the admissibility of the said evi- 
dence is hereby overruled; and it is, this 25th day of May, 
1846, ordered, adjudged, and decreed by the court, that the 
said bill be, and the same is hereby, dismissed, and that the 
complainant do pay to the said defendant his costs herein, to 
be taxed by the clerk of this court.” 

From this decree the complainant appealed to this court. 


It was argued by Mr. Bibb, for the appellant, and Mr. Brad- 
ley, for the appellee. 


Mr. Bibb examined the case under two points of view. 

ist. If Gardiner’s testimony should be admitted. 

2d. If it were excluded. (The argument under the first 
head is omitted. ) 

2. The deposition of Perry G. Gardiner must be considered 
by this court as suppressed for interest and incompetency, upon 
the exception taken to it in the Circuit Court. 

The case of the defendant, divested of the deposition of the 
interested witness (Gardiner), is bald; his defence is without 
proof, and he stands before the court in no better condition 
than as a finder of these lost or purloined certificates. 

The bill alleges the awards of the board of commissioners in 
favor of the appellant, the issuing of these certificates to him 
in pursuance of the awards and the acts of Congress, and his 
possession thereof as of his own property. The answer admits 
those matters of the bill, but sets up matters by way of avoid- 
ance, to which the plaintiff put in the general replication. It 
behooved the defendant to make out by proof whatever was in- 
sisted on by way of avoidance. (Bull. N. P. 237.) 

This is according to the established course in chancery. If 
the answer of a defendant, as to matter alleged by way of 
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avoidance, and after a general ‘replication, were to be taken as 
true without proof, then a suit in equity would be but little 
better than a mockery. Any hardened defendant, if not re- 
quired to prove what he alleged in avoidance, could swear him- 
self clear. 

The appellee has no assignment to himself ; he does not pre- 
tend to any thing more than that Perry G. Gardiner deposited 
the certificates as collateral security for money lent. Take away 
the deposition of the interested witness, Gardiner, and every 
matter set up by the defendant’s answer in avoidance of the 
plaintiff’s title to the certificates, issued to him, apparent on 
their face, and confessed by the answer, rests wholly in the al- 
legation of the answer, without proof. The defendant is with- 
out proof that he lent Gardiner any sum, even a cent, upon 
these certificates. The defendant is without proof that he gave 
value for them, or how he came by them. 

It appears from the depositions of Mr. Bolton and Mr. Riggs, 
that the possession of these certificates, now relied on by the 
defendant, must have been acquired on or after the 21st of June, 
1843, after they were advertised by the appellant as having 
been lost or purloined, and after notice thereof had been given 
in the Department of the Treasury of the United States. 

The defendant, in his answer, avers and charges, upon infor- 
mation which he believes to be true, “ that the said complain- 
ant did in fact indorse the said three last-mentioned certifi- 
cates,” (meaning those which he says Gardiner delivered to 
the defendant on the 13th of August, 1842,) “in the presence 
of the said Gardiner, and hand the same to the said Gardiner 
for the express purpose and design that the said Gardiner should 
go into the market and negotiate the same, and apply the pro- 
ceeds to the use of himself, the said Gardiner, in payment of 
moneys due and payable from said Baldwin to said Gardiner.” 

This matter, so alleged in avoidance, is totally without any 
color of proof, save in the deposition of the interested, discred- 
ited, incompetent witness, Gardiner himself. 

The defendant further says, that he “ is informed, believes, 
and expressly charges the fact to be, that the said Baldwin did 
indorse said certificates with the express design and intention 
of passing, by such indorsement, a perfect title to said certifi- 
cate to the said Gardiner, and to any other person to whom the 
said Gardiner might afterwards transfer them.” This allega- 
tion, like the former, is totally destitute of proof, without the 
deposition of this same interested, incompetent witness, Gardi- 
ner, who is swearing to saddle upon the appellant’s property 
the debt of the witness to the appellee for money borrowed, 
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and of which witness says, “I have never paid Mr. Ely any 
of the advances made by him on these certificates, and I am 
still indebted to him for them.” Suppressing the deposition of 
this interested witness, as this court must do upon the excep- 
tion taken to it in the court below, there is no delivery to 
Gardiner proved; no bargain, no contract, no consideration, 
between the appellant, Baldwin, and the witness, Gardiner. 
The complainant has never assigned them, never received any 
consideration for them, but charges (upon his oath to his bill 
of injunction) that these certificates, Nos. 989, 990, and 991, 
‘“‘ were either lost by him, or, as he verily believes, stolen from 
his possession.” The defendant alleges that the plaintiff de- 
livered them to Gardiner, “in payment of moneys due from 
the said Baldwin to the said Gardiner.” ‘Take away the depo- 
sition of this interested, incompetent witness, Gardiner, and 
this allegation of the defendant is without proof, either of the 
delivery or of the consideration alleged. 

The defendant “insists that said indorsement was intended 
to give, and does in law give, the right to this defendant, as 
the holder thereof, to write over the name so indorsed any 
words of assignment necessary or convenient to convey a per- 
fect title to himself, and thus carry out the original design of 
said Baldwin in making such indorsements.” 

In this the defendant has pleaded and averred, first, an in- 
tention and design of the primitive owner of these certificates 
to transfer his property in them, which is a fact to be proved ; 
secondly, that the original owner has signified his intention and 
design to transfer his right of property in a manner sufficient in 
law to effect a transfer. 

In discoursing of these matters, to arrive at truth, the surest 
method is by proceeding from that which is exclusive and neg- 
ative to that which is inclusive and affirmative. These certifi- 
cates are not bills of exchange, nor any species of negotiable 
paper, ruled by the law merchant. They have none of those 
peculiar privileges allowed to paper negotiable, according to the 
law merchant, in order to give full effect to their utility as a 
medium of trade and commerce. These certificates have no 
resemblance to bills of exchange, or promissory notes made as- 
signable by the statute of Anne “in like manner as bills of 
exchange.’ These certificates were payable out of a particular 
fund, to be furnished by the republic of Mexico to the United 
States from time to time; and, when so furnished, to be dis- 
tributed among various claimants, pro rata, and subject to the 
condition expressed in the tenth section of the act of Congress 
of June 12, 1841. They were not assignable by the common 
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law. They cannot be transferred so as to vest an absolute 
property in the holder, exempted from all question of a consid- 
eration given for the transfer, like unto the privilege allowed to 
bills of exchange, of presumption of a sufficient consideration 
for the transfer when held by a third person, —a privilege al- 
lowed to such papers only as are governed by the law mer- 
chant, in order to strengthen and facilitate that commercial in- 
tercourse which is carried on through the medium of paper 
securities, properly denominated mercantile paper, negotiable 
according to the law merchant; or to such papers as by statute 
have been assimilated to bills of exchange in their assignable 
qualities. 

The act of Congress of September 1, 1841, made in addition 
to that of 12th June, 1840, authorized the Secretary of the 
Treasury ‘to issue certificates to the persons authorized to 
receive the sums so awarded, their legal representatives and 
assigns,” in the manner directed by the seventh section of 
the act of 12th June, 1840; that is, to the assignees of the 
awards, subject, however, to the conditions and reservations 
mentioned in both of those statutes. But neither of these stat- 
utes made the certificates themselves, when issued, assignable, 
much less assignable in like manner as bills of exchange. On 
the contrary, the tenth section of the act of 12th June, 1840, 
and the proviso of the act of lst September, 1841, repel the 
idea that Congress intended to convert these certificates into 
a circulating medium, with assignable qualities, like unto bills 
of exchange. 

They are therefore certificates, under the seal of the govern- 
ment, payable out of the particular fund when provided by the 
Mexican government, subject to conditions and reservations, 
having no peculiar privileges in the hands of an assignee be- 
yond bonds at common law, payable to the obligee, his heirs, 
executors, administrators, and assigns, which are not made as- 
signable by statute, but, like all bonds and other choses in ac- 
tion, are assignable in equity. 

In the case of Williamson v. Thomson, &c., 16 Ves. 443, 
it appears that David Thompson obtained from the East India 
Company, at their treasury in Bengal, certificates of deposit to 
entitle him to receive the money from the treasury of the com- 
pany in England. These certificates were indorsed by said 
David, and remitted, with other funds, to his brother, George 
Thompson, with instructions to effect insurance on account of 
David on the property he had taken on board the ship Earl of 
Dartmouth, on his homeward voyage to England. Before the 
receipt of the letters in England said George became a bank- 
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rupt. The ship Earl of Dartmouth was lost ; David escaped, 
but died on board another ship, having previously published his 
will, appointing his brothers, George and William Thompson, 
executors, who obtained probate. The assignees of the bank- 
rupt, George, got possession at the India house of all the letters 
addressed to said George Thompson, effected insurances, &c., 
and having obtained from the executor, George, his indorse- 
ment of the East India Company certificates, received the 
money, claiming it as of the effects of the bankrupt, George 
Thompson. Lord Chancellor Eldon determined that the prop- 
erty of the said David Thompson did not pass at law by his 
indorsement of the India certificates ; and the said George hav- 
ing become a bankrupt, and the assignees having possessed 
themselves of all the papers, and there being no evidence of 
any specific appropriation by said David of these certificates, 
they did not pass in law or equity by the indorsement, but 
remained of the property and estate of the said David Thomp- 
son. 

The decision in the case of Glyn v. Baker, 13 East, 509, 
was, that an India bond was not assignable. This was before 
the statute of 51 George IIL, ch. 64, which makes them as- 
signable, and enables the assignee to sue in his own name. 
“A bare indorsement of a name transfers no property, and 
therefore, where the plaintiff produced the note with his own 
name indorsed, Lee, Chief Justice, suffered him to strike it 
out.” Bull. N. P. 275. 

The case of Irvine v. Lowry, 14 Peters, 298, 299, arose upon 
a note payable to Guy C. Irvine in bank notes, and indorsed 
with the name of Guy C. Irvine in blank. 

This court decided that the paper was not negotiable, either by 
the usage and custom of merchants, the statute of Anne, or the 
kindred act of Pennsylvania. “It is not negotiable by indorse- 
ment, and not being under seal, it is not assignable by the act 
of Assembly on that subject relating to bonds. The bank, 
therefore, cannot sue in their name in virtue of the indorsement 
of Irvine in blank; nor could they sue if it was specially in- 
dorsed to them, because the legal right of action would still re- 
main in Irvine, though the equitable right in the thing promised 
may have passed to the bank.” 

This decision is clear and conclusive to show that the mere 
indorsement of the name of Baldwin upon these certificates did 
not divest Baldwin of his legal right; and if any person other 
than Baldwin claims a right or interest in these certificates, it 
can only be an equitable right, growing out of a contract for a 
transfer founded upon valuable consideration paid to Baldwin 
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for his property therein, sufficient to raise a trust and use in 
equity in favor of such assignee. 

That the assignee of a paper not negotiable according to the 
law merchant, nor made by statute negotiable in like manner 
as bills of exchange, cannot claim the privileges, remedies, and 
protection accorded to indorsees by the law merchant, but takes 
such paper at his peril, subject to all equities and infirmities of 
title, will appear by these decisions in the courts of law and 
equity. Wheeler v. Hughes, 1 Dallas, 27, 28; McCullogh v. 
Houston, 1 Dall. 443, 444; Drake v. Johnson, Hardin, 223 ; 
Mandeville v. Riddle, 1 Cranch, 298 ; Jenny v. Herle, 1 Strange, 
591; Banbury v. Lissett, 2 Strange, 1212; Peters v. Soame and 
Greene, 2 Vern. 428; Coles v. Jones and another, 2 Vern. 
692; ‘Turton v. Benson and others, 2 Vern. 765. The cases of 
Williamson v. Thomson, 16 Ves. 443, decided by Lord Eldon, 
of Theed v. Lovel, Bull. N. P. 275, by Chief Justice Lee, and 
of Irvine v. Lowry, 14 Peters, 298, 299, by the Supreme Court 
of the United States, are insurmountable authorities establish- 
ing the principle “that the bare indorsement of a name trans- 
fers no property”; that the mere indorsement of John Bald- 
win’s name in blank on these certificates did not divest him of 
his property in them, and transfer his right to another person. 

An assignment of these certificates could be effected only by 
a contract, by an agreement to which John Baldwin was a par- 
ty assenting, — by an agreement between him and another per- 
son or other persons, by which they formed an engagement 
between them, the owner, John Baldwin, assenting, upon 
valuable or good consideration to transfer his property in these 
certificates, and the other party assenting to accept the transfer 
and pay the consideration. An assignment so made would have 
been binding in equity ; but a court of equity does not sanction 
a nudum pactum any more than a court of law. 

The indorsement of his name upon these certificates issued 
to John Baldwin did not include a lawful right, a legal au- 
thority, to any finder or purloiner to write over that name what- 
soever he pleased, and to transfer the property of John Baldwin 
thereby. An authority to transfer can be derived only from the 
assent of John Baldwin, signified lawfully and in some better 
manner than the simple production of his name indorsed in 
blank, without proof of any thing or circumstance, other than 
his name. 

Men write their names upon blank leaves in their books to 
identify their rights of property in those books. As there are 
different men having the same names, —as, for example, several 
men named John Rogers, or John Scott, or John Smith, or 
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John Anderson, or John Baldwin, —the name of the original 
proprietor, written by his own hand, may be of use in questions 
of property and identity of the owners between persons of the 
same name, or their representatives, because men are distin- 
guished by their handwriting as well as by their faces; for it 
is very seldom that the shape of their letters agrees any more 
than the shape of their bodies. But it would be absurd to say, 
that a person who obtained possession, by finding or by pur- 
loining, of a book with the name of the owner written in blank 
on a blank leaf, thereby acquired an authority to write over the 
name a transfer of the right of property. And it would be 
ridiculously absurd to suppose, that, if a person cut such leaf 
out of a book, he, or any other person to whom he might de- 
liver, thereby acquired a lawful right or authority to write over 
the name an assignment of ‘a chose in action, or a bill of sale 
of a horse, or other property belonging to the person who had 
so written his name. 

The bare writing of a name,—the bare indorsement of a 
name, — gives no authority, transfers no property, except only 
in certain peculiar privileged cases, ruled and governed by the 
law merchant, which is not applicable to these. 

Chief Justice Holt said, the merchants of Lombard Street 
could not make or unmake the law, and as often as they came 
into court upon promissory notes before the statute of Anne, 
declaring on them as bills of exchange, he nonsuited them. 
The brokers of Wall Street can no more transmute these cer- 
tificates into bills of exchange, than the merchants of Lombard 
Street could convert promissory notes into bills of exchange. 


Mr. Bradley, for the appellee, contended, — 

I. That Gardiner was a competent witness. (That part of 
his argument is omitted. ) 

VI. But suppose we have failed to show that Gardiner is a 
competent witness, how stands the case then? We have the 
bill, answer, and depositions of Bolton and Riggs. By the 
former it is averred, and by the answer it is admitted, that these 
papers were once the property of Baldwin, and that he indorsed 
them ; and the proof shows, that, with his indorsement, in the 
month of December, 1842, when they were worth only 25 per 
cent., they came in open market to the possession of Elisha 
Riggs, in New York, and were retained by him, or his agents, 
till the month of June, 1843. The complainant says they were 
stolen or lost. How, when, where, or by whom he does not 
suggest, but he did not discover the loss till February, 1843, 
and then gave notice at the Department, and that is all ; and 
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he says they are now in the possession of the defendant, that 
he is remediless, save in this court, ‘ to obtain a discovery of 
the right and title which said Ely possesses, or under which he 
claims, and that said certificates may be delivered up to your 
orator as obtained from him by fraud or theft ; and he prays 
that said Ely may be required to prove and show how the said 
certificates were procured from your orator, and for what con- 
sideration, and when and where.” 

The case, then, is that of a man who puts his name on the 
back of a paper containing an obligation to pay money to him- 
self, and which paper he seeks to recover from a third person 
who is holding and claiming it. He avers that it was lost or 
stolen, and he seeks to discover from the holder, and calls upon 
him to show and prove how, and for what consideration, and 
when and where, he became possessed of it. 

The first question which naturally presents itself is, On 
whom is the burden of proof in the first instance ? 

It is said the paper is not negotiable, and possession does not 
import ownership. If the cases already cited are authority, it 
is evident that any person taking bond fide for a valuable con- 
sideration, and without notice, the papers thus indorsed, would 
thereby acquire a title to them. It may be true, that they 
stood on the same footing as promissory notes prior to the 
statute of 3 & 4 Anne, by which they were first made nego- 
tiable ; but it has not been doubted for many years that the 
assignee of a chose in action has title to it. It is also an ad- 
mitted principle in regard to such instruments, that, with the 
indorsement of the payee upon them, the title passes by de- 
livery, if they were delivered with that intent; and it has been 
expressly ruled, that the holder would have a right to fill up 
the indorsement to himself. The difference, and the only es- 
sential difference, is, that the statute and the law merchant 
operating upon negotiable paper pass the legal title by indorse- 
ment and delivery, and dispense with proof of the consideration 
between the original parties for which it was passed. There 
is, then, nothing on the face of the papers to put the party on 
his guard, but every thing to show that Baldwin had parted 
with them voluntarily. 

He avers that they were lost or stolen; but as to the time, 
place, or circumstances of their disappearance, he is silent. He 
professes to have discovered the loss in February, 1843 ; yet it 
is clear, by his own proof, that they were out of his possession 
as early as the December previous. He had indorsed them ; 
but for what purpose, or when, he cannot say. In his bill, he 
says (p. 3), ‘ Immediately on discovering the said abstraction, 
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he notified the Treasury Department, by letter dated 12th Feb- 
ruary, 1843,” and in his affidavit he says (p. 57), that “some 
time in the year 1842 there was lost, mislaid, or purloined from 
my possession, three certificates of the Treasury of the United 
States for Mexican indemnity, numbered as follows, viz. 989, 
990, 991, which were advertised in the Madisonian for six con- 
secutive weeks during the months of May and June, 1843,” 
&c. These are all the facts stated and relied on as evidence 
of notice. 

Not a tittle of proof is afforded by him of these pretended 
facts. ‘They are not admitted in the answer. He was there- 
fore bound to prove them, if they are at all material to his 
case. 

The answer denies, in the most explicit terms, the fact of the 
loss. He was, therefore, bound to prove it, more especially if, 
by his indorsement, he authorized a bond fide holder to write an 
assignment over it. Clarke’s Ex. v. Van Riemsdyk, 9 Cranch, 
153; Hughes v. Blake, 6 Wheat. 453 ; Carpenter v. Providence 
Insurance Company, 4 Howard, 185 ; Young v. Grundy, 6 
Cranch, 51. 

The answer admits that the papers once belonged to the 
complainant, but that does not dispense with his proving that 
he lost them. It is not matter in avoidance. The papers 
themselves, being indorsed by the complainant, and in the pos- 
session of a third party, are primd facie evidence of his having 
parted with them voluntarily, and the answer insists he did so 
part with them. This, after any proof of the loss, would be 
matter in avoidance, but not without such proof. It would be 
the same in the case of a negotiable instrument. The answer 
must admit that the note was delivered to the party to whom 
it was payable, and by whom it was indorsed. His indorse- 
ment and delivery in the one case imports a consideration ; in 
the other, it leaves open the question of consideration, as be- 
tween the original parties to the paper, but it does not admit 
any thing more; it does not admit that it was lost or stolea, or 
parted with by the payee without consideration. 

However that may be, the answer in this case is explicit, 
denies the loss set up by the complainant, and puts him to the 
proof. This is the gist of the whole matter, and the com- 
plainant having failed in this, his bill must be dismissed. 

VII. But it is said these certificates, like those in the case of 
Williamson v. Thomson, 16 Ves. 443, are not assignable at 
law, and did not pass in law or equity, by the indorsement, but 
remained the property of Baldwin, as those did of Thompson. 
It is sufficient to say of that case, — 1st. That it does not es- 
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tablish the principle for which it is cited ; 2d. It was decided 
on its peculiar facts. The substance is, that David Thompson, 
the owner and holder, indorsed them and forwarded them in 
letters to his brother George, who was his general agent in 
England, and died. George became bankrupt, and the assign- 
ees took possession of all his effects, among others, of the letters 
accompanying these certificates, and the certificates themselves, 
procured the indorsement of George upon them, and received 
the money. ‘The representatives of David claimed them, and 
proved these facts. The assignees did not produce the letters, 
and relied on the indorsement. The master found that, by rea- 
son of the assignees’ taking possession of these letters, &c., it 
could not be ascertained whether the sums payable by the said 
certificates and bill were appropriated, or intended to be appro- 
priated, to any particular purpose, &c. (p. 447.) And the court 
say, “‘ Unless the legal effect of the circumstances stated by the 
trustees’ report is, that these certificates became the property 
of the bankrupt, this court is called upon to make this declara- 
tion, upon the intention to appropriate, them, and whether the 
act of the assignees, or, as is much more probable, the act of the 
bankrupt himself, has prevented the court seeing what was the 
appropriation intended, every thing is to be inferred that can 
be inferred against them.’ This case, then, does not touch the 
principle, that, without other circumstances, the possession of an 
assignable instrument indorsed by the assignee is primd facie 
evidence that he has voluntarily parted with it. 

The case of Irvine v. Lowry, 14 Pet. 298, does no more than 
affirm the principle, that a suit at law to recover a chose in ac- 
tion must be in the name of the payee or obligee, in whom the 
legal title still remains, unless there be an enabling statute 
changing the common law, while it affirms the proposition that 
the bond, bill, or note passes by indorsement and delivery. 
The other cases relied on in the argument go no further, un- 
less it be to show that the assignee of a chose in action takes 
it subject to the equities subsisting between the original par- 
ties. 

But it is said the “assignment could be effected only by a 
contract, by an agreement to which Baldwin was a party as- 
senting, ..... upon a valuable consideration, to transfer his 
property in these certificates, and the other party assenting to 
accept the transfer and pay the consideration.” And it is ad- 
mitted, that “an assignment so made would have been binding 
in equity.” This is conceding the whole question, and re- 
tracting all that precedes it. Weare inequity. It is a question 
of evidence. The bare indorsement of negotiable paper does 
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not transfer the title. It must be accompanied or followed by 
delivery. So of a chose in action, the fullest words of assign- 
ment do not transfer the title. ‘There must be a delivery. In 
the former case, the negotiable paper, possession is evidence of 
delivery. In the latter case, the possession by the assignee is 
as strong primd facie evidence. But, if the indorsement of his 
name by the payee, and a delivery to a third person, will au- 
thorize that person to fill up the assignment in the name of the 
payee, and thus as effectually transfer the title as if it were first 
filled up by the assignee before delivery, can there be a ques- 
tion that the possession of such a paper, with a blank indorse- 
ment, is prima facie evidence of delivery ? 

The questions are, What is the form of an assignment, and 
how must it be evidenced? ‘There is no precise form. It 
may be by delivery. Briggs v. Dorr, 19 Johns. 96, citing nu- 
merous cases; Onion v. Paul, 1 Har. & Johns. 114; Dunn v. 
Snell, 15 Mass. 485 ; 'Titcomb v. Thomas, 5 Greenl. 282. True, 
it is said it must be on a valuable consideration, with intent to 
transfer it. But these last are requisites in all assignments, or 
transfers of securities, negotiable or not. It may be by writ- 
ing under seal, by writing without seal, by oral declarations, 
accompanied in all cases by delivery, and on a just considera- 
tion. The evidence may be by proof of handwriting and proof 
of possession. It may be proved by proving the signature of 
the payee or obligee on the back, and possession by a third 
person. 3 Gill & Johns. 218. 

It is a question of authority, the authority dependent on the 
act and intent. When a man delivers to another a blank piece 
of paper, of convenient and proper size for a promissory note, 
with his name signed in that part where the signature to a 
promissory note ordinarily appears, and the holder fills it up 
with a promise to himself, the authority to do so is immediate- 
ly implied from these acts. When he writes his name across 
the middle of such a piece of paper, and the holder writes a 
promissory note, payable to him or order, on the other side, the 
fair presumption is, that he intended this as the consequence of 
his act. 

It is a question of delivery ; he is the holder of these certifi- 
cates. He assigns no reason for, or time, place, or circumstance 
of or attending his doing so, but he indorses these three certifi- 
cates. Why indorse these three? Where was he when he 
indorsed them? Where did he keep them? When did he lose 
them? Where? Whosaw them? Can he afford no clew to trace 
how, when, where, under what circumstances, all or any of 
these things occurred? And what steps did he take? He tells 


























596 SUPREME COURT. 








Baldwin v. Ely. 





us at one time, that immediately on discovering his loss he gave 
notice at the Department. Then he took advice of counsel. 
Could he not prove these facts? But what else? In his affi- 
davit he says they were stolen in the year 1842, and he adver- 
tised them in May and June, 1843, six months after their loss, 
and three months after his discovery of that loss. Are these 
the acts, is this the conduct, of a man who has really sustained 
a loss of three thousand dollars? Yet even of this he gives no 
proof. Did he lose them? He has failed to prove a fact or 
circumstance from which the loss can be inferred; they are in 
the possession of a third party. Must he not have delivered 
them? 

But if we err in supposing the burden of proof is on him to 
show the loss, or that he has in fact made a prima facie case of 
loss, and if we are wrong in supposing the indorsements made 
by him are prima facie evidence of his having voluntarily 
parted with them, and cannot now reclaim them, we say, — 

Finally, this is a bill for discovery and relief. The com- 
plainant was not satisfied with setting up his loss, but he calls 
for a discovery of the right and title which said Ely possesses, 
or under which he claims! So far as this discovery is made 
through the answer, the answer is responsive to the bill, and is 
evidence of the facts stated in it. This, therefore, makes evi- 
dence all that part of the answer which states the transactions 
between the, defendant and Gardiner. It is, then, clear that 
the defendant became the holder of the certificates indorsed by 
complainant bond fide, without notice, on a just consideration, 
as the property of Gardiner. ‘The complainant himself has 
proved that Elisha Riggs bought them from Perkins Nicholls, a 
broker in the city of New York, and sent them to the house of 
Corcoran & Riggs ; and further, in his bill he sets up that 
they will be paid at the Treasury Department on the 5th of 
February, unless restrained by the injunction of the court. He 
has therefore clearly shown, not only that they passed by de- 
livery among brokers and others, but that the holder with this 
indorsement upon them was recognized at the Treasury De- 
partment as owner. Mr. Ely, then, acted but as other prudent 
men would have acted, in giving credit to this indorsement. 
Here the complainant himself has recognized its force by stop- 
ping the payment. It follows that, by his voluntary indorse- 
ment and his negligence, the defendant has been induced to 
part with his money. But for those indorsements, Gardiner 
could not have obtained the money; and but for the want of 
care of Baldwin in preserving his papers, Gardiner could not 
have presented them to Ely. Volenti non fit injuria. That 
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he knew the consequences of his indorsement if he passed the 
papers is apparent from his whole conduct. It would otherwise 
have been but a snare for the most wary. He now comes into a 
court of equity to be relieved from the consequences of his own 
negligence. Can he have relief until he does equity? Was 
not the court below bound to dismiss his bill unless he offered 
to redeem a mortgage thus created by his want of care? 

I have avoided any discussion of much that is relied on on 
the other side, thinking that a general summary may suffice to 
correct some of the most material errors of fact and erroneous 
deductions which are apparent in the argument. 

Mr. Ely states that he made his first advance in April, 1842, 
upon three certificates, the numbers of which he does not recol- 
lect, and afterwards made further advances on promises of addi- 
tional security. On the 13th of August, 1842, Gardiner depos- 
ited with him three other certificates, and received further ad- 
vances to the 16th of December, 1842, when the whole sum was 
$ 2,077; that some time in or about that month Gardiner called 
and represented to him that the certificates had become much 
more valuable in consequence of the arrangements then recent- 
ly perfected between the United States and Mexico, and re- 
quested him to let him withdraw three of the six he had depos- 
ited. He does not state, as is supposed in the argument for 
complainant, that such arrangements had been made, but that 
Gardiner told him so. Gardiner may have stated what was not 
the fact, but that does not affect Mr. Ely. He further says, 
that, some time after that, Gardiner again applied to him to ex- 
change them —that is, the three which he had thus received 
from Eiy —for those then held by Ely, and he, knowing no 
difference, assented to it, made the exchange, and the three he 
then received are those now in controversy. It is, then, evident 
that he had these three certificates as early as April, 1842, or cer- 
tainly as early as the 13th of August, 1842. Yet Baldwin does 
not discover the loss, according to his statement, till February, 
1843. There is, then, in all this nothing in the remotest de- 
gree to raise a doubt of the entire fairness of Mr. Ely in the 
matter. It is said that Riggs and Bolton prove this last ex- 
change to have been made as late as the 14th of June, 1843, 
and after the certificates had been advertised as stolen. But 
we have already shown there is not a particle of proof in the 
cause of any such advertisement, or other notice, having at any 
time been given by Baldwin. There is nothing from which it 
can be inferred that Ely had any ground to suspect the title ; 
they were the same certificates he had held nearly a year be- 
fore, and the very papers indorsed by the complainant on 
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which he had lent the money, which has not been repaid to 
him to this day. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case is brought here by appeal from the decision of the 
Circuit Court for the District of Columbia for the County of 
Washington, sitting as a court of chancery. 

The appellant filed his bill in that court, stating that large 
sums of money were awarded to him under the convention with 
Mexico, for which he obtained certificates, payable to him or 
his assigns, from the Treasury Department, according to the act 
of Congress of September 1, 1841. That among these certifi- 
cates were three for one thousand dollars each, numbered 989, 
990, and 991; that upon the back of these certificates, among 
others, he wrote his name, but without any words of transfer 
or assignment, and continued to hold them as the lawful own- 
er; and that while he thus held them, the said three certificates 
were either casually lost by him, or, as he verily believed, pur- 
loined or stolen. He states further, that upon discovering their 
loss he gave notice of it to the Secretary of the Treasury, who 
agreed to suspend payment in case they should be presented, 
until an opportunity should be afforded him to regain possession 
of them, or to assert his right by some legal proceeding, but 
that he had been unable to discover where these certificates 
were, or who, held them, until a short time before the bill was 
filed, when he received notice from the Department, that they 
had been presented for payment on behalf of the appellee, and 
would be paid accordingly, unless sufficient grounds for refus- 
ing should be furnished by the appellant ; and that as the ap- 
pellee resided out of the District of Columbia, and his agent 
was a member of Congress, and therefore not liable to arrest, he 
was without remedy except by the aid of the court to obtain a 
discovery of the right and title which Ely, the appellee, pos- 
sessed, or under which he claimed; and prayed that he might 
be required to prove and show how the certificates were pro- 
cured from the appellant, and for what consideration, and when 
and where, and to produce them before the court, and be com- 
pelled by its decree to deliver them to the complainant. 

The appellee appeared and put in his answer, in which he 
states that these certificates, indorsed in blank by the appellant, 
were delivered to him by a certain Perry G. Gardiner, to be 
held as security for loans and advances previously made by the 
appellee to the said Gardiner, and also for such further loans 
and advances as he might thereafter make. He further states, 
that he afterwards made sundry advances, which he particularly 
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mentions, and that he has altogether advanced to Gardiner two 
thousand and seventy-seven dollars, for which he holds these 
certificates. He further states, that, at the time he took them, 
he believed, from Gardiner’s representations, that he was the 
owner, and had no knowledge or suspicion of any circumstance 
that could invalidate his title. And further, that he is informed, 
and believes, and charges, that they were indorsed with the ex- 
press intention of passing by such indorsement a perfect title 
to Gardiner, and handed by the appellant to him, that he might 
go into the market and negotiate them, and apply the proceeds 
in payment of a debt due from Baldwin to him. 

The transactions between the appellee and Gardiner are set 
out in the answer much more particularly and in detail than is 
here stated, and a great portion of it is taken up in stating a 
transaction between him and Gardiner concerning a pledge of 
other certificates, upon which a large portion of the advances 
now due were originally made, and explaining how these three 
certificates became finally pledged for the whole amount loaned 
by the respondent, and the others released. But it is unneces- 
sary to state these particulars here, because we see nothing in 
the case to impeach the fairness and good faith of the appellee, 
and the summary above given is sufficient to show the issues 
upon which this controversy must be decided. 

Gardiner was examined as a witness on the part of the appel- 
lee, and sustains in every respect the statement in the answer. 
But his testimony is objected to by the appellant, first, upon 
the ground that he is interested, and therefore incompetent ; 
and secondly, that if he is competent he is not worthy of credit. 
It is not necessary to express an opinion upon the validity of 
either of these objections, for the admission or rejection of his 
testimony would not change the equity of the case. 

Putting aside, therefore, the testimony of Gardiner, it appears 
from the bill and answer that the appellee is in possession of 
these certificates, claiming title to them as assignee. The act 
of Congress directs that such certificates shall be made payable 
to the person entitled under the award of the commissioners, 
his legal representatives or assigns, and the certificates in ques- 
tion were issued in conformity to the law, and made payable 
to the party, his legal representatives or assigns, upon the sur- 
render of the certificates at the Department. They are there- 
fore legally transferable by assignment, and no particular form 
of assignment is prescribed. The certificates in question were 
indorsed in blank by the appellant, and that indorsement would 
be altogether useless and unmeaning, unless made for the pur- 
pose of transferring the property to an assignee, and authorizing 
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any person entitled to it in that character to write over his 
name a formal and regular assignment, if it should become 
necessary, or he should deem it his interest to do so. The 
holders of certificates of this description, thus indorsed in blank, 
have always been recognized at the ‘l'reasury Department as 
assignees, without any formal assignment, and the money due 
on the certificate paid to them, except only when doubts were 
entertained of the genuineness of the indorsement, or notice 
given that the title of the holder was disputed. Neither the 
law nor the usages of the Department require that the indorse- 
ment or assignment should be attested by a witness. 

There is nothing, therefore, in the form and character of the 
indorsement calculated to awaken suspicion that the appellee 
had obtained them unfairly. The handwriting of the appel- 
lant is admitted, and the indorsement is according to the usage 
sanctioned by the Department at which they are to be paid. 
His possession, therefore, upon established principles of law, is 
prima facie evidence that he is entitled to the property until 
the contrary appears. A different rule, would put in jeopardy 
the title to a great portion of this scrip, which has been fairly 
purchased for a valuable consideration. For it has been a com- 
mon article of traffic, and much of it has passed through a 
variety of hands, with no other evidence of an assignment to 
the holder but the indorsement in blank of the original payee. 
We do not mean to say that these certificates are to be regard- 
ed as commercial instruments, to be regulated by the commer- 
cial law, and that the holder is entitled to all the rights which 
belong to a bond fide indorsee of a promissory note. He cer- 
tainly is not. They are, however, property, and the legal right 
to them may, under the act of Congress, be transferred to an- 
other, like the right to any other property. And the possession 
of them by the appellee, with the customary form of assignment 
indorsed upon them, in the handwriting of the party to whom 
they were originally issued, entitles him to the benefit of the 
legal presumptions in favor of his right which always arise from 
possession, until proof is offered to the contrary. 

Now the appellant offers no proof that the certificates were 
lost or stolen, as charged in his bill, nor any proof that they 
remained in his possession after he indorsed them, nor any evi- 
dence that the indorsement was made for any other purpose 
than that which it imports; that is, for the purpose of transfer- 
ring it to another person. 

It is true, that it appears from the testimony of witnesses to 
whom there can be no objection, that these certificates were 
advertised by the appellant, as having been improperiy obtained 
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from him, and that his advertisement appeared in some news- 
paper before they were pledged the second time to Ely. But 
the advertisement is no evidence of the fact stated in it, and 
there is no reason to believe that it came to the knowledge of 
the appellee before the last transaction between him and Gar- 
diner. And if Gardiner’s testimony is rejected, there is no evi- 
dence in the case to support the allegations in the appellant’s 
bill, nor any ground upon which he can entitle himself to the 
relief he asks for. 

Besides, the object of the appellant’s bill is for discovery as 
well as relief, and to obtain from the appellee a discovery of 
the right and title which he possesses, or under which he 
claims. ‘The answer, therefore, is responsive to the bill, when 
it states the transactions with Gardiner, and the circumstances 
under which he received the certificates, and the advances he 
made upon them. And it is entitled to all the weight which 
the rules of equity give to an answer when it is responsive to 
the bill, and speaks of facts within the personal knowledge of 
the respondent. 

The case of Williamson v. Thomson, 16 Ves. 442, relied 
on by the appellant, depended on different principles. The 
East India certificate in dispute in that case was not by law as- 
signable, and the order indorsed upon it by the party to whom 
it was issued, to pay the amount to another, did not transfer the 
legal right to the money. It might pass the equitable title, if 
so intended, but nothing more. ‘The decision turned upon the 
meaning and intention of the indorsement. ‘he Court of 
Chancery was called upon to expound it, and to determine, 
from the evidence, whether it was intended as a transfer of the 
equitable right, or as an authority merely to receive the money 
as the agent of the original payee, and for his use. The court 
determined that he took it in the latter character, but upon 
evidence which presented a case altogether unlike the one now 
before us. 

The decree of the Circuit Court dismissing the bill cannot, 
however, be sustained. The appellee admits that he did not 
purchase the certificates from Gardiner, but took them as secu- 
rity for the money loaned. Consequently, the appellant is en- 
titled to redeem, upon payment of the advances stated in the 
answer, with interest upon the several sums from the time they 
were respectively loaned. The decree of the court below 
must therefore be reversed, with the costs in this court, and the 
case remanded, with directions to cause an account to be stated 
in conformity to this opinion, and to pass a decree requiring 
the certificates to be delivered to the appellant, upon his pay- 
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ing or tendering to the appellee the amount found to be due, 
and in case the money is not paid or tendered by a day to be 
fixed by the Circuit Court, then the certificates to be sold, and 
the proceeds apportioned between the parties in the manner 
herein directed. 

In taking the account, the appellee is to be allowed the whole 
amount of the loans and advances to Gardiner, for which these 
three certificates were ultimately left in pledge. And as the 
appellant did not offer to redeem them, and insisted on their 
absolute re-delivery to him, the court think that, under the cir- 
cumstances as they appear in the record, the appellee is equi- 
tably entitled to his costs in the Circuit Court, and they are 
accordingly in the account to be charged against the appellant. 
But as regards the costs in this court, the appellant, by the es- 
tablished rules and practice of the court, is entitled to recover 
them, and they must be charged against the appellee. 

A mandate will be issued to the Circuit Court in conformity 
with this opinion. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the County of Washington, 
and was argued by counsel. On consideration whereof, it is now 
here ordered, adjudged, and decreed by this court, that the de- 
cree of the said Circuit Court in this cause be, and the same 
is hereby, reversed, with costs for the appellant in this court, 
and that this cause be, and the same is hereby, remanded to 
the said Circuit Court, with directions to that court to proceed 
therein in conformity to the opinion of this court, and as to 
law and justice shall appertain. 





Smith Hocan, Artuur S. Hogan, anp Ricuarp Y. Reynotps, 
PLAINTIFFS IN ERROR, v. AARON Ross, WHO SUES FOR _THE USE 
oF RoBert PATTERSON. 


Where no citation had been issued or served upon the defendant in error, the cause 
must be dismissed on motion. 


Tuts case was brought up, by writ of error, from the District 
Court of the United States for the Northern District of Mis- 
sissippl. 
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The order of the court explains the ground of its dismissal, 
upon the motion of Mr. Coze. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the North- 
ern District of Mississippi, and on the motion of Richard S. 
Coxe, Esquire, of counsel for the defendant in error, stating 
that no citation had been issued or served upon the defendant 
in error, was argued by counsel. On consideration wherc- 
of, it is now here ordered and adjudged by this court, that 
this cause be, and the same is hereby, dismissed, with costs. 





JosEPH FLEMING AND WituiaAm A. MARSHALL, TRADING UNDER THE 
Firm oF Fieminc & MarsuHati, v. James Pace, CoLLecTor oF 
THE UNITED StaTEs. 


During the war between the United States and Mexico, the port of Tampico, in the 
Mexican State of Tamaulipas, was conquered, and possession of it held by the 
military authorities of the United States, acting under the orders of the President. 

The President acted as a military commander prosecuting a war waged against a 
public enemy by the authority of his government, and the conquered country was 
held in possession in order to distress and harass the enemy. 

It did not thereby become a part of the Union. The boundaries of the United 
States were not extended by the conquest. 

Tampico was, therefore, a foreign port, within the meaning of the act of Congress 
passed on the 30th of July, 1846, and duties were properly levied upon goods im- 
ported into the United States from Tampico. 

The administrative departments of the government have never recognized a place in 
a newly acquired country as a domestic port, from which the coasting trade might 
be carried on, unless it had been previously made so by an act of Congress ; and 
the principle thus adopted has always been sanctioned by the Circuit Courts of the 
United States, and by this court. 


Tis case came up from the Circuit Court of the United 
States for the Eastern District of Pennsylvania, on a certificate 
of division in opinion between the judges thereof. 

It was an action brought by Fleming and Marshall against 
Page, collector of the port of Philadelphia, in one of the State 
courts of Pennsylvania, in 1847, to recover back certain duties 
on goods, wares, and merchandise, imported into the port of 
Philadelphia from Tampico, in Mexico, in March and June of 
that year. The case was afterwards, in 1848, taken into the 
Circuit Court of the United States for the Eastern District of 
Pennsylvania, and was tried May term, 1849, when the jury 
found for the plaintiffs. A motion was thereafter made, on 
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behalf of the United States, to set aside the verdict, and for a 
new trial, on the grounds, — 

Ist. That the learned judge erred in charging the jury that, 
in the year 1847, Tampico was not a portion of a foreign 
country within the meaning of the first section of the act of 
Congress of the United States passed 30th July, 1846, entitled 
‘An act reducing the duties on imports, and for other pur- 

oses.”’ 

2d. That the learned judge erred in charging the jury that, 
in the year 1847, Tampico was so far under the dominion of 
the United States, that goods, wares, and merchandise im- 
ported from that port into Philadelphia, in March and June of 
that year, were not subject to the payment of duties. 

3d. That the learned judge erred in charging the jury that, 
upon the facts in evidence, the plaintiffs were entitled to a ver- 
dict for the amount of duties paid under protest on the 15th 
of June, 1847, on merchandise imported in the schooner Cath- 
arine, from T'ampico, into the port of Philadelphia, in March 
and June, 1847. : 

And the following case was stated for the opinion of the 
court :— 


‘“F'iLeminc AND MarsHauu v. Pace. 


“This action is brought by the plaintiffs, merchants, residing 
in the city of Philadelphia, against the defendant, the late col- 
lector of the port of Philadelphia, to recover the sum of one 
thousand five hundred and twenty-nine dollars, duties paid on 
the 14th of June, 1847, under protest, on goods belonging to 
the plaintiffs, brought from Tampico while that place was in 
the military occupation of the forces of the United States. 

“On the 13th of May, 1846, the Congress of the United 
States declared that war existed with Mexico. In the summer 
of that year, New Mexico and California were subdued by the 
American armies, and military occupation taken of them, which 
continued until the treaty of peace of May, 1848. 

* On the 15th of November, 1846, Commodore Conner took 
military possession of Tampico, a seaport of the State of 
‘Tamaulipas, and from that time until the treaty of peace it was 
garrisoned by American forces, and remained in their military 
occupation. Justice was administered there by courts appointed 
under the military authority, and a custom-house was estab- 
lished there, and a collector appointed, under the military and 
naval authority. 

“On the 29th of December, 1846, military possession was 
taken by the United States of Victoria, the capital of Tamauli- 
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pas ; garrisons were established by the Americans at various 
posts in that State; and, at the period of the voyages from 
Tampico of the schooner Catharine, hereinafter mentioned, 
Tamaulipas was reduced to military subjection by the forces 
of the United States, and so continued until the treaty of peace. 

* On the 19th of December, 1846, the schooner Catharine, 
an American vessel chartered by the plaintiffs, cleared coast- 
wise from Philadelphia for Tampico. 

“On the 13th of February, 1847, she was cleared at the 
custom-house at Tampico, on her return voyage to Philadel- 
phia, under a coasting manifest, signed by Franklin Chase, 
United States acting collector. 

_“'The Catharine brought back a cargo of hides, fustic, sar- 
saparilla, vanilla, and jalap, the property of the plaintiffs, which 
was admitted into the port of Philadelphia free of duty. The 
Catharine cleared again coastwise from Philadelphia for Tam- 
pico, on the 18th of March, 1847, and in June, 1847, brought 
back a return cargo of similar merchandise, owned by the plain- 
tiffs, which the defendant, acting under the instructions of the 
Secretary of the Treasury, refused to admit, unless the duties 
on the merchandise brought by the Catharine on her former 
voyage were paid, as well as the duties on the goods brought 
by her on this voyage. 

“ Thereupon, the plaintiffs, on the 14th of June, 1847, paid 
under protest the duties on both voyages, amounting to $ 1,529, 
and brought this action to recover back the money so paid. 

‘The question for the decision of the court is, whether the 
goods so imported by the Catharine were liable to duty. If 
the court are of opinion that they were not so liable, then judg- 
ment is to be entered for the plaintiffs, for the sum of $ 1,529, 
with interest from the 14th of June, 1847. 

“Tf they are of opinion that they were liable to duty, then 
judgment is to be entered for the defendant. 

“It is agreed, ‘that all instructions from the several depart- 
ments of the government to any of its officers, and all docu- 
ments of a public nature, touching the war with Mexico or our 
relations with that country, which either party may desire to 
bring to the attention of the court, shall be considered as if 
made part of this case.’ 

“ McCau, for Plaintiffs. 
Asumeap, for Defendant.” 


The cause having come on to be argued on the case stated, 
the judges of the Circuit Court were opposed in opinion on the 
following point :— 
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‘Whether Tampico, in the year 1847, while in the military 
occupation of he forces of the United States, ceased to be a 
foreign country, within the meaning of the first section of the 
act of Congress passed 30th July, 1846, entitled, ‘ An act re- 
ducing the duty on imports, and for other purposés’; so that 
goods, wares, and merchandise of the produce, growth, and 
manufacture of Mexico, or any part thereof, imported into the 
port of Philadelphia from Tampico, during said military occu- 
pation, were not subject to the payment of the duties prescribed 
by the said act, but entitled to be entered free of duty as from 
a domestic port.’ 

The first section of the act of 30th July, 1846, above referred 
to, is as follows : — 

“ That from and after the first day of December next, in lieu 
of the duties heretofore imposed by law on the articles herein- 
after mentioned, and on such as may now be exempt from duty, 
there shall be levied, collected, and paid, on the goods, wares, 
and merchandise herein enumerated and provided for, imported 
from foreign countries, the following rates of duty,” &c. Ses- 
sion Laws, Statutes at Large, 42. 

Upon the above certificate of rar in opinion, the case 
came up to this court. 


It was argued by Mr. McCall and Mr. Webster, for the 
plaintiffs, and by Mr. Johnson (Attorney-General ), for the de- 
fendant. 


Mr. McCall, for the plaintiffs, contended, that Tampico, at 
the time of the shipment of the goods, being in the firm posses- 
sion of the United States by conquest and military occupation, 
was not a foreign country within the meaning of the act of July 
30, 1846, and, consequently, that the goods brought in the 
Catharine were not liable to duty. 

The act of July 30, 1846, reducing the duty on imports and 
for other purposes, provides that there shall be collected on 
the goods, wares, and merchandise therein enumerated, im- 
ported from foreign countries, certain rates of duty. 

The first question, then, is, What is a foreign country, within 
the meaning of the revenue laws? 

A foreign country is one exclusively within the sovereignty 
of a foreign nation, and without the sovereignty of the United 
States. This is the well-settled meaning of the word “ for- 
eign,” in acts of Congress. 1 Gall. 58,55; 1 Story, 1; 2 Gall. 
A, 485; 1 Brock. 241; 4 Wheat. 254. 

If, then, Tampico, during its occupation by the forces of the 
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United States, was not exclusively within the sovereignty of 
Mexico, it follows that it was not a foreign country, and con- 
sequently the goods brought from it were not liable to duty. 

Tampico, during its military occupation by our forces, was 
under the sovereignty and within the jurisdiction of the United 
States. The sovereignty of Mexico over it was superseded by 
that of the United States. 

This change of sovereignty, as a consequence of firm military 
occupation, is as settled as any other principle of the law of 
nations, and has been repeatedly recognized by the highest 
authority in this country. United States v. Rice, 4 Wheat. 246. 

It might suffice to refer simply to the case of Castine, which 
contains a lucid exposition of the law of nations on the point 
in question, and is conceived to be decisive of the present case. 
It is proposed, however, to bring to the attention of the court 
some additional authorities on the subject of the legal effect 
of the capture and firm possession — such as existed in the case 
of Tampico and the State of Tamaulipas— of a portion of an 
enemy’s territory. 

The result of the authorities may be briefly stated as fol- 
lows. The duty of allegiance is reciprocal to the duty of 
protection. When, therefore, a nation is unable to protect a 
portion of its territory from the superior force of an enemy, it 
loses its claim to the allegiance of those whom it fails to pro- 
tect, and the conquered inhabitants pass under a temporary 
allegiance to the conqueror and are bound by such laws, and 
such only, as he may choose to impose. The sovereignty of 
the nation which is thus unable to protect its territory is dis- 
placed, and that of the successful conqueror is substituted in its 
stead. 

The jurisdiction of the conqueror is complete. He may 
change the form of government and the laws at his pleasure, 
and may exercise every attribute of sovereignty. The con- 
quered territory becomes a part of the domain of the conqueror, 
subject to the right of the nation to which it belonged to re- 
capture it if they can. By reason of this right to reéapture, 
the title of the conqueror is not perfect until confirmed by 
treaty of peace. But this imperfection in his title is, practi- 
cally speaking, important only in case of alienation made by 
the conqueror before treaty. If he sells, he sells subject to the 
right of recapture. 

But although, for purposes of sale, the title of the con- 
queror is imperfect before cession, for purposes of government 
and jurisdiction his title is perfect before cession. As long as 
he retains possession he is sovereign; and not the less sover- 
eign because his sovereignty may not endure for ever. 
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Grotius (ch. 6, book 3, $ 4), speaking of the right to things 
taken in war, says that land is reputed lost which is so secured 
by fortifications that without their being forced it cannot be 
repossessed by the first owner. And in ch. 8, book 3, treating 
of empire over the conquered, he shows that sovereignty may 
be acquired by conquest. 

Wolffius, in his treatise De Jure Gentium (ch. 7, De Jure 
Gentium in Bello, § 863), states the doctrine very strongly. 

Puffendorf, book 8, ch. 11, title “How Subjection ceases ”’ ; 
same author, Treatise on the Duties of the Man and the Citizen, 
book 2, ch. 10, $ 2; Bynkershoek on the Law of War, Du- 
ponceau’s translation, 124; 2 Burlamaqui, 74; Vattel, book 
3, ch. 13, and book 1, ch. 17; Martens on the Law of Nations, 
book 8, ch. 3, § 8; Wheaton, Elements of International Law, 
p- 440; 7 Co. 17, b; Dyer, 224, a, pl. 29; 2 P. Wms. 75; 
Cowper, 204; Dodson, 450; 2 Hagg. Consistory Rep. 371 ; 
9 Cranch, 191; 7 Peters, 86; 2 Gall. 485; 4 Wheat. 246; 1 
Opinions of Attorney-General, 119. 

These authorities seem to establish conclusively, — 

Ist. That, by conquest and firm military occupation of a por- 
tion of an enemy’s country, the sovereignty of the nation to 
which the conquered territory belongs is subverted, and the 
sovereignty of the conqueror is substituted in its place. 

2d. That although this sovereignty, until cession by treaty, 
is subject to be ousted by the enemy, and therefore does not 
give an indefeasible title for purposes of alienation, yet while it 
exists it is supreme, and confers jurisdiction without limit over 
the conquered territory, and the right to allegiance in return for 
protection. 

It follows that Tampico, while in the military possession of 
our forces, passed from the sovereignty of Mexico to the sov- 
ereignty of the United States, and was subject in the fullest 
manner to the jurisdiction of the United States, and therefore 
could in no correct sense be said to be foreign to the United 
States. 

It cannot be denied that these principles, established by the 
common consent of the civilized world, must govern the title 
to conquests made by the United States. As one of the family 
of nations, they are bound by the law of nations, and the na- 
ture and effect of their acquisitions by conquest must be defined 
and regulated by that law. 

That the United States may acquire territory by conquest 
results from their power to make war. They cannot in this 
respect be less competent than all the other nations of the 
world. ‘The right to acquire by conquest is an inseparable in- 
cident to the right to maintain war. 
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Mr. Justice Story, in the third volume of his Commentaries 
on the Constitution, says, at p. 160: — “ The Constitution con- 
fers on the government of the Union the power of making war 
and of making treaties; and it seems consequently to possess 
the power of acquiring territory either by conquest or treaty.” 

And at p. 193:— ‘As the general government possesses 
the right to acquire territory, either by conquest or treaty, it 
would seem to follow as an inevitable consequence that it pos- 
sesses the power to govern what it has so acquired.” 

Chief Justice Marshall, in the Am. Ins. Co. v. Canter, 1 Pe- 
ters, 542, treats it as clear. ‘The Constitution,” says he, 
‘confers absolutely on the government of the Union the pow- 
ers of making war and of making treaties; consequently, that 
government possesses the power of acquiring territory either by 
conquest or treaty.” 

The messages of the President to Congress during the war, 
and the instructions from the heads of departments, contain au- 
thoritative declarations as to the right of the United States to 
acquire foreign territory by conquest, and as to the effect of 
such conquest upon the sovereignty of the conquered territory, 
in accordance with the principles above stated. Thus, the 
President, in his message of December, 1846, says: — “ By the 
law of nations a conquered territory is subject to be governed 
by the conqueror during his military possession, and until there 
is either a treaty of peace or he shall voluntarily withdraw 
from it. The old civil government being necessarily super- 
seded, it is the right and duty of the conqueror to secure his 
conquest, and to provide for the maintenance of civil order and 
the rights of the inhabitants. ‘This right has been exercised 
and this duty performed by our military and naval command- 
ers, by the establishment of temporary governments in some of 
the conquered provinces in Mexico, assimilating them as far 
as practicable to the free institutions of our own country.” 

See also the message of 7th December, 1847. 

The instructions from the Secretary of War to General 
Kearney, commanding the expedition to New Mexico and Cali- 
fornia, dated June 3, 1846, (House Doc. No. 60, Ist Sess. 30th 
Congress, p. 153,) which were transmitted to General Taylor, 
with liberty to observe the same course of conduct in the de- 
partments that might be conquered by him, provide for the es- 
tablishment of temporary civil governments, recommend the 
employment of such of the existing civil officers as were known 
to be friendly to the United States, and would take the oath of 
allegiance to them, and authorize him to assure the people of 
those provinces of the wish and design of the United States to 








610 SUPREME COURT. 





Fleming et al. v. Page. 





provide for them a free government, with the least possible de- 
lay, similar to that which exists in our territories. 

See also the instructions of the Secretary of the Navy to 
the officers commanding the naval forces in the Pacific. 

Reference is also made to the circular from the Treasury 
Department to collectors and other officers of the customs, 
which contains the following clause: — “ Foreign imports, 
which may be reéxported in our vessels to Matamoras, will not 
be entitled to any drawback of duty; for if this were permit- 
ted, they would be carried from that port into the United 
States, and thus evade the payment of all duties. Whenever 
any other port or place upon the Mexican side of the Rio 
Grande shall have passed into the actual possession of the 
forces of the United States, such ports and places will be sub- 
ject to all the above instructions which are applicable to the 
port of Matamoras.”’ 


Mr. Johnson, for the defendant, Page, contended that Tam- 
pico, in the year 1847, although in the military occupation of 
the forces of the United States, was a foreign country within 
the meaning of the first section of the Revenue Act of 30th 
July, 1846; and therefore plaintiffs below were not entitled to 
recover back the duties paid by them. 

Mr. Johnson said that the President, in the exercise of his 
constitutional power as commander-in-chief of the army, de- 
termined that the war must support itself as far as practicable ; 
that Mexico must be made to furnish contributions in every 
way. ‘The operations of the army were therefore continued 
until it conquered as much territory as originally belonged to 
the old thirteen States, and the capital of the enemy fell into 
its hands. Our flag covered all this country, and if the argu- 
ment on the other side is sound, every port in Mexico became a 
domestic port of the United States. The government may ac- 
quire territory under the war power and by conquest; also, 
under the treaty-making power; and under either it is as much 
the property of the United States as the territory which be- 
longed to us at the adoption of the Constitution. But with 
this admission we must stop. The President is not the gov- 
ernment. ‘The argument on the other side implies that the 
President can acquire whatever territory he chooses. The 
error is in supposing that an analogy exists between our gov- 
ernment and that of England. The power to declare war is 
differently placed. ‘The counsel says that the power to de- 
clare war carries with it a right to conquer the country of the 
enemy. But Congress alone has the power to declare war, and 


























JANUARY TERM, 1850. 611 





Fleming et al. v. Page. 





the President is only the agent of Congress in carrying it on. 
Sir William Scott and Lord Mansfield may be right when they 
say, that, instantly upon the conquest of a country, the laws of 
England are extended over it. But it is not so with us. 

The cases cited say that the conqueror becomes proprietor. 
But our Constitution says that Congress has the power to make 
rules for the government of territories. If the argument on 
the other side be sound, it must be the President who has this 
power. The true view of the subject is, that the President, or 
rather the United States, had only a guasi ownership of the 
conquered country. We held it by a military title only. The 
treaty with Mexico recognized this as Mexican country. When 
she regained it, her title did not accrue under the treaty with 
us, but the original sovereignty was reéstablished. Our claim 
to California does not rest on conquest, but on the subsequent 
treaty. Instead of the extension of our laws over the acquired 
territory being the result of mere conquest, as in England, the 
President recommended that Congress should pass an act for 
this special purpose. 

Mr. Johnson then referred to and commented upon the fol- 
lowing authorities and documents. 

The Foltina, 1 Dodson, 450; Campbell v. Hall, 1 Cowper, 
204; Thirty hhds. of Sugar, 9 Cranch, 191; United States »v. 
Rice, 4 Wheat. 246; 1 Black. Com. 257. 

Act of March 1, 1817, “An act concerning the navigation 
of the United States.” 3 Stat. at Large, 351. 

Circular of Mr. Crawford, Secretary of the Treasury, of 29th 
September, 1817, on the subject of that act. 

Act declaring the existence of war between the United States 
and Mexico, May 13, 1846. Session Laws of 1846, Stat. at 
Large, 9. 

Treaty of peace with Mexico, February 2, 1848. Session 
Laws, 1848, Stat. at Large, 108. 

President Polk’s message to Congress, 1846-47. 1 Execu- 
tive Documents, 2d Session 29th Congress, No. 4. 

President Polk’s Message to Congress, 1847-48. 1 Exec- 
utive Documents, Ist Session 30th-Congress, No. 8. 

Circulars of Mr. Walker, Secretary of the Treasury, to col- 
lectors and officers of the customs within the United States, 
during the existence of war with Mexico, 11th June, 1846 
(1 Mayo, 326); 30th June, 1846 (Ibid. 328); 8th December, 
1846 (Ibid. 358); 16th December, 1846 (Ibid. 358) ; 7th April, 
1847 (Ibid. 425). 

President Polk to Secretary Walker, 23d March, 1847, 1 
Mayo, 412. 
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Secretary Walker to the President, 30th March, 1847, 1 
Mayo, 413. 

President to Secretaries of War and Navy, 31st March, 1847, 
1 Mayo, 415, 417. 

Instructions of Secretaries of War and Navy to officers, 3d 
April, 1847, 1 Mayo, 416, 417. 

Secretary Walker to the President, 10th June, 1847, and 
orders of President thereon, 1 Mayo, 425. 

The same to the same, 5th November, 1847, 1 Mayo, 425, 
426. 

The same to the same, 16th November, 1847, Ibid. 426, 
427. 

Commodore Conner’s despatch as to surrender of Tampico, 
17th November, 1846. 7 Executive Documents, Ist Session 
30th Congress, No. 60, p. 270. 

See also General Taylor’s despatch to Adjutant-General, 26th 
November, 1847, Ibid. 378. 

The construction contended for by the other side would ren- 
der illegal the whole action of the government. A tariff was 
prescribed under the authority of the President, by which cer- 
tain duties were levied upon goods when imported into Mexi- 
can ports when they were in our possession. Where did he 
get that power? Not from any act of Congress laying those 
duties, but in virtue of his character as commander-in-chief of 
the army, and in the exercise of military authority over the 
conquered country. If these ports were within the United 
States, the President would have no right to collect a revenue 
from them. The money was not only collected, but also dis- 
bursed by officers of the army and navy for the maintenance 
of the public service, without being brought into the treasury 
of the United States. All this practice must be condemned, 
and the money thus collected refunded, if the court should de- 
cide 'T'ampico to have been an American port. All the inhab- 
itants, too, must have become converted into American citizeus. 





Mr. Webster, in reply and conclusion, said that there was a 
difference between the Territories and the other parts of the 
United States. Judges were there appointed for terms of years, 
which the Constitution forbade as to other parts of the country. 
Hence, the part of the Constitution which directs that duties 
must be equal in all the ports of the United States does not 
apply to Territories. A foreign country is that which is with- 
out the sovereignty of the United States, and exclusively with- 
in the sovereignty of some other nation. In the Castine case, 
this court decided that the question must be tested by the sov- 
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ereignty. If that is in the United States, then the port is not a 
foreign port. Its being held under a military power makes no 
difference. We think it is the fact of sovereignty which de- 
cides to what nation the port belongs. The difference between 
this country and England, as to the source of the war-making 
power, is supposed by the Attorney-General to create a differ- 
ence in the rule which governs exports and imports; but he 
shows no reason or authority for this conclusion. If the fact 
of sovereignty exists, it is no matter whether there was a war 
or not. His argument is, that the acquisition accrues to Con- 
gress, because Congress possesses the war-making power. We 
agree that the acquisition accrues to the government which 
conquers it, and if he could show that it does not accrue to the 
crown in England until there is some act of acceptance, then 
his argument would have weight. But there is no case to 
show this. 'The presumption is, that the acquisition accrues 
to the power which makes the conquest, and that sovereignty 
vests immediately. 1 Cowper, 208. The best exposition of 
this matter is contained in Executive Documents, House, No. 
20, 2d Session of the 30th Congress. ‘The right to conquer 
the territory of the enemy, and levy contributions, is claimed 
under the laws of nations. Congress could not have directed 
the mode of carrying on the war. The consequences of acts 
done under the laws of nations are just the same in this gov- 
ernment as in all others. ‘The theory that a conquest accrues 
to the king in England is merely technical. As to Florida, 
the treaty was not ratified until 1821 or 1822, although made 
in 1819. The Treasury Cireular of 29th June, 1845, recites a 
circular from the Department issued in the Florida case, saying 
that goods from Pensacola must pay duties until Congress cre- 
ated a collection district there. But this was a misapprehen- 
sion of the true ground of this decision. The Attorney-Gen- 
eral (Ex. Doc., 2d Session 25th Congress, p. 358), in the case 
of the Olive Branch, said that the jurisdiction of the former 
sovereign continued until possession was delivered. The rea- 
son was, that Florida was not ceded. The vessel sailed from 
Pensacola on the 14th of July, and possession was not delivered 
to the United States until the 17th of July. 

The Attorney-General says, that our title to California rests 
upon treaty, and not upon conquest. But it was ours before 
the treaty was made, and goods were brought from there into 
the United States free of duty. In the case of Tampico, how 
can we move an inch without seeing that it was an American 
port? Here are instructions from the executive department 
of the government to regulate things there for a year before 

VOL. IX. 52 
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Congress took up the matter. An effort is made to connect 
this subject with the military contributions. But they are not 
alike. This case relates to our own oflice in the city of Phil- 
adelphia. It has no connection with contributions levied in 
Mexico, or collecting duties there. Tampico belonged to us 
just as much as Castine belonged to the British. Possession 
for one purpose is possession for all purposes. If it did not be- 
long to us, whose was it? Did it belong to Mexico? Sup- 
pose a British or French fleet had attacked it whilst our flag 
was flying over it, would it not have been considered as mak- 
ing war upon the United States? 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The question certified by the Circuit Court turns upon the 
construction of the act of Congress of July 30, 1846. The du- 
ties levied upon the cargo of the schooner Catharine were the 
duties imposed by this law upon goods imported from a foreign 
country. And if at the time of this shipment Tampico was 
not a foreign port within the meaning of the act of Congress, 
then the duties were illegally charged, and, having been paid 
under protest, the plaintiffs would be entitled to recover in this 
action the amount exacted by the collector. 

The port of Tampico, at which the goods were shipped, and 
the Mexican State of Tamaulipas, in which it is situated, were 
undoubtedly at the time of the shipment subject to the sover- 
eignty and dominion of the United States. 'The Mexican au- 
thorities had been driven out, or had submitted to our army 
and navy; and the country was in the exclusive and firm pos- 
session of the United States, and governed by its military au- 
thorities, acting under the orders of the President. But it does 
not follow that it was a part of the United States, or that it 
ceased to be a foreign country, in the sense in which these 
words are used in the acts of Congress. 

The country in question had been conquered in war. But 
the genius and character of our inStitutions are peaceful, and 
the power to declare war was not conferred upon Congress for 
the purposes of aggression or aggrandizement, but to enable the 
general government to vindicate by arms, if it should become 
necessary, its own rights and the rights of its citizens. 

A war, therefore, declared by Congress, can never be pre- 
sumed to be waged for the purpose of conquest or the acqui- 
sition of territory; nor does the law declaring the war imply 
an authority to the President to enlarge the limits of the United 
States by subjugating the enemy’s country. The United States, 
it is true, may extend its boundaries by conquest or treaty, and 
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may demand the cession of territory as the condition of peace, 
in order to indemnify its citizens for the injuries they have 
suffered, or to reimburse the government for the expenses 
of the war. But this can be done only by the treaty-making 
power or the legislative authority, and is not a part of the pow- 
er conferred upon the President by the declaration of war. 
His duty and his power are purely military. As commander- 
in-chief, he is authorized to direct the movements of the naval 
and military forces placed by law at his command, and to em- 
ploy them in the manner he may deem most effectual to harass 
and conquer and subdue the enemy. He may invade the hos- 
tile country, and subject it to the sovereignty and authority 
of the United States. But his conquests do not enlarge the 
boundaries of this Union, nor extend the operation of our insti- 
tutions and laws beyond the limits before assigned to them by 
the legislative power. 

It is true, that, when Tampico had been captured, and the 
State of Tamaulipas subjugated, other nations were bound to 
regard the country, while our possession continued, as the ter- 
ritory of the United States, and to respect it as such. For, by 
the laws and usages of nations, conquest is a valid title, while 
the victor maintains the exclusive possession of the conquered 
country. The citizens of no other nation, therefore, had a 
right to enter it without the permission of the American author- 
ities, nor to hold intercourse with its inhabitants, nor to trade 
with them. As regarded all other nations, it was a part of the 
United States, and belonged to them as exclusively as the ter- 
ritory included in our established boundaries. 

But yet it was not a part of this Union. For every nation 
which acquires territory by treaty or conquest holds it accord- 
ing to its own institutions and laws. And the relation in which 
the port of Tampico stood to the United States while it was 
occupied by their arms did not depend upon the laws of na- 
tions, but upon our own Constitution and acts of Congress. 
The power of the President under which Tampico and the 
State of T’amaulipas were conquered and held in subjection 
was simply that of a military commander prosecuting a war 
waged against a public enemy by the authority of his govern- 
ment. And the country from which these goods were imported 
was invaded and subdued, and occupied as the territory. of a 
foreign hostile nation, as a portion of Mexico, and was held in 
possession in order to distress and harass the enemy. While 
it was occupied by our troops, they were in an enemy’s coun- 
try, and not in their own; the inhabitants were still foreigners 
and enemies, and owed to the United States nothing more than 
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the submission and obedience, sometimes called temporary al- 
legiance, which is due from a conquered enemy, when he sur- 
renders to a force which he is unable to resist. But the boun- 
daries of the United States, as they existed when war was de- 
clared against Mexico, were not extended by the conquest ; nor 
could they be regulated by the varying incidents of war, and 
be enlarged or diminished as the armies on either side advanced 
or retreated. They remained unchanged. And every place ~ 
which was out of the limits of the United States, as previously 
established by the political authorities of the government, was 
still foreign ; nor did our laws extend over it. Tampico was, 
therefore, a foreign port when this shipment was made. 

Again, there was no act of Congress establishing a custom- 
house at Tampico, nor authorizing the appointment of a col- 
lector ; and, consequently, there was no oflicer of the United 
States authorized by law to grant the clearance and authenti- 
cate the coasting manifest of the cargo, in the manner directed 
by law, where the voyage is from one port of the United States 
to another. The person who acted in the character of collector 
in this instance, acted as such under the authority of the mili- 
tary commander, and in obedience to his orders ; and the duties 
he exacted, and the regulations he adopted, were not those 
prescribed by law, but by the President in his character of 
commander-in-chief. The custom-house was established in an 
enemy’s country, as one of the weapons of war. It was estab- 
lished, not for the purpose of giving to the people of 'Tamauli- 
pas the benefits of commerce with the United States, or with 
other countries, but as a measure of hostility, and as a part of 
the military operations in Mexico; it was a mode of exacting 
contributions from the enemy to support our army, and in- 
tended also to cripple the resources of Mexico, and make it feel 
the evils and burdens of the war. The duties required to be paid 
were regulated with this view, and were nothing more than 
contributions levied upon the enemy, which the usages of war 
justify when an army is operating in the enemy’s country. 
The permit and coasting manifest granted by an officer thus 
appointed, and thus controlled by military authority, could not 
be recognized in any port of the United States, as the docu- 
ments required by the act of Congress when the vessel is en- 
gaged in the coasting trade, nor could they exempt the cargo 
from the payment of duties. ; 

This construction of the revenue laws has been uniformly 
given by the administrative department of the government in 
every case that has come before it. And it has, indeed, been 
given in cases where there appears to have been stronger 
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ground for regarding the place of shipment as a domestic port. 
For after Florida had been ceded to the United States, and the 
forces of the United States had taken possession of Pensacola, 
it was decided by the Treasury Department, that goods import- 
ed from Pensacola before an act of Congress was passed erect- 
ing it into a collection district, and authorizing the appointment 
of a collector, were liable to duty. ‘That is, that although 
Florida had, by cession, actually become a part of the United 
States, and was in our possession, yet, under our revenue laws, 
its ports must be regarded as foreign until they were estab- 
lished as domestic, by act of Congress ; and it appears that this 
decision was sanctioned at the time by the Attorney-General 
of the United States, the law officer of the government. And 
although not so directly applicable to the case before us, yet 
the decisions of the Treasury Department in relation to Amelia 
Island, and certaii ports in Louisiana, after that province had 
been ceded to the United States, were both made upon the 
same grounds. And in the latter case, after a custom-house 
had been established by law at New Orleans, the collector at 
that place was instructed to regard as foreign ports Baton Rouge 
and other settlements still in the possession of Spain, whether 
on the Mississippi, Iberville, or the sea-coast. The Department 
in no instance that we are aware of, since the establishment of 
the government, has ever recognized a place in a newly ac- 
quired country as a domestic port, from which the coasting 
trade might be carried on, unless it had been previously made 
so by act of Congress. 

The principle thus adopted and acted upon by the executive 
department of the government has been sanctioned by the de- 
cisions in this court and the Circuit Courts whenever the ques- 
tion came before them. We do not propose to comment upon 
the different cases cited in the argument. It is sufficient to say, 
that there is no discrepancy between them. And all of them, 
so far as they apply, maintain, that under our revenue laws 
every port is regarded as a foreign one, unless the custom- 
house from which the vessel clears is within a collection dis- 
trict established by act of Congress, and the officers granting 
the clearance exercise their functions under the authority and 
control of the laws of the United States. 

In the view we have taken of this question, it is unnecessary 
to notice particularly the passages from eminent writers on the 
laws of nations which were brought forward in the argument. 
They speak altogether of the rights which a sovereign acquires, 
and the powers he may exercise in a conquered country, and 


they do not bear upon the question we are considering. For 
52 * 
vA 














618 SUPREME COURT. 








Fleming et al. v. Page. 





in this country the sovereignty of the United States resides in 
the people of the several States, and they act throngh their 
representatives, according to the delegation and distribution 
of powers contained in the Constitution. And the consti- 
tuted authorities to whom the power of making war and con- 
cluding peace is confided, and of determining whether a con- 
quered country shall be permanently retained or not, neither 
claimed nor exercised any rights or powers in relation to the 
territory in question but the rights of war. After it was sub- 
dued, it was uniformly treated as an enemy’s country, and re- 
stored to the possession of the Mexican authorities when peace 
was concluded. And certainly its subjugation did not compel 
the United States, while they held it, to regard it as a part of 
their dominions, nor to give to it any form of civil government, 
nor to extend to it our laws. 

Neither is it necessary to examine the English decisions 
which have been referred to by counsel. It is true that most 
of the States have adopted the principles of English jurispru- 
dence, so far as it concerns private and individual rights. And 
when such rights are in question, we habitually refer to the 
English decisions, not only with respect, but in many cases as 
authoritative. But in the distribution of political power be- 
tween the great departments of government, there is such a 
wide difference between the power conferred on the President 
of the United States, and the authority and sovereignty which 
belong to the English crown, that it would be altogether un- 
safe to reason from any supposed resemblance between them, 
either as regards conquest in war, or any other subject where 
the rights and powers of the executive arm of the government 
are brought into question. Our own Constitution and form of 
government must be our only guide. And we are entirely sat- 
isfied that, under the Constitution and laws of the United 
States, Tampico was a foreign port, within the meaning of the 
act of 1846, when these goods were shipped, and that the car- 
goes were liable to the duty charged upon them. And we shall 
certify accordingly to the Circuit Court. 





Mr. Justice McLEAN dissented. 
Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Eastern 
District of Pennsylvania, and on the point or question on which 
the judges of the said Circuit Court were opposed in opinion, 
and which was certified to this court for its opinion, agreeably 
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to the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, it is the opinion 
of this court, that Tampico was a foreign port within the mean- 
ing of the act of Congress of July 30, 1846, entitled “ An act 
reducing the duties on imports, and for other purposes,” and 
that the goods, wares, and merchandise as set forth and de- 
scribed in the revord were liable to the duties charged upon 
them under said act of Congress. Whereupon it is now here 
ordered and adjudged by this court, that it be so certified to 
the said Circuit Court. 





Wittiam H. Marriott, PLAINTIFF IN ERROR, v. FreDERICK W. 
Brune, Joun C. Brune, anp Wittiam H. Brune, CopartNners, 
TRADING UNDER THE Firm oF F. W. Brune & Sons. 


By the eleventh section of the act of Congress passed on the 30th of July, 1846 
(Stat. at Large, Pamphlet, page 46), the duties upon imported sugar are fixed at 
thirty per cent. ad valorem. 

The true construction of this law is, that the duty should be charged only upon that 
quantity of sugar and molasses which arrives in our ports, and not upon the quan- 
tity which appears by the invoice to have been shipped ; an allowance being proper 
for leakage. 

The proviso in the eighth section, viz. “ that under no circumstance shall the duty be 
assessed upon an amount less than the invoice value,” is not in hostility with the 
above construction, because the proviso refers only to the price, and not to the 
quantity. 

A protest made after the payment of the duties charged, and after the case had been 
closed up, will not enable a party to recover back the money from the collector; 
but if the protest be made in a single case, with a design to include subsequent 
cases, and the money remains in the hands of the collector without being paid into 
the treasury, and it was so understood by all parties, such a protest will entitle the 
importer to recover the money from the collector. 


Tis case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the District of Maryland. 

It was an action of assumpsit brought by F. W. Brune & 
Sons against William H. Marriott, the collector of the port of 
Baltimore, to recover back certain duties upon importations of 
sugar and molasses, which, it was alleged, had been illegally 
charged, and paid under protest. 

The importations were made in various vessels, and at vari- 
ous times, between the 2d of February, 1847, and the 4th of 
November, 1848. 

On the 3d of February, 1847, the Secretary of the Treasury 
addressed to Mr. Marriott the following letter : — 
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“ Treasury Department, February 3d, 1847. 
“Sir, — For your information and government, in regard to 
allowances to be made for deficiencies and leakage on imports, 
where quantities are ascertained by weighing, gauging, or 
measuring, I transmit a copy of my instructions to the collec- 
tor of New Orleans, of the 30th ultimo, fixing the principles on 
which said allowances are to be made. 
“‘T am, very respectfully, your obedient servant, 
** (Signed, ) R. J. Waker, Secretary of the Treasury. 


“Wa. H. Marriott, Esq., Collector of the Customs, Baltimore. 


The copy of the instructions referred to in the above letter 
was as follows : — 


“ Treasury Department, January 30th, 1847. 

“‘ Sir, —In reference to the subject stated in your letter of the 
7th instant, respecting allowances for deficiencies and invoice 
value, I would remark, that the law makes no distinction be- 
tween articles subject heretofore to specific rates of duty, but 
now liable to ad valorem duty, in the.mode of ascertaining 
quantities with a view to fix the values on which the duties 
are to be assessed. Whatever allowance, therefore, would have 
been made under former laws on articles subject to specific 
duty, would inure under existing laws on articles of the same 
description now liable to ad valorem rates of duty. Conse- 
quently, where the specific duty was heretofore levied on the 
actual quantity landed, as ascertained from actual weighing, 
gauging, or measuring, the same course is to be pursued in regard 
to the same description of articles under existing rates of duty. 

“If, therefore, the quantity of any article falls short of the 
amount given in the invoice, on due ascertainment, as before 
stated, an abatement of the duties to the extent of the defi- 
ciency should be made. If, on the contrary, it be found to ex- 
ceed the quantity stated in the invoice, the aggregate cost or 
value must be made to correspond with such increase, and the 
duties estimated and assessed accordingly. 

“The allowances authorized by the 58th and 59th sections of 
the act of 2d March, 1799, chap. 128, to which you refer, are 
still to be allowed. It is therefore to be observed, that the al- 
lowance made in the 59th section, of two per cent. for leakage, 
applies solely to the case of liquors known in commerce as 
such, and as contradistinguished from liquids of any other de- 
scription. 

“‘T am, very respectfully, your obedient servant, 

“R. J. Watxer, Secretary of the Treasury. 


“ Denis Prieur, Collector of the Customs, New Orleans.” 
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On the 24th of March, 1847, the Treasury Department issued 
the following circular, through the medium of the telegraph : — 





“ H. Mag. Telegraph, March 24, 1847, Washington. 


‘“‘ Sir, — By direction of the Secretary of the Treasury, you 
are requested to make no allowances for deficiencies to invoices 
until further advised. 


‘* (Signed, ) Mc. Youne, Chief Clerk. 
“7, M. Cuasteau, U. 8. Tel.” 


On the same day, the following circular was transmitted 
through the post-office : — 


Circular to Collectors and other Officers of the Customs. 


“ Treasury Department, March 24, 1847. 


“The attention of the Department having been specially 
called to the subject of allowances for deficiency, drainage, 
leakage, and breakage, under the existing laws, and particularly 
in reference to the provisions of the 58th and 59th sections of 
the act of 2d March, 1799, it is decided that in all cases where 
allowances are claimed under said sections, or either of them, 
the appraisers, or other proper officers, shall first ascertain 
whether any deficiency, damage, leakage, or breakage has oc- 
curred during the voyage of importation, by stress of weather 
or other accident at sea, and if so, and the actual leakage, de- 
ficiency, or breakage cannot be otherwise ascertained, then to 
make the allowance as the case may be, for draught, tare, leak- 
age, or breakage, to the extent authorized by said sections ; but 
if said damage, deficiency, leakage, or breakage, so occurring 
as before mentioned, shall be found by said appraisers or other 
officers to be less than the amount authorized by said sections, 
then the allowance shall only be for the actual damage, defi- 
ciency, leakage, or breakage ; and if the amount be ascertained 
to be actually greater than the amount allowed in said sections, 
the actual damage, deficiency, leakage, or breakage shall still 
be allowed, subject to limitations and restrictions imposed by 
former circulars. ; 

‘Tt must be remembered that draught can be allowed only 
on articles imported in bulk, and tare on articles imported in 
casks, barrels, bags, boxes, or other packages, and leakage in 
the case of liquors; but when there is an allowance for tare, 
draught, leakage, or breakage, it must be confined to a separate 
allowance for one of them, and cannot be extended to two or 
more. 

‘‘ Under the 58th section, the allowances for draught or tare 
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are only permitted on ‘articles subject to duty by weight’; 
and under the 59th section, the allowance for leakage and break- 
, age is confined to liquors ‘subject to duty by the gallon’; and 
there are no duties imposed by the act approved 30th July, 
1836, either by weight or gallon; it is an extremely liberal 
construction to allow in any case any operation whatever to 
those sections, even to the limited extent permitted by these 
instructions. 


“ (Signed, ) R. J. Wauxer, Secretary of the Treasury.” 


On the 9th of April, 1847, Brune & Sons addressed the fol- 
lowing protest to the collector at Baltimore : — 


“ Baltimore, 9th April, 1847. 


“Gen. Wu. H. Marriott, Collector of the Port of Baltimore. 

“ Dear Sir, — Having been informed that it is the intention 
of the Secretary of the Treasury not to make allowance on the 
payment of duties on such articles as may result here less in 
quantity, from loss in weight or leakage, than at the time of 
shipment, for instance, sugar, molasses, &c., and on which a 
duty ad valorem of the invoice is exacted, we hereby protest 
against the payment of such entire amount of duty, being of 
opinion that the law at present in force authorizes an allowance 
for actual loss in weight or gauge, as shown by the difference 
in the invoice and the returns of the weighers and gaugers of 
such cargoes after delivery in this port. 

‘We desire that this protest should extend to all our impor- 
tations of sugar and molasses since the operation of the present 
tariff, viz. : — 


Water Witch, from Aricibo, entered 17th November, 1846. 

J. E. Ridgway, from Aricibo, entered 8th February, 1847. 

Juliet, from St. Thomas, entered 15th February, 1847. 

United States, from Ponce, entered 26th February, 1847. 

San Jacinto, from Havana, entered 26th February, 1847. 

Creed, from Cardinas, entered 1st March, 1847. 

At New York, O. Thompson, from Aricibo, entered 3d March, 
1847. 

At New York, Sophia, from Ponce, entered 4th March, 1847. 

At New York, Sarah Adams, from Ponce, entered 9th March, 
1847. 

At New York, Seboris, from Mayaguez, entered 10th March, 
1847. 

Francis Partridge, from Ponce, entered 2d April, 1847 ; and 

Oceola, from Mayaguez, entered this day. 


“The protest upon our previous importations was not made 
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at the time of entry, because we were informed that a fair al- 
lowance would be made, but regret now to learn that the origi- 
nal instructions of the Secretary of the Treasury have been 
countermanded. We are credibly informed that allowances 
have, in cases similar to the above, actually been made in 
neighbouring places, and we think ourselves entitled to equal 
consideration. 

‘‘We have the honor to be, dear Sir, your most obedient 
servants, 


“¢ (Signed, ) F. W. Brune & Sons.” 


On the 28th of June, 1847, Brune & Sons addressed the fol- 
lowing letter to the Secretary of the Treasury : — 


* Baltimore, June 28th, 1847. 

“‘ Sir, — We are informed by the collector of the customs 
of this port, that he will refund us, on our importations of mo- 
lasses, the differences of duty calculated at thirty per cent. ad 
valorem on invoice amount, and what the same would be, tak- 
ing the net gauge of the casks here as the basis; in other 
words, allowing for the loss of molasses on the voyage. The 
collector says, that he will make this return on importations 
made from the Ist of May last. Now, we have been protesting 
against the full duty, which has been exacted from us since a 
length of time, and we would respectfully inquire whether, in 
your opinion, we are not entitled to a similar return on all our 
importations since the Ist of December last, when the present 
tariff went into operation. If such is your decision, will you 
direct instructions to that effect to be given to the collector? 

“We would further respectfully ask whether you do not 
think the duty upon sugar (especially Muscovado, which from 
its nature is subject to a considerable loss on the voyage) should 
be estimated in the same manner as that on molasses ; namely, 
calculating thirty cents ad valorem on the cost of the weight 
landed here, not on the weight shipped ; thus making an al- 
lowance for an unavoidable drainage, or rather only charging 
duty on the pounds of sugar actually brought into the country 
and into consumption. 


‘Hoping you will favor us with an answer to our foregoing 
inquiries, we remain, &c., &c.” 


To which letter the following reply was received : — 


“ Treasury Department, August 9th, 1847. 


*¢ GENTLEMEN : — In reply to your letter of the 6th instant, 
covering a copy of your former letter of the 28th of June last, 
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asking to have the principles of the circular of the 27th of May 
last applied in the case of importations of molasses made prior 
to the date of said circular, I beg respectfully to refer you to 
the inclosed copy of the decision of the Department on a simi- 
lar application from Moses Taylor and others, importers of mo- 
lasses at the port of New York, dated the 16th ultimo. 

“J would add, that the Department has not deemed it expe- 
dient to apply the principles of the circular of the 27th of May 
last to the importations of sugar. Very respectfully, 

* McC. Youne, 
Acting Secretary of the Treasury. 


“ Messis. F. W. Brune & Sons, Baltimore.” 





The letter to Moses Taylor and others, referred to in the 
above letter, was as follows : — 


“ Letter from the Secretary of the Treasury to Moses Taylor 
and others, importers of molasses, New York. 


“ Treasury Department, July 16th, 1847. 


* GenTLEMEN: — The Department duly received the letter 
signed by yourselves and other importers of molasses, at the 
port of New York, dated the 2d ultimo, asking to have the 
principles established by the circular instructions of the 27th 
of May last, for estimating the loss or deficiency in the article 
of molasses occasioned by fermentation, stress of weather, or 
accident during the voyage of importation, applied to all impor- 
tations of molasses made prior to the date of said instructions, 
running back to the day the present tariff went into operation. 

“In reply, I would respectfully state that the Department 
does not feel authorized, under the circumstances of the case, 
to give a retrospective effect to the regulations referred to, as 
desired in your application. Very respectfully, 

“R. J. Waker, 
Secretary of the Treasury.” 


On the 5th of June, 1848, the following circular was issued 
by the Treasury Department : — 


* June 5th, 1848. 


“Your attention is called to circular instructions of the De- 
partment, 24th March, 1847, on subject of allowance for defi- 
ciency, &c. It is represented, that at some of the ports, not- 
withstanding those instructions, allowance is made for tare and 
draught beyond actual deficiency. This must in no case be 
permitted, nor can any allowance be made in any case, whether 
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under the name of tare, or draught, or otherwise, beyond the 
actual deficiency which has occurred during the voyage of 
importation by stress of weather or accident at sea. 

‘“‘ As regards allowance for lost or missing packages, or sepa- 
rate articles, included in the manifest, but not found in vessel 
at unlading in United States, you will be governed by regula- 
tion in circular of 31st December, 1847, p. 1; but in cases 
where no such package has been lost or missing, no allowance 
or abatement of duties can be made for any alleged deficiency 
in any of [the] packages imported, such allowance or abatement 
being exclusively confined to actual deficiency of any article 
which may be discovered in packages when opened, as pre- 
scribed in last proviso to 21st section of act of 30th August, 
1842, it being observed, as enjoined in circular of 18th De- 
cember, 1847, that such allowance can then only be made in 
cases where [it] satisfactorily appears to appraisers that the 
package had not been before opened after shipment for United 
States, and where the package has not passed out of custody 
of officers of customs.” 


The general protest made on the 9th of April, 1847, by 
Messrs. Brune & Sons, has been already set forth. Afterwards 
they made a special protest in each of six several importations, 
but there were thirteen other importations made after the 9th 
of April, 1847, respecting which they relied upon the efficacy 
of the general protest of that day. 

After the decision of the court in Cary v. Curtis, 3 Howard, 
236, Congress passed an act, on the 26th of February, 1845, 
which, among other things, provides : — “ Nor shall any action 
be maintained against any collector, to recover the amount of 
duties so paid under protest, unless the said protest be made in 
writing, and signed by the claimant, at and before the pay- 
ment of such duties, setting forth distinctly and specifically the 
grounds of objection to the payment thereof.” See this act, 
and the second section of the act of 1839, which it was designed 
to alter and explain, 5 Stat. at Large, 349. 

One of the questions before the court was, whether under 
this act the general protest made on the 9th of April, 1847, 
would cover importations made after that day. 

On the 4th of November, 1848, Brune & Sons brought their 
action against Marriott in the Circuit Court. At April term, 
1849, the cause came on for trial, when the following state- 
ment of facts was agreed upon by the counsel. It is not neces- 
sary to copy the tabular statements referred to, because the ex- 
planation of them is deemed suifliciently intelligible. 

VOL. IX. 53 
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“ Statement of Facts. 


“Tt is admitted that the schedule A, herewith filed, to be 
taken as part of this statement, in its first, second, and third 
columus, correctly exhibits the importations of sugar and mo- 
lasses by the plaintiffs into the port of Baltimore, between the 
8th of February and the 8th of November, A. D. 1847, both 
inclusive, and likewise the names of the vessels by which, and 
the places from which, such importations were made, and the 
dates of the entries of such importations ; that column four ex- 
hibits the kind of goods so imported, and how they were con- 
tained ; that column five exhibits the quantity in pounds of the 
sugar, and in gallons of the molasses, shipped in the West In- 
dies, as stated in the invoices which accompanied such impor- 
tations ; that column seven exhibits the dutiable value in for- 
eign currency (including all costs and charges) of the goods 
mentioned in the said invoices; which in column eight is 
changed into American currency, and upon this value duties 
were computed and exacted by the defendant of the plaintiffs, 
and paid by them in order to get possession of their said goods, 
and that the amounts of duties so exacted and paid are stated in 
column nine. 

‘Tt is further admitted, that all the goods imported by the 
plaintiffs, as aforesaid, after their arrival and entry at the cus- 
tom-house, were by the direction of the defendant submitted 
to the examination of weighers and gaugers, officers belonging 
to the custom-house, and who made returns of the weight and 
gauge respectively of the goods submitted to them, which re- 
turns are correctly exhibited in column six. 

“It is further admitted, that if column eight correctly ex- 
hibits the value at the place of shipment of the quantity of 
goods mentioned in the invoices, including costs and charges, 
and exhibited in column five as having been shipped, then col- 
umn ten exhibits the proportionate value at the place of ship- 
ment of the diminished quantity of goods, as ascertained by 
said officers to have arrived in Baltimore, and exhibited in 
column six, including their proportionate share of costs and 
charges; that column eleven exhibits the amount of duty, at 
thirty per cent. ad valorem, on the goods as valued in column 
ten; that column twelve exhibits the excess of duties alleged 
by the plaintiffs to have been overpaid by them, and the aggre- 
gate of the sums in this column constitutes the claim, without 
interest, which they seek to recover in this action. 

“The plaintiffs also claim interest on the alleged over-pay- 
ments appearing in column twelve, from the time of such pay- 
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ments respectively, and which interest is to be hereafter cor- 
rectly ascertained. 

‘Tt is agreed that column ten of schedule B exhibits the 
value in American currency of the deficiency of the goods upon 
arrival, as compared with the invoices, agreeably to the ascer- 
tainment of the actual quantity of goods arrived, by the gauger 
and weigher respectively, no account being taken of costs and 
charges, except in the case of molasses, the proportion of com- 
mission being allowed on that article. 

‘Tt is also agreed, that column eleven in said schedule ex- 
hibits the amount of thirty per cent. on the value of such de- 
ficiency so exhibited. 

‘It is further admitted, that the above-mentioned deficiency 
between the quantity of goods which arrived, according to the 
returns of the government officers, and that appearing in the 
invoices, occurred on, and was produced by, the voyage of im- 
portation. And it is also admitted, that allowances for damage 
to sugar and molasses injured by a peril of the sea on the voy- 
age of importation are calculated in the mode contended for by 
the plaintiffs as the true mode of ascertaining their alleged over- 
payments. 

“Tt is further admitted, that upon the 9th of April, 1847, the 
plaintiffs addressed and delivered to the defendant the general 
notice or protest in writing signed by them, and herewith filed, 
marked C; and likewise, at the time of the entries of the car- 
goes of the Uzardo, Samuel G. Mitchel, Isabella, G. W. Rus- 
sell, W. J. Watson, and Aristes, respectively addressed and de- 
livered to the defendant a special notice or protest in writing, 
signed by them, and copies of which protests are herewith 
filed, marked D. 

“Tt is further submitted, whether the protest of the 9th 
April, 1847, can be applied to the excess of duties claimed to 
have been paid unjustly upon the cargoes of any vessels on 
whose cargoes the deficiencies were ascertained and finally ad- 
justed before the date of said protests, and whether it can be 
applied to the cargoes of those vessels whose deficiencies were 
not finally adjusted by the impost clerk, and whose duties were 
not finally charged to the collector in his accounts until after 
said protest, although said deficiencies were ascertained in fact 
by the gauger and weigher respectively ; and whether such 
general protest can be applied to any subsequent importations 
and payments of the plaintiffs in regard to which there was no 
especial protest. 

“ And it is admitted, that the deficiencies upon all the car- 
goes arriving before the Sarah Adams had been ascertained by 
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the gauger and weigher respectively, and returned by them to 
the defendant, and had been finally adjusted by the impost 
clerk, and that the duties on such cargoes had been charged to 
the defendant in his accounts with the treasury before the 9th 
of April, 1847; but it is admitted, that although the gauger 
and weigher had returned to the defendant the deficiencies on 
the cargoes of the Sarah Adams, Sebois, and Magnolia, yet that 
the impost clerk, whose duty it is to compare such returns with 
the invoices, did not act thereon and ascertain and adjust the 
true amount of duties due on such cargoes, and report thereon 
to the defendant, until after the said 9th of April, 1847. 

“ And it is further admitted, that the gauger and weigher did 
not make their returns of the deficiency in the cargo of the 
Frances Partridge until the 10th of April, 1847. 

“Tt is also admitted, that the custom of the importing mer- 
chants of Baltimore in the sale of sugar and molasses is as fol- 
lows, viz.: — Sugar is sold per pound, that is, at a given price 
per hundred pounds, and molasses per gallon, upon the quan- 
tity returned by the weigher and gauger as having been im- 
ported, without any reference in eithet case (as to the price) 
whether a deficiency in quantity has been suffered on the voy- 
age of importation or not, and also that in no case is the cask 
in which the sugar or molasses is contained sold separately 
by said importing merchants. 

‘‘And it is also admitted, that in all importations of sugar 
from Porto Rico no charge for casks appears in the invoices, but 
that in importations of molasses from that island, and of sugar 
and molasses from Cuba, a separate charge is made for the 
cask. 

“Tt is agreed, that any acts of Congress, and the instructions 
of the Secretary of the Treasury, and his correspondence with 
the plaintiffs, may be referred to by either party for whatever 
purpose they may be legally available. 

“Upon the foregoing statement of facts, the questions to be 
submitted to the court are, — 

“ First. Whether the amount of duties, or any part thereof, 
exacted by the defendant and paid by the plaintiffs was ille- 
gally exacted, by reason of being charged upon the entire 
amount and value of the goods appearing in the invoices to 
have been shipped, without any allowance for the deficiency 
in weight or gauge from the voyage of importation, as shown 
by the returns of the government officers ; and, 

“Secondly. Whether the plaintiffs can recover back in this 
suit the duties so exacted, [or] any part thereof. 

‘“‘If upon these questions the opinion of the court should be 
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in favor of the plaintiffs, then the court shall give judgment 
for the plaintiffs, with costs; but if on these questions the 
opinion of the court should be in favor of the defendant, then 
judgment shall be entered for the defendant, with costs. And 
it is further agreed, that if the judgment in this case should be 
in favor of the plaintiffs, the amount, including interest, for 
which the judgment shall be entered up may be hereafter cal- 
culated, in conformity with the principles which the court shall 
decide to govern the case, with liberty to either party to appeal 
from the judgment of the court, and with the further agree- 
ment, as part of this statement, that the court shall be at liberty 
to draw such inferences from the facts above stated as a jury 
might or would draw therefrom, and that either party shall 
hereafter have power to add to this statement any fact admitted 
by the other party to exist, which may be deemed essential by 
the court for the proper decision of the above questions. 
“ Brown & Brune, for Plaintiffs. 
W. L. Marsuat, for Defendant.” 


Upon this statement of facts the opinion of the Circuit Court, 
as delivered by Mr. Chief Justice Taney, was, that the allow- 
ance for drainage and leakage ought to be made, and that the 
reduction ought to be made according to the dutiable value of 
the portion lost. With respect to the sufficiency of the protest, 
the court held that the protest of 9th April, 1847, could not 
apply to payments previously made, and the plaintiff was not 
entitled to recover them ; but that it covered all cargoes where 
the duties had not before been finally assessed and adjusted by 
the collector. 

The court thereupon entered judgment for the plaintiffs, on 
the case stated, for the damages laid in the declaration, and 
costs, to be released on payment of $5,274.29, with interest 
from the 19th of May, 1849, until paid, and costs of suit. 

From this judgment Mr. Marriott sued out a writ of error, 
and brought the case up to this court. 


It was argued by Mr. Johnson (Attorney-General), for the 
plaintiff in error, and Mr. Brune, for the defendants in error. 


Mr. Johnson made the following points : — 

1. That the duties were properly assessed upon the amount 
of the invoices, under the eighth section of the Tariff Act of 
1846. 

2. That the loss of the sugars from drainage entered into the 
estimation of their value at the time of purchase, and their cost 
to the importer at the time of landing in this country. 

53 * 








630 SUPREME COURT. 








Marriott v. Brune et al. 








3. That the general protest of 9th April, 1845, is not suf- 
ficient to cover the duties on sugars imported subsequent there- 
to, but that a protest in each subsequent importation is re- 
quired by law. Act of 26th February, 1845 (5 Statutes at 
Large, 727). 

4. That the protest must be made at and before the payment 
of the estimated duties, this payment being necessary to obtain 
the goods by the importer. Act of 26th February, 1845 (5 
Statutes at Large, 727); § 49 of the Act of 2d March, 1799 
(1 Statutes at Large, 664). 

In the course of his argument, Mr. Johnson referred to the 
following Treasury circulars, in addition to those above stated : 
— Mr. Secretary Walker to Collectors and other Officers of the 
Customs, 25th November, 1846 (1 Mayo, 349); 24th March, 
1847 (Ibid. 360) ; 27th May, 1847 (Ibid. 362); 31st December, 
1847 (Ibid. 404, et seq. ; see voce ‘ Allowances,” 405; see also 
voce “Invoices,” 407); 5th June, 1848 (printed copy); 12th 
June, 1848 (printed copy); Ist February, 1849 (printed copy). 
Mr. Secretary Meredith, 27th July, 1849 (printed copy) ; 10th 
August, 1849 (printed copy). 


Mr. Brune, for the defendants in error, made the following 
points : — 

1. That they were only chargeable by law with duties upon 
the value of quantities of goods actually imported by them, as 
shown by the returns of the weighmasters and gaugers, and not 
upon the value of any portions of such goods lost upon the 
voyage of importation. 

2. That, as there is no evidence in the case, by appraisement 
or otherwise, of any undervaluation in the invoice value of the 
goods shipped at the foreign ports, the invoice values must be 
held to be the true dutiable values of the goods so shipped ; 
and, as full duties have been exacted from the defendants in 
error upon the whole quantity of goods shipped, and as if it 
had all arrived, withont any allowance or deduction for such 
portion of such goods as was lost on the voyage, they may now 
recover the sums exacted by way of duty upon the’ portion of 
goods so lost. 

3. That the defendants in error, by the protest of the 9th of 
April, 1847, and their other protests subsequent thereto, have 
sufficiently complied with the provisions of the act of 1845, 
ch. 22; and under them the plaintiff in error is liable in this 
action for the sums exacted by way of duty upon goods lost by 
leakage or drainage on the voyage of importation, belonging to 
all the cargoes entered on and after that day, as well as belong- 
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ing to cargoes previously entered, but which were not then 
finally adjusted. 

In the argument of the first and second points, the counsel re- 
ferred to the following acts of Congress : — 1799, ch. 22, $$ 21, 
A9, 72 (1 Stat. at Large, 627); 1818, ch. 79, $$ 4, 5, 9, 15 (3 
Stat. at Large, 433); 1823, ch. 21, $$ 1, 4, 5, 16 (3 Stat. at 
Large, 729); 1828, May 19, $ 8 (4 Stat. at Large, 273) ; 1832, 
July 14, $$ 7, 15 (4 Stat. at Large, 591, 593); 1842, ch. 270, 
$$ 16, 21, 24 (5 Stat. at Large, 548); 1846, July 30, $¢ 1, 4, 8. 

And to the following acts, authorizing allowances : — 1799, 
ch. 22, $$ 52, 58, 59 (1 Stat. at Large, 627); 1818, ch. 79, 
$$ 15, 16 (3 Stat. at Large, 433); 1823, ch. 21, $ 21 (3 Stat. 
at Large, 729); 1842, ch. 270, § 21 (5 Stat. at Large, 548), to 
be taken in connection with § 22 of the act of 1818, and $ 15 
of the act of 1823, just cited. 

And to the foilowing acts in construction of the proviso of 
the eighth section of the act of 1846, viz. : — 1818, ch. 79, $$ 9, 
11, 12, 15 (3 Stat. at Large, 433); 1823, ch. 21, $$ 13, 14,21 
(3 Stat. at Large, 729). 

For the construction of the term ¢mports, to United States v. 
Lyman, 1 Mason, 482; United States v. Lindsey, 1 Gallison, 
365; United States v. Vowell, 5 Cranch, 368. 

Upon the third point, to the acts of 1839, ch. 82, $ 2 (5 Stat. 
at Large, 348); 1845, ch. 22 (5 Stat. at Large, 727); and to 
Elliot v. Swartwout, 10 Peters, 137; Swartwout v. Gihon, 3 
Howard, 210, 239-241, 255; Casy v. Curtis, Ib. 251. 


Mr. Justice WOODBURY delivered the opinion of the court. 

The plaintiff in error in this case seeks to reverse a judgment 
below, which enabled the Brunes, as importers of certain sugars 
into Baltimore, to recover back from the collector a supposed 
excess of duties, which had been paid upon them. In some of 
the cargoes there was a small quantity of molasses, but both are 
regarded as resting on the same basis. The points involved are 
three in number. 

1. What should be the true amount of duties in this case 
under our revenue system, looking to the general legislation on 
the subject, and to the nature of the transaction ? 

2. Whether the result which may be thus obtained should 
be affected or prevented by the special proviso in the eighth sec- 
tion of the law of 1846? 

3. Whether the protests, filed by the importers, were such 
as to enable them in point of law to recover back all which has 
been allowed by the court below ? 

In considering the first question, it is to be noticed that the 
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duties to be paid on imported sugar are now regulated chiefly 
by the act of Congress of July 30th, 1846. (9 Stat. at Large, 
46.) By the eleventh section of that act the duties are fixed 
at thirty per cent. ad valorem. 'The collector here exacted that 
rate on the quantity of sugar named in the invoice and shipped 
from foreign ports. But the quantity which arrived and was 
entered here was less than that shipped, by drainage and waste, 
to the extent of near five per cent. ; and the defendants con- 
tended that the duty should be paid only on that diminished 
quantity. 

The general principle applicable to such a case would seem 
to be, that revenue should be collected only from the quantity 
or weight which arrives here. That is, what is ¢mported, — for 
nothing is imported till it comes within the limits of a port. 
(See cases cited in Harrison v. Vose, 9 Howard, 372.) And by 
express provision in all our revenue laws, duties are imposed 
only on imports from foreign countries ; or the importation from 
them, or what is imported. (5 Stat. at Large, 548, 558.) The 
very act of 1846 under consideration imposes the duty on what 
is “imported from foreign countries.” (p. 68.) The Consti- 
tution uses like language on this subject. (Article 1, $$ 8, 9.) 
Indeed, the general definition of customs confirms this view ; 
for, says’ McCulloch (Vol. I. p. 548), “Customs are duties 
charged upon commodities on their being imported into or ex- 
ported from a country.” 

As to imports, they therefore can cover nothing which is not 
actually brought into our limits. That is the whole amount 
which is entered at the custom-house ; that is all which goes 
into the consumption of the country; that, and that alone, is 
what comes in competition with our domestic manufactures ; 
and we are unable to see any principle of public policy which 
requires the words of the act of Congress to be extended so as 
to embrace more. 

When the duty was specific on this article, being a certain 
rate per pound, before the act of 1846, it could of course ex- 
tend to no larger number of pounds than was actually entered. 
The change in the law has been merely in the rate and form 
of the duty, and not in the quantity on which it should be as- 
sessed. 

On looking a little further into the principles of the case, it 
will be seen that a deduction must be made from the quantity 
shipped abroad, whenever it does not all reach the United 
States, or we shall in truth assess here what does not exist 
here. The collection of revenue on an article not existing, 
and never coming into the country, would be an anomaly, a 
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mere fiction of law, and is not to be countenanced where not 
expressed in acts of Congress, nor required to enforce just 
rights. 

It is also the quantity actually received here by which alone 
the importer is benefited. It is all he can sell again to cus- 
tomers. It is all he can consume. It is all he can reéxport for 
drawback. (1 Stat. at Large, 680-689; 4 Stat. at Large, 29.) 

Nor is his sugar improved in quality by the drainage, so as 
to raise any equity against him by it. The evidence in the 
ensuing case from New York, which was argued with this, 
shows that the article usually becomes of a worse color and 
quality than before, though if not drained at all it might fer- 
ment and become still more inferior. 

Indeed, the reasonableness of this deduction seems counte- 
nanced by various other acts of Congress. In certain instances, 
where a loss usually occurs, and where a general and reason- 
able rate of reduction could be prescribed, they have authorized 
it expressly in several cases of the character referred to. 

Thus, in the case of liquors, a certain fixed per cent. is de- 
ducted in the measure, in all cases, for leakage (1 Stat. at Large, 
166), and still more is deducted for breakage, when in bottles. 
(1 Stat. at Large, 672.) So another reduction is made in 
weight for tare and draft. (1 Stat. at Large, 166.) The last 
should be draff, meaning dust and dirt, and not what is gen- 
erally meant by “draught” or ‘ draft.” 

But beside these instances, in cases of an actual injury to an 
article arriving here in a damaged state, a reduction from the 
value is permitted expressly on account of the diminished value. 
1 Stat. at Large, 41, 166, 665. 

The former cases, referred to for illustration, rest on their 
peculiar principles, and allowances in them are made by posi- 
tive provisions in acts of Congress, even though the quantity 
and weight of the real article meant to be imported should ar- 
rive here. Because, knowing well that the whole is not likely 
to arrive, and being able to fix, by a general average, the ordi- 
nary loss in those cases with sufficient exactness, the matter 
has been legislated on expressly. 

Yet there are other cases of loss, from various causes, which 
may be very uncertain in amount, for which no fixed and in- 
flexible rate of allowance can be prescribed, and which must, 
therefore, in each instance, be left to be regulated by the gen- 
eral provisions for assessing duties, and the general principles 
applicable to them, as before explained. Consequently, where 
a portion of the shipment in cases like these does not arrive 
here, and hence does not come under the possession and cog- 
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nizance of the custom-house officers, it cannot, as heretofore 
shown, be taxed on any ground of law or of truth and propriety, 
and does not therefore require for its exemption any positive 
enactment by Congress. 

Such is the case of a portion being lost by perils of the 
sea, or by being thrown overboard to save the ship; or by 
fire, or piracy, or larceny, or barratry, or a sale and delivery on 
the voyage, or by natural decay. If there be a material loss, 
it can make no difference to the sufferer or the government 
whether it happened by natural or artificial causes. In either 
case, the article to that extent is not here to be assessed, nor to 
be of any value to the owner. 

To add to such unfortunate losses, the burden of a duty on 
them, imposed afterwards, would be an uncalled for aggrava- 
tion, would be adding cruelty to misfortune, and would not 
be justified by any sound reason or any express provision of 
law. On the contrary, Congress, in several instances, when the 
articles imported actually arrived here, and were afterwards de- 
stroyed by fire before the packages had been opened and en- 
tered into the consumption of the country, have refunded or 
remitted the duties. 2 Stat. at Large, 201; 5 ibid. 284; 6 
ibid. 2. : 

But much more should duties not be exacted on what was 
lost or destroyed on its way hither, and which never came even 
into the possession or control of the custom-house officers, and 
much less into the use of the community. 

Something has been urged in argument on the estimate 
made by the appraisers, and the final character attached to it. 
However that may be, if one was made in this case it could be 
final only as to the price of the sugar abroad, and not as to the 
quantity or weight reaching this country. ‘The latter is fixed 
by another class of officers, authorized by law for that purpose ; 
and if the appraisers undertake to fix it, their action in that re- 
spect is coram non judice, and a nullity. 

The price abroad in this case depended on a variety of cir- 
cumstances, as the size of the crop, the urgency of the de- 
mand in the market, the quality of the article, &c.; and the 
invoice may be primd facie evidence of the result of these and 
other causes in establishing that price; but for a quarter of a 
century it has been departed from by the appraisers, if the 
facts ascertained by them will warrant it; though their action 
and decision as to the price are understood not to be here in 
this respect in controversy. 

The various circulars from the Treasury Department, which 
have been referred to, and which have been construed in some 
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cases to permit the deduction of the quantity not really arriving 
in this country, and in others to forbid it, are entitled to much 
respect in deciding on the true meaning of the revenue laws. 
But when contradictory or obscure, they furnish less aid, and 
are never decisive or incontrollable. Their design is, of course, 
to protect the revenue from evasions, and the policy of the 
courts is the same, when deciding how the laws ought to be 
executed on these subjects. 

But as Congress wishes to foster an honest and honorable 
commerce by its laws, no less than obtain revenue, it is neither 
the true policy nor right of Departments or of courts, nor is it 
presumed to be their desire, to thwart the views of Congress, or 
embarrass mercantile business, when not attended by equivo- 
cation and fraud, or to throw doubts and difficulties over the 
liberal course proper to be pursued generally towards the com- 
munity in any branch of trade. 

Thinking, then, as we do, that making this deduction is not 
only the legal, but the more reasonable and liberal course, it 
has our full approbation. 

The second point of inquiry, concerning the restrictive 
effect of the proviso on the eighth section of the act of 1846, 
has been very earnestly urged as opposed to a construction al- 
lowing this deduction. It is argued, that allowing it would 
usually reduce the aggregate value below the invoice, and that 
this is prohibited by the words of the proviso, enacting, “That 
under no circumstance shall the duty be assessed upon an 
amount less than the invoice value, any law of Congress to the 
contrary notwithstanding.” 9 Stat. at Large, 43. 

But this proviso apparently relates to the enactment in the 
section where it stands, concerning the owner, or his agent, 
raising the invoice or assessment to “the true market value of 
such imports in the principal markets of the country whence 
the importation shall have been made.” 

If, however, it was meant to be general, as seems more likely 
from previous laws, and to hold the owner to his invoice in all 
cases, by a species of estoppel, so far as not to let it be made 
lower than was originally admitted in the invoice, then the re- 
striction manifestly relates to the price only. He need not be 
estopped about the quantity in the invoice, as the duty is not 
assessed on the quantity abroad, but on the quantity reaching 
home, and entered and ascertained by law by the measurer and 
weigher here. But he might properly be in respect to the 
price, as it is on the price abroad, and charges added, that the 
duty is by law to be assessed. 

The language of the proviso is not artistic, nor very clear, 
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but, from the considerations just stated, we think the words 
“less than the invoice value” must mean the same as invoice 
price. It can, too, bear no other construction consistent with 
its language and probable design, and the evident design, look- 
ing to all the circumstances, must govern. 16 Peters, 367 ; 
Paine, C. C. 11; Bac. Abr. Statute, 1. 

But what is calculated to remove all doubt, as to the true 
meaning of the proviso, is a clause in the act of April 20th, 
1818, on this same subject. 3 Stat. at Large, 437. 

The twelfth section provides, that, in “all cases where the 
appraised value shall be less than the invoice value, the duty 
shall be charged on the invoice value in the same manner as if 
no appraisement had been made.” 

This is plain and intelligible, and by value refers, of course, 
to the price in the invoice, as that is to be fixed by the apprais- 
ers. Making the deduction, then, which was made below in 
this case, was no violation of this proviso, as it was a reduction 
in the quantity below the invoice, and not in the price. 

The last question relates to the validity of the protests to the 
extent held in the Circuit Court. 

There is no pretence that the protest by letter, dated the 9th 
of April, 1847, was not good in form and substance for all the 
cargoes which had then been entered and the duties not paid. 
Though in some of the previous entries no protest had been 
made at the time, under an impression that the duties on what 
had been lost would voluntarily be refunded, yet, where the 
payment had been closed up, the court did not feel justified, nor 
do we, in embracing those cases under any existing equities, 
without the written protest required by the act of Congress. 
(5 Stat. at Large, 727.) But where the duties had not been 
closed up in any cases, when the written protest in April was 
filed, — though the preliminary payment of the estimated duties 
had taken place, — the court justly considered the protest valid. 
Because, till the final adjustment, the money remains in the 
hands of the collector, and is not accounted for with the 
government, and more may be necessary to be paid by the 
importer. 

The question as to subsequent entries being covered by this 
protest is not so clearly in favor of the importer. But as they 
all depended on a like principle, —as from the circulars of the 
Department some doubt existed whether the excess of duties 
would not voluntarily be refunded, —as the amounts in each im- 
portation were small, and both parties thus became fully aware 
that the excess in all such cases was intended to be put in con- 
troversy and reclaimed, — we are inclined to think this written 
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protest may fairly be regarded as applying to all subsequent 
cases of a like character, belonging to the same parties. 
Judgment affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Maryland, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be, 
and the same is hereby, affirmed, with costs and damages at 
the rate of six per centum per annum. 





Tue Unirep States, PLAINTIFFs IN ERROR, v. cloracE SouTHMayp 
AND STEPHEN C. SouTHMaAyp. 


The decision in the preceding case of Marriott v. Brune affirmed. 

The fact, that the seller of sugars abroad takes into consideration the probable loss 
from drainage, does not justify the collector in our ports in charging a duty upon 
the portion thus lost. The duty must be assessed upon what arrives in this coun- 
try, and not upon what was purchased abroad. 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the Southern District of New 
York. 

It involved the same question as the preceding case of Mar- 
riott v. Brune, viz. Whether, in calculating the duties upon an 
importation of sugar, allowance should be made for leakage 
and drainage, with the additional fact in evidence, that the 
purchaser abroad takes into consideration the probable loss in 
fixing the price to be paid. 

There was in this case only a single importation, which was 
made from Porto Rico, in September, 1849. The weight of 
the sugar, according to the invoice, was 191,710 pounds Span- 
ish, and its actual weight at the time of entry 180,713 pounds, 
the difference being 10,997 pounds. The sugar being ap- 
praised, the appraisers added a quarter of a cent per pound to 
the invoice, and upon the invoice price, thus increased, the 
duty amounted to $2,441.70. The defendants paid only 
$ 2,350, being the duty less the loss in weight from drainage. 
For the difference, being $91.70, the United States brought 
suit against the importers. This course was pursued in order 
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that the case might be brought to this court, under the act of 
3ist May, 1844 (5 Stat. at Large, 658). 

In October, 1849, the cause came on for trial in the Circuit 
Court, when the jury, under the instructions of the court, which 
are set forth in the following bill of exceptions, found a verdict 
for the defendants. 


Bill of Exceptions. 

The counsel for the plaintiffs, to maintain the issue upon 
their part, gave in evidence the following invoice and entry. 
(It is not necessary to recite them in extenso. ) 

The counsel for the defendants then and there admitted, that 
the defendants were partners, and imported and entered at the 
custom-house in the city of New York the merchandise con- 
tained in the said invoice and entry; that the invoice weight 
of the sugar, so imported and entered as aforesaid, was 191,710 
pounds Spanish, and that its actual weight at the time of entry 
for the payment of duty was 180,713 pounds Spanish, and that 
. the deficiency in the actual weight from the invoice weight 
was caused by drainage during the voyage of importation, and 
amounted to 10,997 pounds Spanish, and, at the rate at which 
the sugars in the invoice were appraised for the purposes of 
calculating the duty, was of the value of $335 in the currency 
of the invoice. 

The counsel for the defendants also admitted, that the duty 
upon the invoice weight of sugar at the valuation of the ap- 
praisers amounted to $2,441.70, and that they had paid only 
the sum of $ 2,350. 

The counsel for the plaintiffs then admitted that the plain- 
tiffs’ claim in this cause is only for the sum of $ 91.70, being 
the difference between the duty, if assessed according to the 
invoice weight, and the duty assessed upon the actual weight 
when entered. 

The piaintiffs’ counsel then called witnesses, who, being 
severally duly sworn, testified as follows : — 

Isaac Phillips. I am an assistant appraiser in the New York 
custom-house, and am principally engaged upon West India 
goods, — sugars and molasses. I have been such appraiser 
since November 30, 1846. The invoice now shown me is the 
original invoice of the importation of sugars in question in this 
case, and there is upon it a return in my handwriting showing 
that I added one quarter of a cent per pound to the invoice 
value. The duty was made up upon (1.) the invoice price; 
(2.) the charges of export duty and labor; (3.) usual commission ; 
and (4.) the addition of a quarter of a cent a pound. This ad- 
dition amounted to $ 479.28 in the currency of the invoice. 
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Moses Taylor. Iam, and for more than twenty years past 
have been, an importing merchant in the city of New York, 
and am largely concerned in the importation of sugars, mostly 
from Havana. My own importations for the last two years 
were from thirty to forty millions of pounds. I imported about 
11,000 hogsheads this year, and about 14,000 last year; the 
rest of my importation was in boxes. 'The hogsheads in which 
sugar is imported are well drove, but not tight, like liquor-casks. 
The export weight of sugar does not generally hold out on 
arrival here. 

The deficiency is about five per cent. on an average on 
Muscovado sugars ; by Muscovado we mean sugar not clayed 
or refined, —all sugars which come in hogsheads. ‘This 
deficiency arises from drainage on the voyage. Never have 
been in the West India Islands. The fact of the loss by 
drainage is well known to the trade, and generally enters into 
the calculations of the importing merchant ; it enters into his 
calculations as to the cost of the article here. I always make 
such calculation. 

Thomas Tileston. I am an importing merchant in this city, 
and am largely concerned in the West India trade, and constant- 
ly receiving sugars. Muscovadoes fall short on arrival, from 
the export weights, from three to seven per cent. ; in the extreme 
to ten per cent., and on an average four and a half or five per 
cent. This deficiency is caused by drainage. What passes off is 
syrup or molasses, and goes into the ship’s hold and is a total 
loss. The casks are not made tight, because it is not necessary. 
Tight hogsheads, which would prevent the loss of weight by 
drainage, cost much more than those actually used. Arum-hogs- 
head costs twice as much as the usual sugar-hogshead, and the 
rougher casks answer as well. If the syrup or molasses were 
kept in by tight hogsheads, it would settle in the lower part of 
the hogshead, and it would cost as much to extract it as it is 
worth. The effect of importing in tighter casks is not to im- 
prove the sugars. We all, who are familiar with the trade, 
understand that the sugars will fall short. We know when we 
buy that they will fall short in weight on arrival. 

Henry A. Coit. I am an importer of this city engaged in 
commerce with the West Indies. I have resided many years 
in Cuba, and have seen sugars manufactured and packed. 
They are packed in white-oak casks, very strong, to resist 
pressure, but not so tight as to prevent drainage. The sugar is 
placed in the casks originally for the purpose of drainage. Af- 
ter it is boiled it is first placed in vats for cooling, where it re- 
mains three or four hours; it is then put into the hogsheads, 
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and they are placed in the receiving-house, standing on their 
chines over a tank. The bottom of the hogshead is perforated 
with three or four holes, one half or three quarters of an inch 
in diameter, to allow free drainage, to let the molasses run into 
the tank. The next process is to put sugar-cane plugs into the 
holes, which stops the drainage partially but not entirely. The 
sugar remains thus in the receiving-house three weeks, some- 
times longer, for the purpose of drainage ; the casks are then 
filled up with sugar, the heads put on, the hoops driven, the 
casks turned upon their bilges, and rolled out for exportation ; 
the holes are generally left with the same stoppage of sugar- 
cane. ‘The drainage continues until arrival, and after arrival, in 
New York, but not through the holes in the heads of the hogs- 
heads. The per centage of loss is more or less, according to 
the perfection of the first drainage and the length of the voy- 
age; the average is about five percent. The fact that imported 
sugars do not hold out in weight is well known to the trade, 
and enters into the calculation of the importer. 

Being cross-examined by defendants’ counsel, the witness 
testified that the drainage after the hogsheads are rolled out is 
from the bilge between the staves, and from the lower heads, 
where the staves join the heads. 

Royal Phelps. Iam a merchant in New York in the West 
India trade, and deal in Porto Rico sugars. I have been in 
Porto Rico, and have seen sugars made there. ‘There is no 
material difference between the mode of making sugar in Porto 
Rico and that in use in Cuba, as stated by the last witness. In 
Porto Rico they use red-oak staves for the hogsheads, and do 
not usually drain the sugar so long, I think, as three weeks. 
Porto Rico sugars do not usually hold out on arrival to the ex- 
port weight ; drainage on the voyage is the general cause. I 
have known invoices overrun in weight on arrival, but in such 
cases [ supposed there was some error in making up the in- 
voices. ‘This loss is well known to the trade, and enters into 
the calculations of the merchant ; the average deficiency is five 
per cent., perhaps more. Porto Rico usually loses more than 
Cuba sugar. I am of the firm of Maitland, Phelps, & Co. 

The plaintiffs’ counsel thereupon rested, and the defendants’ 
counsel thereupon called witnesses, who, being sworn, severally 
testified as follows : — 

Thomas Tileston, being further cross-examined by defend- 
ant’s counsel, testified: We have imported sugar more or less 
for more than twenty-five years; have bought and have re- 
ceived consignments. Of late years we have imported several 
thousand hogsheads each year. I have usually found the holes 
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in the casks filled with sugar-cane, with the hard part of the cane 
loosely put in and easily drawn out by a gimlet. ‘The drainage 
on the voyage is from the bilge; it is not possible for it to drain 
from the heads, as the casks are stowed on the bilge. I think 
no party would be authorized to stow the casks on the chines; 
good and ordinary stowage would be on the bilge. The sugar- 
cane is a soft substance, and is not put in with much care; it 
is to keep the sugar from coming out of the holes, and is suf- 
ficient for that purpose. It is my impression, from my ex- 
perience, that the drainage of the sugar produces a grayish 
color. The grocers like a sugar of & bright color, with a large, 
clear, transparent grain. The draining detracts from the live- 
liness of the sugar ; it produces a grayish color, which makes 
it of less value. 

Being cross-examined by the plaintiffs’ counsel, the witness 
testified: All Muscovado sugars diminish above five per cent. 
on the average. The sugars that drain most are more likely 
to turn gray, and thus be affected as to their value, than those 
that drain little. It is difficult, perhaps impossible, for any one 
purchasing sugar in Cuba to tell how it will turn out in New 
York, either in respect to drainage or color. In deciding upon 
the quality of sugars, the judgment of merchants is frequently 
baffled. I cannot say how large a proportion of sugar turns out 
grayish or sick. I can say, as a general thing, that draining on 
the voyage does not improve, but, if any thing, deteriorates the 
sugar. The sugar generally changes, but does not improve 
on the voyage. ‘The samples imported in air-tight tin cases 
(whether rightly sampled in Cuba I cannot say) are better than 
the sugars in bulk. I have never been in the countries of ex- 
port, nor seen sugar made, or before it was exported ; I judge 
of the deterioration from what I know, as well as what is the 
general opinion. 

John W. Downes. I am a master of a vessel. I have be- 
come acquainted with the manufacture of sugar in Porto Rico. 
I resided there seventeen years, and was connected with the 
manufacture of sugar. The process in Porto Rico varies but a 
trifle from that described by the witness, Mr. Coit. The sugar 
is from fifteen to thirty days purging in the receiving-house in 
the casks. The planters use rough-made casks, like rice tierces, 
only stronger, made of red-oak. The sugar, when placed in 
casks, is a sort of thick syrup. The holes are bored in the 
bottom head of the casks. When the drainage is completed, 
the casks are headed up and rolled out. The sellers never stop 
the holes up otherwise than as while draining with sugar-cane. 
Sometimes purchasers put in other plugs; I do always, but as 

54 * 
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a general rule it is not done. The casks are stowed on the 
bilge, and the drainage is entirely from the bilge, not through 
the holes. 

Being cross-examined by the plaintiffs’ counsel, the witness 
testified: The casks are stowed on the bilge because they 
make better stowage for the vessel, and in every way. 

Being further examined by the counsel for defendants, the 
witness testified: I have seen sugar at Porto Rico, on the 
voyage, and here. Sugar is deteriorated on the voyage, but 
what effect drainage has on it in this respect I cannot say ; 
whether it is the steam, want of air, bilge-water, drainage, or 
what injures it, but I know the fact that generally it is injured. 

The defendants’ counsel then introduced in evidence the 
following return of the weigher at the custom-house in New 
York, which was read to the court and jury. 


Weighmaster’s Return, Import per Brig John Colby, Ponce. 
H. Sourumayp & Sons. 
Matilda, 76 hogsheads of sugar 90,916 10,909 80,007 


7 40 47,808 5,736 42,072 
J 24 " a 30,820 3,698 27,122 
Quemada, 21 “ “ 26,340 3,160 20,575 
LM 10 “ “6 12,428 1,491 10,937 

180,713 


New York, September 29, 1849. 
Darius Ferry, 
United States Weigher. 


Invoice weight. . . . (ee es s Oe 
Actual weight in New York i*« «os & See 
ny +s 6s & ee * + 2 6 i eee 


The defendants’ counsel then offered to prove that the draw- 
back upon reéxportation was always calculated upon the actual 
weight of the sugar at the time of reé€xportation, as shown by 
the weigher’s return. ‘To this proof the plaintiffs’ counsel ob- 
jected, but the court overruled the objection, and admitted the 
testimony, and to such ruling the plaintiffs’ counsel then and 
there excepted. 

The defendants’ counsel then proved that, upon re€xportation 
of sugars, the drawback was calculated upon the actual weight, 
as shown by the weigher’s return at the time of reéxportation. 

The defendants’ counsel then rested ; whereupon the court 
charged the jury, that the United States were not entitled to 
collect any more duties on the defendants’ sugars than upon 
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the appraised value per pound, calculated upon the quantity 
actually entered, as shown by the weigher’s return, and that 
they should find a verdict for the defendants. 

To this charge of his honor, the judge, and every part there- 
of, the plaintiffs’ counsel then and there excepted. 

Upon this exception the case came up to this court. 


It was argued by Mr. Johnson (Attorney-General), for the 
plaintiffs in error, and Mr. Butler, for the defendants in error. 


Mr. Johnson, for the plaintiffs in error, made the following 
points : — 

1st. That the duties were properly assessed upon the amount 
of the invoice, under the eighth section of the Tariff Act of 
1846. 

2d. That by the sixteenth and seventeenth sections of the 
Tariff Act of 1842, which are in force, the decision of the ap- 
praisers is final, unless appealed from to two merchants, whose 
decision is also final. 5 Stat. at Large, 563, 564. 

3d. That if it were not, the duties were properly assessed, 
the loss of the sugars from drainage entering into the estimation 
of their value at the time of purchase, and their cost to the im- 
porter at the time of landing in this country. 

Ath. That the evidence introduced to show that drawback 
upon re€xportation was always calculated upon the actual 
weight of the sugar at the time of reéxportation was improperly 
allowed. 


Mr. Butler, for the defendants in, error, made the following 
points : — 

I. It is conclusively shown, by the facts given in evidence 
upon the trial, that the difference between the invoice weight 
at the port of shipment, and the actual weight in New York 
(10,997lbs. Spanish), was caused by drainage during the voy- 
age of importation. 

II. There being no question of fact to be submitted to the 
jury, the whole case resolved itself into a question of law, that 
is, the construction to be given to the proviso in the eighth 
section of the Tariff Act of July 30, 1846 (Acts and Resolu- 
tions Ist Sess. 29th Cong., authorized pamphlet ed., pp. 69, 70), 
declaring, ‘“‘ that under no circumstances shall the duty be as- 
sessed upon an amount less than the invoice value, any law 
of Congress to the contrary notwithstanding.” 

In the interpretation of this clause, it is submitted that the 
following rules should be observed : — 

Ist. If the words of the proviso be obscure, the intent of its 
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makers is to be resorted to, in order to discover their meaning. 
6 Bac. Abr., tit. Statute, I. § 5, pp. 384-386 ; Dwarris on Stat- 
utes, 688 — 690. 

2d. This intent is to be collected from the context ; from 
the occasion, spirit, and reason of the law; from other acts in 
part materia yet in force ; and from the general course of leg- 
islation on the subject. 1 Bl. Com. 60, 61, 87, 88; 6 Bac. Abr., 
tit. Statute, I. $§ 2, 3, pp. 380, 382; 1 Kent’s Com. pp. 461 - 
464; The Sloop Elizabeth, 1 Paine, C. C. 11; Bend v. Hoyt, 
13 Peters, 270-273 ; Lawrence v. Allen, 7 Howard, 793. 

3d. While such a construction should be given to the proviso 
as will remedy the mischief which led to its enactment, the 
words should not be extended to embrace cases not within 
such mischief. Authorities above cited; Reniger v. Fogossa, 
Plowden, 1, 20; Zouch v. Stowell, Plowden, 365, 366; 2 
Coke’s Inst. 386; Williams v. Pritchard, 4 T. R. 2. 

Ath. Nor, if the words of the proviso can be otherwise satis- 
fied, should they be so construed as to produce a consequence 
repugnant to reason or justice, even though such a consequence 
be within their literal meaning. Authorities above cited. 

5th. Repeals by implication are not favored (6 Bac. Abr., tit. 
Statute, D. p. 373 ; 2 Dwarris, 673, 674); and therefore a con- 
struction which will involve such a repeal of provisions here- 
tofore always treated as an essential part of the revenue laws, 
and not plainly repugnant to the new statute, should be 
avoided. 

6th. A thing which, by the sound application of the fore- 
going rules, is found not to be within the intent of Congress, is 
not within the statute, even though embraced by its letter. 
The generality of the clause must, in this case, be so restrained 
in its interpretation as to conform to the intent of its framers. 
Authorities above cited. 

7th. If, after applying all other rules, it be found that the 
clause equally admits of two constructions, the one imposing, 
and the other omitting to impose, a burden on the importer, 
the former of these constructions is to be preferred as the true 
one. Dwarris on Statutes, 743 ; Hubbard v. Johnston, 3 Taunt. 
177, 220, 221; Adams v. Bancroft, 3 Sumner, 387; Bend v. 
Hoyt, 13 Peters, 270, 273, 278. 

Ill. The claim of the United States, to collect duties on the 
invoice weight of the sugars in question, is founded on a con- 
struction of the proviso which makes it include the quantity as 
well as the cost or value of the goods mentioned in the invoice. 
If this be its true construction, the following results are una- 
voidable : — 
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ist. The operation of the clause cannot be limited to Musco- 
vado sugars, the article now in question, but must equally ap- 
ply to all other imported articles, the cost or value of which is 
stated in the invoice in reference to, and by the computation 
of, the quantity of such article. 

2d. The merchant will be compelled to pay duties on the 
quantity mentioned in his invoice, how much soever it may 
exceed the quantity actually imported, and no matter to what 
cause the difference may be referrible. 

3d. As the eleventh section of the act of 1846 (pamphlet ed., 
p. 70) repeals all acts and parts of acts repugnant to its pro- 
visions, the construction claimed by the government, if adopted, 
must of necessity involve the repeal of all former laws making 
allowances for damage, deficiency, or loss occurring, by what- 
ever cause, during the voyage of importation. 

Ath. It will also render nugatory many acts still required of 
the importer, and of the officers of the customs. 

IV. The proviso in the eighth section of the Tariff Act of July 
30th, 1846, under which the United States claim to collect du- 
ties on the invoice weight of the sugars in question, does not, 
on its fair and true construction, warrant such claim. It relates 
merely to the cost or value of the goods mentioned in the in- 
voice ; it leaves the quantity of such goods to be ascertained 
according to the preéxisting laws; and in cases where quantity 
enters into the valuation, it forbids the assessment of the duty 
upon an amount less than that produced by calculating the true 
quantity of the goods actually imported, according to the price 
or value stated in the invoice ; but it does not require or author- 
ize the collection of duties on goods which, though described 
in the invoice, are never brought into the country. 

V. The proof given on the trial, that the loss in weight on 
Muscovado sugars, by drainage during the voyage of importa- 
tion, is well known to the importing merchants, and enters into 
their calculations, has no bearing whatever on the construction 
of the act of Congress, nor can it invalidate the construction 
given to it by the Circuit Court. Nor is the fact, in any other 
respect, material or relevant to the decision of this cause. 

VI. The fact that the government appraisers, on their exam- 
ination of the sugar, added to its cost or value one quarter of a 
cent per pound, amounting, on the invoice weight, to $ 479.28 in 
the currency of the invoice (Macuquino currency, 87} cents to 
the dollar, Invoice and Entry, Record, pp. 6, 7), and that this 
appraisement was submitted to by the defendants, has no bear- 
ing whatever on the questions presented by the record. 
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Mr. Justice WOODBURY delivered the opinion of the court. 

This case was an importation of both sugar and molasses, 
under circumstances raising no question, except one, which has 
not been settled in the preceding case of Marriott v. Brune et al. 

The additional point here arises on the evidence of several 
witnesses, that, when sugars of this kind are purchased abroad, 
the buyer usually takes into consideration in fixing the price, 
that the drainage or waste in weight will probably equal near 
five per cent. on the whole. It is argued, that the price abroad 
is, therefore, lower in this proportion on this account; and 
hence, that no deduction should be made here for what is taken 
into consideration there. 

But the first answer to this position is, that if the price is 
fixed too low there, or lower than it should be on the quantity 
likely to be saved and to arrive here, it is the duty of the ap- 
praisers to raise the price ; and it must be presumed they would 
raise it, if required by all the facts. 

In the next place, this calculation by the merchant abroad 
in fixing the price is a mere speculative or commercial one, 
connected with profit and loss, and not with a view to the du- 
ties to be assessed here. 

Again, the duty here is regulated by law, and not by any es- 
timates of such a character by men of business; and by law it 
is imposed on the quantity entered here, and not the quantity 
shipped abroad; and on the true price abroad as estimated by 
the appraisers, and not necessarily as estimated by the owners. 

Again, if the owner was benefited by this drainage in the 
improved quality of the sugars or molasses left, and to the ex- 
tent of the loss in weight, there might be some equity in con- 
sidering him liable for the weight abroad. But, as explained in 
the preceding case, such does not seem to be the current of the 
evidence. 

There are cases, likewise, of imports here, made by the pro- 
ducers of the article abroad. In those, this supposed element 
in the price to prevent the justice of a reduction in the weight 
here could hardly exist, as there is no sale abroad ; and this 
shows the incongruity and want of applicability of such a fact 
to constitute a rule, in any case, for estimating ad valorem duties. 

There is another objection in the argument of this case, that 
some matters of fact were not submitted to the jury. But as 
no request was made on that point below, and the questions 
seem, by acquiescence on both sides, to have been ruled on the 
law only, so as to be reconsidered here, it is too late, we think, 
for objections like those. 

Judgment affirmed. 
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Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the South- 
ern District of New York, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, affirmed. 





Tue State oF PENNSYLVANIA, CoMPLAINANT, v. THE WHEELING 
AND Betmont Bripce Company, WILLIAM OrTEeRSAN, AND GEORGE 
CrorFt. 


In a cause depending in this court in the exercise of original jurisdiction, wherein the 
State of Pennsylvania complained of the erection of a bridge across the Ohio 
River at Wheeling, the cause was referred to a commissioner, for the purpose of 
taking further proof, with instructions to report to the court by the first day of the 
next stated term. 


Tus case was transferred to this court by an order of Mr. 
Justice Grier, one of the judges of the Supreme Court of the 
United States, under the following circumstances. 

On the 16th of August, 1849, at the court-room of the Cir- 
cuit Court of the United States, in the city of Philadelphia, be- 
fore Mr. Justice Grier, one of the judges of the Supreme Court 
of the United States, Mr. Stanton appeared to move for an in- 
junction in behalf of the State of Pennsylvania, at the instance 
of her Attorney-General, against the Wheeling and Belmont 
Bridge Company, and their agents, William Ottersan and George 
Croft. 

Notice of the motion was given on the 28th of July. At the 
same time, a copy of the bill was served upon the defendants. 
The bill stated, among other things, — 

“That the Ohio River, being one of the navigable waters 
leading into the Mississippi, is, and for a long time hath been, 
an ancient navigable public river, and common highway, free 
to be navigated by the citizens of the State of Pennsylvania, 
as well as by all other citizens of the United States. That 
heading at Pittsburg, in the State of Pennsylvania, and run- 
ning through that State for the distance of fifty miles, naviga- 
ble for its whole extent from Pittsburg to its mouth, many 
citizens of that State long have been, and of right were, and 
still are, accustomed to navigate said river, to pass and repass 
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along its course and channel unobstructed and at pleasure, with 
their steamboats, transporting passengers in great numbers, car- 
rying large quantities of freight, and conducting a valuable 
trade and commerce between the city of Pittsburg, in the 
State of Pennsylvania, and the ports of Cincinnati, Louisville, 
St. Louis, New Orleans, and many other places on the Ohio 
and Mississippi Rivers, and their branches. 

“That the defendants are erecting a bridge one hundred 
miles below Pittsburg, across the channel of the Ohio River, 
between Zane’s Island and the main Virginia shore or bank at 
Wheeling. That this bridge will hinder and prevent the pas- 
sage of citizens of the State of Pennsylvania along said river 
under said bridge, with their steamboats, as they are commonly 
accustomed to do, and will obstruct the navigation of the Ohio 
River. ‘That it will interrupt, hinder, and disturb the citizens 
of the State of Pennsylvania in their lawful use and enjoyment 
of the Ohio River as a common highway, in passing and re- 
passing the same, will increase the difficulty, hazard, and ex- 
pense of navigating it with their steamboats carrying passen- 
gers and freight as they have been accustomed, and are now 
doing, and have right to do; and will interrupt, diminish, and 
greatly disturb the trade, commerce, and business of the citi- 
zens of Pennsylvania over and upon said river, and between the 
city of Pittsburg and other ports on the Ohio and Mississippi 
Rivers and their branches; to the great damage and common 
nuisance of the citizens of Pennsylvania, as well as of other 
citizens of the United States, and to their irreparable injury.” 

It also stated that the bridge was erected under color of an 
act of the Virginia General Assembly, which provides, “ If the 
said bridge, mentioned in the eighth section of this act, shall 
be so erected as to obstruct the navigation of the Ohio River in 
the usual manner, by such steamboats and other crafts as are 
now commonly accustomed to navigate the same, when the 
river shall be as high as the highest floods heretofore known, 
then, unless, upon such obstruction being found to exist, such 
obstruction shall be immediately removed or remedied, the said 
last-mentioned bridge may be treated as a public nuisance, and 
abated accordingly.” That steamboats were accustomed to 
navigate the river requiring a space of eighty feet above the 
water surface, and that the flood of 1832 was 444 feet above 
low-water level, usual spring floods being 35 feet, and that the 
bridge was to be only 93} feet above low-water level at its 
eastern end, and 62 feet at the west end. 

It was also stated, by way of amendment, that the State of 
Pennsylvania owned and possessed certain valuable public im- 
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provements of canals and railways for the transportation of pas- 
sengers and goods, constructed at a great expense, for channels 
of commerce, to connect the waters of the Delaware River with 
the Ohio at Pittsburg, and the waters of Lake Erie with the 
Ohio at Beaver. That from the transportation of passengers 
and goods along these works, she was accustomed to receive 
large tolls and revenue. That these works terminated at, and 
are constructed with direct reference to the free navigation of, 
the Ohio River. That the goods and passengers transported to 
and from those ports upon her improvements were accustomed 
to arrive and depart in steamboats along the Ohio River; and 
that the Wheeling Bridge would so obstruct the navigation of 
the river as to cut off the trade and business along the public 
works of Pennsylvania, impair and diminish her tolls and reve- 
nue, and render her improvements useless. 

The bill prayed injunction and general relief. 

With the bill were filed exhibits, viz. :— 

1. The Act of Incorporation by the General Assembly of Vir- 
ginia, under which defendants claim right to erect the bridge. 

The charter contains this clause : — 

‘‘ If the said bridge, mentioned in the eighth section of this 
act, shall be so erected as to obstruct the navigation of the Ohio 
River in the usual manner, by such steamboats and other crafts 
as are now commonly accustomed to navigate the same, when 
the river shall be as high as the highest floods heretofore 
known, then, unless, upon such obstruction being found to exist, 
such obstruction shall be immediately removed or remedied, 
the said last-mentioned bridge may be treated as a public nui- 
sance, and abated accordingly.” 

2. A Report of the Engineer of the Bridge Company, accom- 
panied by a diagram. 

{n this report, the bridge is represented to be 92 feet, at the 
water’s edge, above the low-water line on the Wheeling side, 
and on the island side 62 feet, deflecting from the water’s edge 
at Wheeling to the island at the rate of 4 feet in 106. 

The report also states, that the flood of 1832 was 44} feet 
above the low-water level. 

A supplemental bill was also exhibited by complainant’s coun- 
sel, setting forth that, since the preparation of the original bill 
and service of notice, the defendants had proceeded with their 
work, and had stretched iron cables across the channel of the 
river so as to obstruct navigation. It prayed that these might 
be abated, and for relief, as in the original bill. 

The complainant’s counsel then read affidavits to show, 
among other things : — 

VOL. IX. 55 
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1. The amount of steambaat trade and commerce of the 
Ohio, between Pittsburg and the ports of Cincinnati, Louis- 
ville, St. Louis, New Orleans, and other places on the Ohio and 
Mississippi Rivers. 

2. That a large portion of the steamboats engaged in this 
trade are owned and navigated, in whole or in part, by citizens 
of Pennsylvania. 

3. That the principal steamboats engaged in this trade re- 
quire for free passage from sixty to eighty feet space above the 
water surface, and, as now constructed, cannot, on high water, 
pass the bridge at Wheeling. 

4. That the present diameter and height of their chimneys 
have been found by experience to be essential to their speed and 
capacity, and cannot be reduced without impairing the fitness 
of the boats for profitable and useful trade and commerce. 

5. That their chimneys cannot be lowered so as to pass the 
bridge at Wheeling on high water, without changing their con- 
struction, at a great expense; and the process of lowering and 
hoisting will always be attended with expense, delay, and im- 
minent hazard to the safety of the boat, its crew and passen- 
gers, — chimneys being six feet in diameter, and over forty feet 
above the hurricane deck. 

6. That the Pittsburg packets, and other boats of the largest 
class, have been accustomed to navigate the river to and from 
Pittsburg, at their present height, and no boats lower their 
chimneys except when compelled by the state of water in the 
river to pass through the canal around the falls at Louisville. 

7. That the boats accustomed to lower at Louisville are built 
with reference to passing through the canal, and are much 
smaller in size and capacity than the Pittsburg packets, and 
other boats accustomed to navigate the rivers in high waters. 

8. That, in the opinion of many practical men, it is impossi- 
ble to reduce or lower the chimneys of such boats as are en- 
gaged in the packet trade. And that the bridge at Wheeling 
will so obstruct their navigation at high water, for which they 
are specially adapted, as in a great measure to exclude them 
from business and diminish their value, there being seven pack- 
ets, costing each from thirty to forty thousand dollars. 

9. That the bridge at Wheeling will so obstruct navigation 
that a large portion of trade hitherto accustomed to pass and 
repass to and from Pittsburg will be excluded from that port 
and other ports of Ohio and Pennsylvania above Wheeling. 

10. That, in the opinion of competent engineers, a bridge 
might be so erected as not to obstruct navigation. 

The defendants then filed to the original bill their answer, 
in which it was set forth, — 
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That by the statutes of Virginia, referred to in the bill, the 
defendants are the delegates and trustees of certain franchises, 
part of the eminent domain of that State, exercisable within 
her territory. 

That the sovereignty of Virginia over the place in which 
this erection is to be made has never been ceded or surrendered. 
That the clause of the Ordinance of 1787 which declared that 
“the navigable waters leading into the Mississippi and St. 
Lawrence, &c., shall be common highways, and for ever free 
to the citizens of the United States,” &c., was not intended to 
operate within the reserved territory and sovereignty of Vir- 
ginia. 

That a free navigation is not to be understood as one free 
from such partial or incidental obstacles as the best interests 
of society may render necessary, and does not prevent States 
from constructing in or over such rivers such beneficial bridges 
or useful improvements of navigation as may not materially ob- 
struct them as highways. 

That Congress, in 1806, ordered a road to be constructed 
from Cumberland to the Ohio, and afterwards provided for its 
continuation from the western bank of Ohio to the Muskingum 
River and Zanesville, and so on through the States of Ohio, 
Indiana, and Illinois. That this road was afterwards surren- 
dered to the States through which it passed. 

That the passage by ferry between Wheeling and Zane’s 
Island was found dilatory and precarious by day, and ordinarily 
useless by night, being frequently impassable on account of 
ice, &c. 

That, a bridge being much desired by the people of Ohio and 
Virginia, acts were passed in 1816 by those States, authorizing 
a bridge across the river at Wheeling, but which provided that, 
if such bridge should be so constructed as to injure the naviga- 
tion of the said river, it should be treated as a public nuisance, 
and be liable to abatement as other public nuisances. And ten 
years were allowed for completion of the bridge. 

That, by an act of Virginia of 1836, certain facilities for the 
reorganization of the said company were conferred, and the 
time, by consent of Ohio, extended ten years longer; that this 
company constructed a bridge from Zane’s Island to the Ohio, 
or western shore. 

That on the 14th of March, 1847, the Legislature of Virginia 
passed an act reviving and continuing certain parts of the 
former acts, and providing for the reorganization of the corpo- 
ration “with power to erect and keep a wire suspension toll- 
bridge on and from Zane’s Island to and upon the main Vir- 
ginia shore or bank at the city of Wheeling.” 
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That this act had the following proviso: — ‘“‘ That if the said 
bridge shall be so erected as to obstruct the navigation of the 
Ohio River in the usual manner, by such steamboats and other 
crafts as are now accustomed to navigate the same, when the 
river shall be as high as the highest flood therein heretofore 
known, then, unless, upon such obstruction being found to ex- 
ist, such obstruction shall be immediately removed or remedied, 
the said last-mentioned bridge may be treated as a public nui- 
sance, and abated accordingly.” 

That respondents were organized under this act in May, 
1847, and an engineer appointed in July, 1847, who reported a 
plan, which was published and extensively circulated, and 
made contracts for its erection in September, 1847. 

That the elevation of the bridge at the highest point over 
the channel is over 93} feet above low-water surface. 

That for eighteen months past it has been “ steadily and no- 
toriously progressed with”; that the persons at whose sugges- 
tion these proceedings are instituted must have known it, and 
yet, while all this expensive work was being done, no objections 
were made, but the work quietly permitted to progress until 
nearly the whole cost of the bridge was expended, the first 
wires drawn over, and the bridge on the eve of completion. 

The answer insists on the following grounds of objection to 
the proceedings : — 

ist. That if the evils imputed to this bridge were true, the 
persons injured might have remedy in the courts of Virginia, 
and her Attorney-General is ready to institute proceedings by 
quo warranto or indictment. 

2d. That the complainant has no corporate capacity to be- 
come a party to a suit in the Supreme Court, to protect or vin- 
dicate the rights of her citizens, and prays that this part of their 
answer may stand for a demurrer or plea, as well as answer. 

3d. The defendants admit that the citizens of Pennsylvania, 
in common with the citizens of the whole United States, are 
entitled to the use of the Ohio as a common or public high- 
way, but claim that their bridge is not an obstruction, and is 
itself a connecting line of a great public highway, as important, 
as a means of intercommunication, as the navigation of the 
Ohio, and ‘claim the principle of concession and compromise, 
which enters so largely into the structure of our government.” 
That this bridge will be very beneficial to the people of the 
neighbouring States. 

Ath. That the State of Pennsylvania herself has set the ex- 
ample of authorizing bridges to be constructed across this stream 
no higher than this. 
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5th. That the report of certain engineers of the United 
States to Congress, in 1848, recommended a wire bridge, and 
gave as their opinion, that “by an elevation of ninety feet 
every imaginable danger of obstructing or endangering the nav- 
igation would be avoided.” Also, that certain reports of com- 
mittees in Congress recognized the necessity of a bridge at 
Wheeling, and recommended an appropriation, stating that a 
bridge can be erected that will not offer the slightest obstruc- 
tion to the navigation. 

6th. That the objections to the bridge are only to the insuf- 
ficiency of headway for steamboats, and they aver that the 
headway left is amply sufficient ; that the highest usual rise of 
the river Ohio does not exceed thirty-eight and a half feet, but 
will not average thirty-five feet for spring floods, nor much ex- 
ceed twenty-nine feet; that the flood of 1832 was an extraor- 
dinary flood, which rose forty-four and a half feet above low 
water at Wheeling, on the 11th of February, 1832; that land- 
ings and warehouses were under water, and the river too high 
for navigation, or, if navigated, that boats might have passed 
over Zane’s Island. 

7th. That for all useful purposes the pipes of steamboats 
need not exceed forty-seven feet above the water, and if the 
draft should not be sufficient at that height, that blowers might 
be added. ‘That chimneys might have hinges on them, so that 
they could be lowered without much inconvenience. That 
the bridge over the canal at Louisville does not give a headway 
of over fifty-six feet, and chimneys of greater height usually 
have hinges to accommodate themselves to it, and steamboats 
made with high chimneys and without hinges should conform, 
‘“ because the height of chimneys of steamboats above a certain 
limit involves secondary considerations of contingent and rela- 
tive expediency or convenience, rather than such as are of abso- 
lute importance or necessity in connection with the material or 
indispensable purposes of navigation.” 

Sth. That the bridge will not be an appreciable incon- 
venience to boats of the average class, whose height, they aver, 
will not average over fifty-two feet, and not sixty-five feet, as 
stated in the bill; but it is admitted that there are boats whose 
chimneys are of greater height, which is asserted to be un- 
necessary; or, if necessary, they should be provided with 
hinges ; that these high chimneys have been but lately brought 
into use, are of “extravagant and unnecessary ” height, and 
“ ot up” by commercial rivals, who promote these proceedings 
‘in the name of a sovereign State, to destroy a useful and ne- 
cessary work.” 
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9th and lastly. That the bridge will not diminish or destroy 
trade between Pittsburg and other ports, or do irreparable in- 
jury to the citizens of Pennsylvania. 

Affidavits were also read to support the answer. 

After argument by counsel, Mr. Justice Grier delivered an 
opinion, which concluded as follows : — 

“The application of the principles I have stated to the facts 
of this case will result in refusing, without prejudice, an injunc- 
tion before the sitting of the Supreme Court, for the following 
reasons : — 

“Ist. Because the question of the plaintiff's right to prosecute 
this is new, and involves the jurisdiction of the court. For if 
the State of Pennsylvania is not entitled to prosecute such an 
action, the Supreme Court can have no original jurisdiction in 
the case. 

“2d. The injury threatened is not imminent and certain, but 
contingent. It may or may not happen before the final hearing 
of this cause, or before this application may be renewed before 
the court. In the mean while, this cause may be brought to a 
final hearing, the cause being now at issue, and having prefer- 
ence on the list. And on the first Monday of December next 
the plaintiff will have an opportunity of moving the court for 
an injuncticn on the bill and answer, when the question of 
jurisdiction can be finally decided. Nor is there any evidence 
to justify the supposition, that in the mean time the income of 
the Pennsylvania improvements will be materially affected. 

“3d. The injury will not be irremediable if any should occur ; 
as the owner of every boat which may be hindered or delayed 
in the mean time from passing along the river by this obstruc- 
tion will have a clear remedy at law, to recover damages 
against the company and the individuals engaged in its erec- 
tion. 

“Ath. If the defendants proceed in the mean time to complete 
the bridge, they will gain no equity thereby ; but if judgment 
be obtained against them, they will be compelled to abate the 
nuisance at their own expense. 

“Tt is therefore ordered, that said bill and supplemental bill, 
answers, and exhibits here read, be filed in the clerk’s office 
of the Supreme Court of the United States, and that the de- 
fendants answer the amendment and supplemental bill within 
thirty days, and that on the first day of the next term of the 
Supreme Court of the United States the complainant have 
leave to move for an injunction, as prayed for in said original 
and supplemental bills, and that this order and notice be en- 
tered by the clerk on the docket of said court.” 
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Pursuant to this order, the bill, supplemental bill, and an- 
swers were filed in the office of the clerk of the Supreme Court, 
at Washington, on the 6th of September, 1549. 

On the 7th of October, 1849, the Wheeling and Belmont 
Bridge Company filed their answer to the amended and supple- 
mental bills, reiterating the grounds of defence assumed in the 
first answer, and suggesting others which had not been previ- 
ously noticed. 

On the 12th of November, 1849, the plaintiff served on the 
defendant a notice of her intention to apply to the Supreme 
Court for an injunction, as prayed for in the original and sup- 
plemental bills, on other grounds which were set forth in a sec- 
ond supplemental bill, a copy of which accompanied the notice. 
This second supplemental bill averred that the defendants had 
erected their bridge over the channel of the Ohio in such a 
manner as to hinder, and obstruct, and prevent the passage of 
steamboats, owned and navigated by citizens of Pennsylvania, 
to and from her ports, over and along said river, and from pass- 
ing from Pittsburg to other ports in Ohio and Kentucky below 
said bridge. It charges, that on the 10th day of November, 
1849, the steamboat Messenger, owned and navigated by citizens 
of Pennsylvania, engaged in the carrying trade between Pitts- 
burg, a port of entry in Pennsylvania, and Cincinnati, a port of 
entry in Ohio, and intermediate ports, duly licensed, equipped, 
and enrolled according to the acts of Congress, cleared from 
the said port of Pittsburg with a large cargo of freight and pas- 
sengers for the port of Cincinnati and other intermediate ports, 
and while on her voyage along the channel of said river, on the 
night of the 10th of November, at a usual stage of water, to 
wit, twenty-one feet, was hindered and obstructed from passing 
along said channel, and obliged to stop by reason of said bridge, 
and with great trouble and danger to the officers and crew, and 
expense and loss of time to her owners, was compelled to have 
seven and a half feet of her chimneys cut off in order to pass 
said bridge. 

It is further alleged that the Hibernia, another boat owned 
and navigated by citizens of Pennsylvania, on a voyage from 
Cincinnati to Pittsburg, on the 11th day of November, 1849, 
was hindered by said bridge from prosecuting her voyage, and 
obliged to stop at Wheeling, a port of entry in Virginia, and 
there discharge her passengers and cargo. 

The bill further charges, that, since the filing of said original 
bill, sundry citizens of Pennsylvania have contracted for, and 
are engaged in, the construction of ships and sea-going vessels, 
to be propelled by wind and steam, and desire to continue in 
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said business. That the building of such vessels is a profitable 
branch of business, and that any obstruction to the navigation 
of the Ohio River at high stages of water will interfere with 
and destroy said branch of business, and prove alike detrimental 
to the revenues of the Commonwealth of Pennsylvania and to 
the interests of her citizens. It is further charged, that the 
Wheeling Bridge will produce this resv!t, and practically give 
a preference to the port of Wheeling and other ports lower 
down the river, to the great injury of the citizens and State of 
Pennsylvania. The plaintiff, therefore, prays that the defend- 
ants may be enjoined from keeping said bridge across said river, 
and be required to abate the same. 

On the 2d of February, 1850, the defendants filed their an- 
swer to the second supplemental bill. 

It stated, “ that, since the filing of their former answers in this 
case, the Legislature of the State of Virginia have passed an act 
amendatory and explanatory of the various acts which had been 
previously passed by that body, (and which taken together con- 
stituted the charter under which your respondents erected their 
bridge,) and more particularly of the fourteenth section of the 
act passed March 19, 1847. This amendatory and explanatory 
act declares in substance, that, whereas the Wheeling and Bel- 
moni Bridge Company, by virtue of an act passed March 19, 
1847, entitled ‘ An act to revive and amend an act, entitled an 
act incorporating a company to erect a toll-bridge over the 
Ohio River at Wheeling, passed February 10, 1836,’ had 
erected across and over the main channel of the Ohio River, 
from the main Virginia shore to Zane’s Island, at the city of 
Wheeling, in Ohio County, a wire suspension-bridge, consisting 
of a single span of one thousand and ten feet from centre to 
centre of the supporting towers, the height of which is ninety 
feet at the eastern abutment, ninety-three and a half feet at the 
highest point, and sixty-two feet at the western abutment, 
above the low-water level; and whereas the fourteenth section 
of the said-act of March 19, 1847, provided, among other things, 
that the said wire suspension-bridge should be so erected as not 
‘to obstruct the navigation of the Ohio River in the usual man- 
ner, by such steamboats and other crafts as were then com- 
monly accustomed to navigate the same, when the river should 
be as high as the highest floods therein heretofore known’ ; 
and whereas doubts had arisen as to the true construction or 
meaning of the said fourteenth section, and it was desirable to 
remove such doubts, and more clearly to express and declare 
the true-intention and meaning of the aforesaid section, it was 
by said act declared and enacted, that the said wire suspension- 
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bridge, so erected across the Ohio River, at Wheeling, as afore- 
said, at the height of ninety feet at the eastern abutment, 
ninety-three and a half feet at the highest point, and sixty-two 
feet at the western abutment, above the low-water level of the 
Ohio River, be, and the same thereby was, declared to be of 
lawful height, and in conformity with the intent and meaning 
of the said fourteenth section of the act of March 19, 1847. 

‘A copy of which said act of the General Assembly of Vir- 
ginia, passed January 11, 1850, and duly authenticated, is here- 
with exhibited, and prayed to be taken, received, and read, as 
a part of this answer. . 

‘“¢ Your respondents further say, that said act above exhibited 
furnishes a full and complete answer to all the objections urged 
by the complainant to your respondents’ bridge, on the ground 
that it has not been constructed in conformity with the requisi- 
tions of the charter of the company. 

“Your respondents, therefore, rely on said act of Assembly 
of Virginia for that and for all other purposes for which it may 
legally avail, and pray that they may be allowed the benefit of 
all defences arising under said act, in the same manner, and to 
the same extent, as if specially pleaded. 

‘“¢ Having fully answered, your respondents pray to be hence 
dismissed, with their costs by them in this behalf unjustly ex- 
pended.” 

Numerous depositions were filed on behalf of the complainant 
and respondents, which it is not expedient further to refer to, 
as the order of the court is merely interlocutory. 





The cause was opened by Mr. Darragh and Mr. Stanton, 
for the complainant, and concluded upon the same side by Mr. 
Walker. For the respondents, it was argued by Mr. Stuart 
and Mr. Johnson (Attorney-General). A report of the argu- 
ments of the counsel is deferred until the final decision of the 
case. 


Mr. Justice NELSON announced that the court had passed 
the following interlocutory order. 

The court having heard the counsel on the part of the com- 
plainant, and also on the part of the respondents, on the motion 
for an injunction in this cause to remove the obstruction of the 
navigation of the Ohio River, as charged in the original, amend- 
ed, and supplemental bills of the complainant, by means of the 
erection of the suspension bridge in said bills mentioned, and 
which said obstruction is denied in the answers put in ‘thereto 
by the respondents ; and on due deliberation being had thereon, 
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and upon the pleadings and the proofs before us, it is ordered, 
that the cause be referred to the Honorable R. Hyde Walworth, 
late Chancellor of the State of New York, as a commissioner 
of the court, hereby appointed, to take such further proofs in 
the cause as the counsel for the respective parties may see fit 
to produce before him, at such time or times, and at such place 
or places, as he may appoint, on the application of the counsel 
of either party; due notice being given of the time and place 
of the taking of the said proofs. 

1. Upon the question, whether or not the bridge aforesaid, 
mentioned in the pleadings aforesaid, is or is not an obstruction 
of the free navigation of the said Ohio River at the place where 
it is erected across the same, by vessels propelled by steam or 
sails, engaged, or which may be engaged, in the commerce or 
navigation of said river; and if an obstruction, as aforesaid, 
shall be made to appear, what change or alteration in the con- 
struction and existing condition of the said bridge, if any, can 
be made, consistent with the continuance of the same across 
said river, that will remove the obstruction to the free naviga- 
tion by the vessels aforesaid, engaged in the comimerce and 
navigation of said river as aforesaid ; and, 

2. That the said commissioner shall report to this court by 
the first day of the next stated term thereof, upon the questions 
hereby referred to him, together with the proofs which shall 
have been produced before him by the respective parties. And 
that all other questions in the said cause shall be reserved until 
the coming in of the said report of the commissioner, and the 
further hearing of counsel upon the matters therein ; and, 

3. That the said commissioner shall have the power, if 
deemed necessary by him in the course of the hearing of the 
said cause, to appoint a competent engineer, whose duty it 
shall be to take the measurement of said bridge, its appendages 
and appurtenances and localities in connection therewith, under 
the direction and instructions of said commissioner, and to 
make a report to him on the same, which report shall be an- 
nexed to the report of the said commissioner to this court. 

The said commissioner is hereby authorized to appoint a 
clerk to assist him in the execution of this commission. 

The compensation to be allowed to the said commissioner for 
his time and services, for his clerk and engineer that may be 
appointed, and all other necessary expenses by him incurred in 
said commission, upon the coming in of the report of the com- 
missioner, will be ascertained and fixed and awarded against 
the parties, as the court may deem right and proper, upon the 
principles of equity and justice. 
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And that the parties shall each advance to the said commis- 
sioner two hundred and fifty dollars, before or at the time he 
enters upon the execution of the commission. 

The clerk will send a certified copy of this order to the com- 
missioner. 


To this order Mr. Justice DANIEL dissents. It is his 
opinion, that the case is not presented to this court between 
such parties in interest as can give jurisdiction to this court. 
The only legitimate ground of jurisdiction in this case, under 
the Constitution, would be the fact of such a direct interest or 
right on the part of Pennsylvania as a State as would authorize 
her to become a party in this controversy. ‘The interest of 
the State of Pennsylvania in this case, if indeed any such is 
shown, is that which she may have in the competition which 
may or which does exist between works of public improvement 
erected by herself, and rival works erected by other States 
within their own territory. No direct interest on the part of 
the State of Pennsylvania is shown in the vessels or steamboats 
which navigate the rivers Ohio and Mississippi, nor in any ques- 
tion connected with the rights of that State separate and apart 
from the individual interests of the owners of steamboats, or 
other private citizens of the State of Pennsylvania. Again, the 
question of nuisance or no nuisance is one proper for the cog- 
nizance of a court of law, to be determined by a jury upon the 
testimony of witnesses confronted and cross-examined before a 
jury in open court, and under its supervision. In this view of 
the question, it would seem to be irregular to determine it 
upon affidavits and by a court of equity, and without the inter- 
position of a jury, and in the absence of the witnesses. The 
order now made in this cause seeming to lead to the latter mode 
of settling the question of nuisance, it is therefore hereby for- 
mally objected to. 
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ions were omitted in the reports of the cases to which they 
apply, and are therefore published in an Appendix. 





Wirners v. GREENE. (p. 213.) 


Mr. Justice NELSON dissented. 

I am obliged to dissent from the judgment of the court in 
this case. I agree to the principles of law, generally, as ex- 
pounded in the opinion delivered ; but cannot agree to the ap- 
plication that has been given to them in deciding the case. 

The defence turns upon the effect of the pleas, as there is a 
demurrer to each of them. 

The first sets up fraud in the sale of the fillies in two partic- 
ulars; namely, first, in representing that they were raised by 
the vendor and were sound, when, in fact, they were not raised 
by him, and were knowingly unsound. Second, that they 
were of a particular pedigree, which is set forth, when in fact 
they were not, and that well known to the vendor. The plea 
further avers, that the fillies were purchased upon the faith of 
these representations, and then concludes that the sealed note 
given for the purchase-money was obtained by fraud, and is 
void in law. 

The second plea is like the first, with the addition of an at- 
tempt to account for the omission to return, or to offer to return, 
the fillies on the discovery of the fraud. To this end it is 
averred, that the vendee resided some three hundred miles dis- 
tant; that the defendant did not discover the extent of the un- 
soundness until the fall after the purchase (which was made in 
February, 1839), and that he did not learn their pedigrees till 
the fall of 1839, or winter of 1839-40; that from the time 
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of the discovery of the fraud he was ready and willing, and de- 
sirous, to return the fillies, if he had had an opportunity, which 
he had not; and that from the discovery of the fraud down to 
their death, which happened in the winter and spring of 1840, 
he was ready and willing to return them. 

Now, there were two lines of defence to this action for the 
purchase-money, either of which it was competent for the de- 
fendant to avail himself of by proper pleadings, as has been fully 
shown in the opinion of my brother Daniel, and need not be 
repeated ; namely, first, a rescindment of the contract of sale, 
and, second, a failure of consideration in whole or in part. 

jither of these grounds was available against the action, if fraud 
had been committed in the sale. But they stand on different 
principles, and depend upon a different state of facts. 

As to the first, the rescindment, which, of course, goes to 
the whole cause of action, as the contract is avoided altogether, 
it is indispensable that the defendant should return, or tender a 
return, of the property, within a reasonable time after the dis- 
covery of the fraud. And in this respect the law holds him to 
a strict compliance with the rule ; he is not permitted to wait, 
and speculate upon the chances whether it would be best to 
return the property, and avoid the contract entirely, or to affirm 
it, and seek indemnity by way of damages. He must make 
his election at once. 

Now which of these grounds of defence has the defendant 
sought to maintain by his pleas? Clearly, a rescindment of 
the contract. The first relies upon the fraud itself as an avoid- 
ance, — the second, the fraud, with an attempt to account for 
the omission of the offer to return. The first seeks to avoid 
the contract, and still keep the property ; the second superadds 
a willingness to return. Both are defective, for want of the 
element essential to this line of defence, namely, a return, or 
an offer to return, the property. The first omits the averment 
entirely, and the averment in the second is altogether defec- 
tive. 

The fillies were kept several months, as is admitted in the 
plea, after the discovery of the fraud ; and as to the distance 
of the vendor from the defendant, and difficulties in his way of 
tendering a return, the answer is, the rule of law imposes all 
that burden upon him, as a condition of rescindment. And 
if he is unable to comply with it, it is his misfortune, so far, 
at least, as it may compel him to resort to some other ground 
of defence. Certainly, it will afford no reasonable ground for 


avoiding the contract, and, at the same time, keeping the prop- 
erty 
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A return, or an offer to return, on the discovery of the fraud, 
is an indispensable element of the rule, and without which 
there can be no rescindment. A willingness to return, or a de- 
sire to return, uncommunicated to the vendor, will not do, and 
has no authority in the law. 

The defence, then, must rest upon the failure of consider- 
ation, and which, I agree, is available to the defendant, whether 
it goes to the whole or in part, according to the law of Ala- 
bama, as well as the laws of most of the States, and latterly in 
the English courts. 

But the question here is, not whether this is a good defence 
to the action, but whether the defence is that set up by the 
pleas. The only questions here arise upon them. We are 
confined to the grounds of defence as there set forth, and as 
there to be found, and to no others. And, as I think I have 
already shown, these place the defence upon the principle of 
the right to rescind the contract, to repudiate it altogether, de- 
nying any and every obligation under it. 

The other ground of defence admits the contract, but seeks 
to diminish the extent or amount of the liability for the want 
of, or for a defect in, the consideration upon which it is 
founded. ‘There is an appropriate plea for a defence of this 
description, and it is settled in the courts of Alabama that, un- 
der a plea of failure of consideration, a partial failure may be 
proved in abatement of the purchase-money. There are sev- 
eral cases to this effect. 1 Stewart & Porter, 71, 226, 242; 3 
ib. 98; 3 Stewart, 169, 170. 

If the defendant intended to rely upon a failure of consider- 
ation as a ground of defence, there was a plea at hand accord- 
ing to the practice of the courts of that State. He need only 
have put in that plea, and given evidence of a total or partial 
failure. But the truth is, this is not the defence set up, or in- 
tended to be set up, but one going to the root of the contract 
itself, —a rescindment of it. And what I object is, having failed 
to maintain his pleas in that aspect, for want of a sufficient 
averment of an offer to return the property, that they shall be 
converted into pleas of failure of consideration ; thus, in effect, 
holding them good in form for either line of defence — an avoid- 
ance of the contract by a return, or offer to return, or failure of 
consideration — in all cases of fraud in the sale of property. A 
plea defective as a rescindment of the contract in a single par- 
ticular, namely, the offer to return, is transmuted into a good 
plea of want of failure of consideration. 

I fear the decision will tend to unsettle principles and con- 
found well established rules of pleading, so essential to the trial 
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of causes understandingly, and in the orderly and methodical 
administration of justice. 

For these reasons, I have felt compelled to enter my dissent 
to the judgment of the court. 





LyTLe ET at. v. Toe State or ARKANSAS ET AL. (p. 314.) 


Mr. Justice CATRON. 

The complainants allege that they have the superior equity 
to the fractional quarter-section No. 2, and to the other lands 
claimed by the bill, by virtue of an entry under a preference 
right ; and that the respondents purchased and took their legal 
title with full knowledge of such existing equity in the com- 
plainants. 

1. The defendants claiming section No. 2 (or part of it) deny 
that any such equity exists under the legislation of Congress. 
2. That they purchased and took title without any knowledge 
of the claim set up; and being innocent purchasers, no equity 
exists as to them for this reason also, regardless of any thing 
alleged against them. 3. That they expended large sums on 
the lands purchased, and made highly valuable improvements 
thereon, without any objection being made by complainants, 
or notice of their claim being given to respondents, and there- 
fore a court of equity cannot interfere with their existing 
rights. 

The bill was dismissed, without any particular ground hav- 
ing been stated in the decree why it was made for respondents ; 
and in this condition of the record the cause is brought here 
by writ of error under the twenty-fifth section of the Judiciary 
Act. 

The case made on the face of the bill was rejected, and the 
inquiry on such general decree must be, whether the claim set 
up sought protection under an act of Congress, or an authority 
exercised under one, so as to draw either in question, no matter 
whether the claim was well founded or not; and the fact being 
found that such case was made, then jurisdiction must be as- 
sumed to examine the decree; and, this being clearly true in 
the present instance, jurisdiction must be taken, and the equity 
claimed on part of complainants reéxamined. 

If, however, the decree had proceeded on the second or third 
grounds of defence, regardless of the first, and had so declared, 
then this court would not have jurisdiction to interfere, as no 
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act of Congress, 0 or an authority exercised under it, would have 
been drawn in question. 

In regard - the lands claimed, except the fractional quarter- 
section No. ‘ 2, we are agreed that the bill should be dismissed. 
So far, the controversy is ended ; and as to section No. 2, I 
think the bill should be dismissed also. 

The proof of occupancy and cultivation was made in April, 
1831, under the act of 1830, pursuant to an instruction from 
the Commissioner of the General Land-Office having reference 
to that act. The act itself, the instruction given under its 
authority, and the proofs taken according to the instruction, 
expired and came to an end on the 29th of May, 1831. After 
that time, the matter stood as if neither had ever existed ; nor 
had Cloyes more claim to enter, from May 29, 1831, to July 
14, 1832, than any other villager in Little Rock. 

July 14, 1832, another preémption law was passed, providing, 
among other things, that when an entry could not be made 
under the act of 1830, because the public surveys were not re- 
turned to the oflice of the register and receiver before the ex- 
piration of that act (29th May, 1831), then an occupant who 
cultivated the land in 1829, and was in actual possession when 
the act of 1830 was passed, should be allowed to enter under 
the act of 1832 the quarter-section he occupied; and also ad- 
joming lands to which the improvement extended, in legal 
subdivisions, so as to increase his entry to a quantity not ex- 
ceeding 160 acres. Under the act of 1832, the entry in con- 
troversy was offered, and afterwards allowed, for the purpose 
of letting in complainants, so that a court of justice might in- 
vestigate their claim, although it had been pronounced illegal 
at the department of public lands, the officers there acting 
under the advice of the Secretary of the Treasury. 

The act of 1830, and the circular under it, having expired, 
the commissioner issued a new circular (28th July, 1832, 2 
Land Laws and Opinions, 509), prescribing to registers and re- 
ceivers the terms on which entries should be allowed under the 
act of 1832, by which circular proof was required of cultivation 
in 1829, and residence on the 29th of May, 1830; and that this 
proof should be made after the legal surveys were returned to 
the office of the register and receiver; and the right to make 
the proof, and to enter, should continue for one year after the 
surveys were returned, unless the lands were sooner offered at 
public sale; and that then the entry should be made before the 
public sale took place. 

The necessity of this new proceeding is manifest. By the 
act of April 5, 1832, all actual settlers at this date (5th April, 
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1832) were authorized to enter, within six months thereafter, 
one half quarter-section, including their respective improve- 
ments. Such rights stood in advance of claimants under the 
act of July 14, 1832. In the mutations of a new country, the 
fact was well known that improvements passed from hand to 
hand with great frequency by sale of the possessions ; and one 
in possession (April 5, 1832) could well enter an improve- 
ment cultivated in 1829, and held on the 29th of May, 1830, 
he having purchased such possession. If Cloyes, therefore, had 
sold out to another before the act of April 5th was passed, 
then that other occupant, and not Cloyes, would have had the 
right to enter section No. 2; and therefore it was highly 
necessary to know who had the best right to a preémption 
at the time each entry was offered. A still greater necessity 
existed for new proof. Until the surveys were returned, it was 
usually improbable for the register and receiver to know what 
subdivision had been occupied, or to what land, or how much, 
the preemption right extended: and as all those who had a 
right of entry on lands not surveyed and legally recognized as 
surveyed were provided for by the act of 14th July, 1832, and 
the act required them to make proof, and to enter, within one 
year after the surveys were returned, by legal subdivisions ac- 
cording to the surveys, it is hardly possible to conceive what 
other course could have been adopted at the land-office than 
that which was pursued, as the surveys were the sole guide at 
the local offices where entries were made. But it is useless to 
speculate why the new circular was issued ; the commissioner 
had positive power to do so, and the act, when done, bound 
every enterer. Nor could a legal entry be made under the act 
of 14th July, 1832, without the new proof, and an adjudica- 
tion by the register and receiver, founded on such proof, that 
the right of entry existed ; and as no such proof was offered by 
the complainants, they had no right to enter even the 30;°°5 
acres, and certainly not the 108;5,'5 acres. ‘That an entry could 
not be lawfully made, without new proof to warrant it, for the 
lesser quantity, is our unanimous opinion ; and in this we con- 
cur with those conducting the General Land-Office. 

For another reason, I ‘think their claim should be rejected. 
Little Rock was the seat of the Territorial government, at 
which certain public buildings were necessary ; and on the 
15th of June, 1832, an act was passed, that there be then 
granted to the Territory of Arkansas a quantity of land not 
exceeding one thousand acres, “contiguous to and adjoining” 
the town of Little Rock, for the erection of a court-house and 
jail in said town, which lands shall be selected by the Gover- 
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nor of the Territory, and be disposed of as the Legislature shall 
direct, and the proceeds be applied towards building said court- 
house and jail. 

On the 30th of January, 1833, the Governor selected the land, 
and filed his entry in the land-office at Little Rock, which 
entry was received and forwarded to the General Land-Office 
at Washington, and there ratified. The entry included the 
fractional quarter-section No. 2 now claimed by the heirs of 
Nathan Cloyes. 

By the act of March 2, 1833, the Governor of the Territory was 
required to furnish to the Secretary of the Treasury a description 
of the boundaries of the thousand acres, and the Secretary was 
required to cause to be issued a patent therefor to the Gover- 
nor, in trust, &c. And the Governor was directed to lay off in 
town lots, as part of the town of Little Rock, so much of the 
grant as he might deem advisable ; and said Governor was 
authorized to sell said lots, and to dispose of the residue of said 
thousand-acre grant, and which sale was to be at auction, as re- 
garded the town lots and the residue of the land. And he was 
also authorized to select and lay off three suitable squares, 
within this addition to the town, on which might be erected 
a State-house, a court-house, and a jail,—one square for each 
building, — for the use thereof, for ever, and for no other use. 

The sales were to be for cash, and the Governor was directed 
to make deeds to purehasers when the purchase-money was 
paid. A patent issued to Governor John Pope for the land. 
In October, 1833, he proceeded to sell at auction, in lots 
and blocks, the fraction No. 2, in part, to Ambrose H. Sevier, 
under whom most of the defendants on No. 2 claim. Those 
who have answered deny that they had any knowledge of 
the claim of Cloyes when they purchased and took title ; and 
that complainants stood by, permitted the purchase, and saw 
great city improvements made, and large sums of money ex- 
pended, without objection, or any intimation being given that 
they intended to bring forward any such claim as the one now 
set up. But, as remarked in the outset, this court has no juris- 
diction of these matters, and must therefore leave them to the 
State courts for adjudication and final settlement. 

How, then, did the claim of the complainants stand when 
the city lots were sold in 1833? Cloyes never offered to 
enter fraction No. 2 alone; he offered to enter, says the 
bill (28th May, 1831), with the register at Batesville, sec- 
tional quarter No. 2 for 304° acres; northeast fractional 
quarter for 42,33; acres; and northwest and northeast frac- 
tional quarters of section No. 1, containing 35y‘o'5 acres ; making 
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in all 108;%'s acres. The proof made was, that he resided on 
No. 2 for 30;%°%5 acres. This entry was refused, on a ground 
not open to controversy. By the act of 1830, only that quarter- 
section on which the improvement was could be entered, no 
matter what quantity it contained. In this we are unanimous 
now ; and also, that the entry allowed is void for all but the 
fraction No. 2. Here was an offer to enter in 1831 that could 
not be lawfully done at that time ; then a refusal to receive the 
entry was proper. The claim to enter 108;5j'5 acres was ad- 
hered to, throughout, by Cloyes and his heirs. The offer to 
enter the whole quantity of 108;%'5 acres was again made in 
1834; and we agree in opinion that the entry could not be 
lawfully received at the latter period for this larger quantity ; 
less than the whole was never claimed. 

As already stated, the entry that was admitted in 1834 was 
made to enable the party to litigate his rights, if any existed, 
as against the city title ; not because the claim to enter was law- 
ful, in the estimation of the Secretary of the Treasury and the 
Commissioner of the General Land-Office, for they had decided 
against its validity. The offer to enter being illegal, and the 
entry as received being illegal, it is not perceived on what 
ground a court of equity can uphold the claim even in part, 
and thereby overthrow a patent of the United States, and oust 
purchasers who relied on such patent. 

In the next place, when the act of June 15, 1832, was passed, 
authorizing the Governor of Arkansas Territory to locate the 
thousand acres, the act of 1830 had expired; no right of entry 
existed in Cloyes. "The land appropriated to public use was to 
be taken ‘contiguous to and adjoining the town of Little 
Rock ” ; all the land adjoining was reserved by the act, subject 
to a selection by the Governor, as a public agent; the grant 
was a present grant of the thousand acres, without limitation. 
Cloyes had _ no claim to interpose at that time; and on the 
selection being made, it gave precision to the land granted, and 
the title attached from the date of the act. In the language 
of this court, in Rutherford v. Greene’s Heirs (2 Wheat. 206), 
the grant which isstied to Governor Pope in pursuance of the 
act of June 15, 1832, “relates to the inception of his title.” 
That also was a present grant of 5,000 acres to General Greene, 
made by an act of the Legislature of North Carolina, but un- 
located by the act of Assembly. It was granted in the military 
district generally, and ordered to be surveyed by certain com- 
missioners. Soon afterwards it was located by survey, and the 
question presented to this court was, as to what time the title 
had relation for the land selected ; when it was held, that the 
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grant was made by the act directly, and gave date to the title, 
and of necessity overreached all intervening claims for the land 
selected. 

This case is far stronger than that. Here the act of 1830 
was made part of the act of July 14, 1832; they stood as one 
act, and took date on the 14th of July. The act provides, 
‘That no entry or sale should be made, under the provisions of 
this act, of lands which shall have been reserved for the use of 
the United States, or either of the States. The land, to the 
quantity of one thousand acres, adjoining the then town of 
Little Rock, had been expressly reserved by the act of the 15th 
of June, and stood so reserved when the act of July 14th was 
passed, subject to selection in legal subdivisions. The act of 
June 15th had no exception ; the object was of too much im- 
portance to allow of any. If this villager could claim a pre- 
emption, so might any other, and the act of June would have 
been without value, as the whole grant might have been de- 
feated by occupant claims, and the seat of government trans- 
ferred to private owners. ‘This is manifest. Cloyes was a 
tinner, carrying on his trade in the edge of the town, and next 
his dwelling ; adjoining to his house and shop he cultivated a 
garden, and on this occupancy and cultivation his claim was 
founded. Others, no doubt, were similarly situated. 'The seat 
of government was located on the public lands, then unsur- 
veyed ; and if the act of July 14, 1832, conferred an equity on 
Cloyes to take 160 acres, so it did on others in his situation all 
around the then town, and adjoining thereto. If the occupant 
could take the land adjoining, how was it possible for the Gov- 
ernor to add lots and squares to the seat of government? ‘The 
intention of Congress manifestly contemplated that the right 
of selection should extend to all lands adjoining the then town ; 
and that these were reserved for public use is, in my judgment, 
hardly open to controversy, on the face of the act of July 14th. 
But when we take into consideration the fact, that General 
Greene’s title had been upheld on the principle that it took 
date with the act making the grant, and that the grant made 
in trust to Governor Pope depended on the same principle, and 
equally overreached all intervening claims, no doubt, it would 
seem, could well be entertained, either at the General Land- 
Office or by purchasers, that this occupant had no just claim, 
and could not interfere and overthrow titles derived under the 
act of June 15, 1832. 

And this is deemed equally true for another and similar reason. 
If this preference of entry for public use could be overthrown 
by a subsequent preémption law, so may every other made to 
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secure locations for county seats and public works. The res- 
ervation was quite as definite as where salt springs and lead 
mines were reserved, or lands on which ship-timber existed. 
In such cases the President determines that the lands shall be 
reserved from sale, and this is always done after the surveys are 
executed and returned; and certainly, had such power been 
vested in him to reserve lands adjoining the seat of govern- 
ment of Arkansas, for the use thereof, he could have lawfully 
made the selection; and authority to do so having been con- 
ferred by Congress on the Governor, his power was equal to 
that of the President in similar cases, where lands are reserved 
for public use by general laws. 

For these reasons, I think the decree ought to be affirmed ; 
and I have the more confidence in these views, because they 
correspond with the accumulated intelligence and experience 
of those engaged in administering the Department of Public 
Lands, and with the practice pursued at the General Land- 
Office, from the date of the act of July 14, 1832, to this time. 





TayYLoE v. Mercuant’s Fire Ins. Co. (p. 390.) 


Mr. Justice CATRON stated from the bench, that he ob- 
jected to a decree being made by this court on the bill, because 
the cause came here by a transfer from the Circuit Court, never 
having been heard there. It was only prepared for hearing, 
and is now presented and heard as an original cause in this 
court. We have appellate and not original jurisdiction in such 
cases, both by the Constitution and by the Judiciary Act of 
1789. Before an appeal can be prosecuted, something must be 
adjudged to appeal from. And in the second place, if it be 
once established that causes can be sent here by mere transfer, 
nothing having been decided below, we must be overwhelmed 
by such causes, there being now thirty courts and more that 
may send them up. This is one evil intended to be avoided 
by the framers of the Constitution, when the Supreme Court 
was excluded from the exercise of original jurisdiction in cases 
like the present. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. The laws of Alabama place sealed instruments, commonly called single bills, 
upon the footing of promissory notes, by allowing the defendant to impeach 
or go into their consideration; and also permit their assignment, so that the 
assignee can sue in his own name. But in such suit, the defendant shall be 
allowed the benefit of all payments, discounts, and set-offs, made, had, or pos- 
sessed agaist the same, previous to notice of the assignment. Withers v. 
Greene, 213. 

2. The construction of this latter clause is, that where an assignee sues, the de- 
fendant is not limited to showing payments or sct-offs made before notice of 
the assignment, but may also prove a total or partial failure of the consider- 
ation for which the writing was exceuted. bid. 

3. Proof of a partial failure of the consideration may be given in evidence in miti- 
gation of damages. J/bid. 

4. The English and American cases upon this point examined, showing a relaxa- 
tion of the old rule. and allowing a defendant to obtain justice in this way, 
instead of driving him to a cross action for damages. Jbid. 

. Where promissory notes were executed in Louisiana, but made payable in Mis- 
sissippi, and indorsed in Mississippi, and the indorsee sues in Louisiana, the 
law of Mississippi, and not that of Louisiana, must be the law of the case. 
Brabston v. Gibson, 263. 

6. By the law of Mississippi, where the indorsee sues the maker, the “defendant 
shall be allowed the benefit of all want of lawful consideration, failure of con- 
sideration, payments, discounts, and sct-offs, made, had, or possessed against 
the same, previous to notice of the assignment.” bid. 

Where the notes were originally given for the purchase of a plantation, which 
plantation was afterwards reclaimed by the vendor (under the laws of Loui- 
siana and the deed), and, in the deed of reconveyance made in consequence of 
such reclamation, the plantation remained bound for the payment of these 
notes, these facts do not show a “want of lawful consideration, failure of con- 
sideration, payment, discount, nor set-off,’ and consequently furnish no de- 
fence for the maker when sued by the indorsee. /bid. 

8. The fact, that the notes were indorsed “ .Ve varietur” by the notary, did not de- 
stroy the negotiability of the notes. Jhid. 

9. In an action upon a bill of exchange brought by the holder, residing in Alex- 
andria, against the indorser, a physician residing in Maryland, the bill upon 
its face not being dated at any particular place, it was sufficient proof of due 
diligence to ascertain the residence of the indorser before sending him notice 
of the dishonor of the bill, that the holder inquired from those persons who 
were most likely to know where the residence of the indorser was. Lambert 
et al. v. Ghiselin, 552. 

10. Where a notice is sent, after the exercise of due diligence, a right of action im- 
mediately accrues to the holder, and subsequent information as to the true 
residence of the indorser does not render it necessary for the holder to send 
him another notice. bid. 

CHANCERY. 

See Pusric Lanps. 
1. Where a right to a public highway is alleged to be violated, and a remedy is 


uw 


a 














672 INDEX. 


CHANCERY (Continued). 
sought through an injunction, it is not issued, eitner at the instance of a pub- 
lic officer or private individual, unless there is danger of great, continued, and 
irreparable injury; and not issued at the instance of an individual, claiming 
under such public right, unless he has suffered some private, direct, and ma- 
terial damage beyond the public at large. Zrwin v. Dixion et al., 10. 

. Where the remedy by injunction is sought for an injury to an individual, and 
not public right, it is necessary also that the right to raise the obstruction 
should not be in controversy, or have been settled at law. Otherwise, an in- 
junction is not the appropriate remedy. Until the rights of the parties are 
settled by a trial at law, a temporary injunction only is issued to prevent an 
irremediable injury. bid. 

3. The principles examined which constitute a dedication of land to public uses. bid. 

4. This court having sent a mandate to a Circuit Court to put a party into pos- 
session of certain lands which were the subject of an ejectment suit, it was 
right in the Circuit Court not to extend the possession further than the land 
originally recovered in ejectment, although other lands were afterwards 
drawn into the controversy. Walden et al. v. Bodley’s Heirs et al., 34. 

- Where a defendant in ejectment aliens the property in dispute whilst the pro- 
ceedings are pending, a possession by the vendee will not justify a plea of 
the statute of limitations. This court having issued an order, after the expi- 
ration of the demise, that the Circuit Court should place the plaintifl in pos- 
session, such an order proceeded on principles governing a court of equity, 
and the Circuit Court was bound to conform to it. bid. 

6. The statute of 43d Elizabeth, respecting charitable uses, having been repealed 
in Virginia, the courts of chancery have no jurisdiction to decree charities 
where the objects are indefinite and uncertain. Wheeler v. Smith et al., 55. 

7. Therefore, where a bequest was made to trustees for such purposes as they 
considered might promise to be mast beneficial to the town and trade of 
Alexandria, such bequest was void. bid. 

8. Where there were joint and several bonds given for duties, and the United 
States had recovered a joint judgment against all the obligors, and then the 
surety died, it was not allowable for the United States to proceed in equity 
against the executor of the deceased surety for the purpose of holding the 
assets responsible. United States v. Price, 83. 

9. The rule formerly, with regard to the enforcement of marriage articles which 
created executory trusts, was this; namely, that chancery would interfere only 
in favor of one of the parties to the instrument or the issue, or one claiming 
through them; and not in favor of remote heirs or strangers, though included 
within the scope of the provisions of the articles. They were regarded as 
volunteers. Neves et al. v. Scott et al., 196. 

But this rule has in modern times been much relaxed, and may now be stated 
thus: that if, from the circumstances under which the marriage articles were 
entered into by the parties, or as collected from the face of the instrument 
itself, it appears to have been intended that the collateral relatives, in a given 
event, should take the estate, and a proper limitation to that effect is contained 
in them, a court of equity will enforce the trust for their benefit. Lid. 

11. The following articles show an intention by the parties to include the collateral 

relatives : — 

“ Articles of agreement made and entered into this 17th day of February, in the 
year 1810, between John Neves and Catharine Jewell, widow and relict of 
the tate Thomas Jewell, (deceased,) all of the State and county aforesaid, 
are as follows, viz.:— 

“Whereas a marriage is shortly to be had and solemnized between the said 
John Neves and the said Catharine Jewell, widow, as aforesaid, are as follows, 
to wit: — that all property, both real and personal, which is now, or may here- 
after become, the right of the said John and Catharine, shall remain in com- 
mon between them, the said husband and wife, during their natural lives, and 
should the said Catharine become the longest liver, the property to continue 
hers so long as she shall live, and at her death the estate to be divided between 
the heirs of her, said Catharine, and the heirs of the said John, share and share 
alike, agreeable to the distril.ution laws of this State made and provided. 
And, on the other hand, should the said John become the longest liver, the 
property to remain in the manner and form as above.” bid. 

12. Moreover, these articles are an executed trust, not contemplating any future act, 

but intended as a final and complete settlement. bid. 
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13. Property acquired by either party after the marriage must follow the same di- 
rection which is given by the settlement to property held before the marriage, 
if there is a clause to that effect in the same. bid. 

14. The laws of Mississippi limit the liability of the sureties in the official bond of 
a sheriff to the amount of the penalty. Humphreys v. Leggett et al., 297. 

15. Where a surety had been compelled to pay the whole amount of his bond be- 
fore a third party recovered judgment, the surety ought to have been relieved 
against an execution by this third party. bid. 

16. Not having been allowed to plead puis darrein continuance, and protect himself 
in this way by showing that he had paid the full amount of his bond, the 
surety ought to have been relieved in equity where he had filed a bill for re- 
lief. bid. 

17. The chancery act of Ohio of 1824 confers on the Court of Common Pleas gen- 
eral chancery powers. The twelfth section gives jurisdiction over the rights 
of absent defendants, on the publication of notice, “in all cases properly cogni- 
zable in courts of equity, where either the title to, or boundaries of, land may 
come in question, or where a suit in chancery becomes necessary in order to 
obtain the rescission of a contract for the conveyance of land, or to compel 
the specific execution of such contract.” Boswell’s Lessee v. Otis et al., 336. 

18. A bill being filed to compel the specifie execution of a contract relating to land, 
where the defendants were out of the State, the court passed a money decree, 
and ordered the sale of other lands than those mentioned in the bill. Jbid. 

19. This decree was void, and no title passed to the purchaser at the sale ordered 
by the decree. bid. 

20. The act did not authorize such an act of general jurisdiction. A special juris- 
diction only was given in rem. Ibid. 

21. Jurisdiction is acquired in one of two modes, —first, as against the person of 
the defendant, by the service of process, or secondly, by a procedure against 
the property of the defendant within the jurisdiction of the court. In the lat- 
ter case, the defendant is not personally bound by the judgment, beyond the 
property in question. bid. 

2. Whilst an ejectment suit was pending to try the legal title to a tract of land in 
Mississippi, the defendants filed a bill on the equity side of the court, praying 
for a perpetual injunction, upon the ground that the plaintiffs had obtained a 
patent from the United States by fraud and misrepresentation. Graines et al. 
v. Nicholson et al., 356. 

23. But the fraud is not established by the evidence, and therefore the bill must be 

dismissed, and the parties remitted to the trial at law. bid. 

24. Where the United States, as indorsees of a promissory note, recovered judg- 
ment against the makers thereof, who thereupon filed a bill upon the equity 
side of the court, and obtained an injunction to stay proceedings, this injunc- 
tion was improvidently allowed. Jill et al. v. United States et al., 386. 

25. The United States were made directly parties defendants; process was prayed 
immediately against them, and they were called upon to answer the several 
allegations in the bill. vid. 

26. This course of proceeding falls within the principle that the government is not 
liable to be sued, except by its own consent, given by law. bid. 

27. The bill must therefore be dismissed. bid. 

28. A court of equity, having obtained jurisdiction to enforce a specific performance 
of the contract by compelling the company to issue a policy, can proceed to 
give such final relief as the circumstances of the case demand. TZayloe v. 
Merchants’ Fire Insurance Company of Baltimore, 390. 

29. A prayer for general relief in this case covers and includes a prayer for specific 
performance. Ibid. 

30. Certificates were issued by the Treasury Department, under a treaty with Mex- 
ico, which were payable to a claimant or his assigns upon presentation at the 
Department. Baldwin v. Ely, 580. 

31. These certificates being legally assignable under an act of Congress, an indorse- 
ment in blank by the original payee was always considered sufficient evidence 
of title in the holder to enable him to receive the amount of the certificate 
when presented to the Treasury Department for payment. bid. 

32. The possession of them with a blank indorsement is primd facie evidence of 
ownership. bid. 

33. Where a complainant in chancery alleged that they had been purloined from 
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him, and the defendant alleged that he had received them from a third person 
in the regular course of business, the claim of the complainant, who furnished 
no proof that they had been purloined, to have them restored to him uncon- 
ditionally, could not be maintained. bid. 
34. The bill was one of discovery, and the defendant, in his answer, alleged that he 
had received them from the third person as security for money loaned. bid. 
5. The complainant was entitled to have them restored to him upon his refunding 
to the holder the amount of the loan for which they had been deposited as 
security. It was error, therefore, in the court below to dismiss his bill. did. 
6. But as the complainant did not offer to redeem the certificates, but insisted upon 
their unconditional restoration, the defendant below is entitled to costs in the 
Circuit Court. But the plaintiff below, who was the appellant here, is enti- 
tled to his costs in this court. bid. 
COMMERCIAL LAW. 

1. An act of Congress passed on the 28th of February, 1803 (2 Stat. at Large, 
203), declares that “it shall be the duty of every master or commander of a 
ship or vessel belonging to citizens of the United States, on his arrival at a 
foreign port, to deposit his register, sea-letter, and Mediterranean passport with 
the consul, commercial agent, or vice commercial agent, if any there be, at 
such port. In case of refusal or neglect of the said master or commander to 
deposit the papers as aforesaid, he shall forfeit and pay $500.” Harrison vy. 
Vose, 372. 

2. The arrival here spoken of means an arrival for purposes of business, requiring 
an entry and clearance and stay at the port so long as to require some of the 
acts connected with business; and not merely touching at a port for advices, 
or to ascertain the state of the market, or being driven in by an adverse wind 
and sailing again as soon as it changes. bid. 

3. Therefore, when a vessel arrived at the harbour of Kingston, Jamaica, and came 
to anchor at about a quarter of a mile from the town, but did not go up to the 
town, nor come to an entry, nor discharge any part of her cargo, nor take in 
passengers or cargo at Kingston, nor do any business except to communicate 
with the consignees, by whom the master was informed that his cargo was 
sold, deliverable at Savannah la Mar, the master was not liable to the penalty 
for omitting to deliver his papers to the consul. bid. 


CONSTITUTIONAL LAW. 

1. On the 3d of March, 1825, Congress passed an act (4 Stat. at Large, 121) pro- 
viding for the punishment of persons who shall bring into the United States, 
with intent to pass, any false, forged, or counterfeited coin; and also for the 
punishment of persons who shall pass, utter, publish, or sell any such false, 
forged, or counterfeited coin. United States v. Marigold, 560. 

2. Congress had the constitutional power to pass this law. Under the power to 
regulate commerce, Congress can exclude, either partially or wholly, any sub- 
ject falling within the legitimate sphere of commercial regulation ; and under 
the power to coin money and regulate the value thereof, Congress can protect 
the creature and object of that power. bid. 

3. The doctrines asserted by this court in the case of Fox v. The State of Ohio 
(5 Howard, 433) are not inconsistent with that now maintained. bid. 

4. A State has power to regulate the remedies by which contracts and judgments 
are sought to be enforced in its courts of justice, unless its regulations are 
controlled by the Constitution of the United States, or by laws enacted under 
its authority. Bank of the State of Alabama y. Dalton, 522. 

5. Therefore, where a State passed a law declaring that all judgments which had 
been obtained in any other State prior to the passage of the law should be 
barred unless suit was brought upon the judgment within two years after the 
passage of the act, this law was within the power of the State, and not incon- 
sistent with the Constitution of the United States or any act of Congress. 
Ibid. 

6. And this was true, although the person against whom the judgment was given 
became a citizen of the said State upon the very day on which he was sued. 
The Legislature made no exception, and courts can make none. bid. 

CONTRACTS. 

1. The obligations of a contract upon the parties to it, except in well-known cases, 

are to be expounded by the lex loci contractus; but suits brought to enforce 
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CONTRACTS (Continued.) 
contracts, either in the State where they were made or in the courts of other 
States, are subject to the remedies of the forum in which the suit is, including 
that of statutes of limitation. Townsend v. Jemison, 407. 

2. The cases of Leroy v. Crowninshield, 2 Mason, 351, and McElmoyle v. Cohen, 
13 Peters, 312, examined and commented on. Jbid. 

3. Where there was a correspondence relating to the insurance of a house against 
fire, the insurance company making known the terms upon which they were 
willing to insure, the contract was complete when the insured placed a letter 
in the post-office accepting the terms. Tayloe vy. Merchants’ Fire Insurance 
Company of Baltimore, 390. 

4. The house having been burned down whilst the letter of acceptance was in 
progress by the mail, the company were held responsible. bid. 

5. On the acceptance of the terms proposed, transmitted by due course of mail to 
the company, the minds of both parties have met on the subject, in the mode 
contemplated at the time of entering upon the negotiation, and the contract 
becomes complete. bid. 


CORPORATION. 

1. The Chesapeake and Delaware Canal Company have no right under their char- 
ter to demand toll from passengers who pass through the canal, or from ves- 
sels on account of the passengers on board. Perrine v. Chesapeake and Dela- 
ware Canal Company, 172. 

. The articles upon which the company is authorized to take toll are particularly 
enumerated, and the amount specified. The toll is imposed on commodities 
on hoard of a vessel passing through the canal. bid. 

3. No toll is given on the vessels themselves, except only when they have no com- 
modities on board, or not sufficient to yield a toll of four dollars. Passengers 
are not mentioned in the enumeration, nor is any toll given upon a vessel on 
account of the persons or passengers it may have on board. bid. 

4. A corporation created by statute is a mere creature of the law, and can exercise 
no powers except those which the law confers upon it. The canal company 
is not the absolute owner of the works, but holds the property only for the 
purposes for which it was created. It has not, therefore, the same unlimited 
control over it which an individual has over his property. bid. 

5. Nor has the company a right to refuse permission for passengers to pass through 
the canal. On the contrary, any one has a right to navigate the canal for the 
transportation of passengers with passenger boats, without paying any toll on 
‘the passengers on board, upon his paying or offering to pay the toll pre- 
scribed by law upon the commodities on board, or the toll prescribed by law 
on a vessel or boat when it is empty of commodities. bid. 

6. Under the earlier charters of the city of Washington, this court decided (8 
Wheaton, 687), that, where an individual owned several lots which were put 
up for sale for taxes, the corporation had no right to sell more than one, pro- 
vided that one sold for enough to pay the taxes on all. Jason et al. v. Fear- 
son, 248. 

. In 1824, Gongress passed an act, providing, “ That it shall be lawful for the said 
corporation, when there shall be a number of lots assessed to the same person 
or persons, to sell one or more of such lots for the taxes and expenses due on 
the whole; and also to provide for the sale of any part of a lot for the taxes 
and expenses due on said lot, or other lots assessed to the same person, as may 
appear expedient, according to such rules and regulations as the corporation 
may prescribe.” Tbid. 

8. This is not in conflict with the previous decision of this court. The discretion 

given to the corporation is not unlimited to seli each lot for its own taxes. 
On the contrary, the words “it shall be lawful” and “may” sell one lot, im- 
pose an obligation to stop selling if that one lot produces enough to pay the 
taxes on all. bid. 

9. What a public corporation or officer is empowered to do for others, and it is 
beneficial to them to have done, the law holds he ought to do. Jbid. 


DEVISE. 

1. The statute of 43d Elizabeth, respecting charitable uses, having been repealed 
in Virginia, the courts of chancery have no jurisdiction to decree charities 
where the objects are indefinite and uncertain. Wheeler v. Smith et al., 55. 

2. Therefore, where a bequest was made to trustees for such purposes as they con- 
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DEVISE (Continued). 
sidered might promise to be most beneficial to the town and trade of Alexan- 
dria, such bequest was void.. Ibid. 


DUTIES. 

1. Where there were joint and several bonds given for duties, and the United 
States had recovered a joint judgment against all the obligors, and then the 
surety died, it was not allowable for the United States to proceed in equity 
against the executor of the deceased surety for the purpose of holding the 
assets responsible. United States v. Price, 83. 

- During the war between the United States and Mexico, the port of Tampico, 
in the Mexican State of Tamaulipas, was conquered, and possession of it held 
by the military authorities of the United States, acting under the orders of the 
President. Fleming et al. v. Page, 603. 

. The President acted as a military commander prosecuting a war waged against 
a public enemy by the authority of his government, and the conquered coun- 
try was held in possession in order to distress and harass the enemy. /hid. 

. It did not thereby become a part of the Union. The boundaries of the United 
States were not extended by the conquest. bid. 

. Tampico was, therefore, a foreign port, within the meaning of the aet of Con- 
gress passed on the 30th of July, 1846, and duties were properly levied upon 
goods imported into the United States from Tampico. bid. 

The administrative departments of the government have never recognized a 
place in a newly acquired country as a domestic port, from which the coasting 
trade might be carried on, unless it had been previously made so by an act of 
Congress; and the principle thus adopted has always been sanctioned by the 
Circuit Courts of the United States, and by this court. lid. 

. By the eleventh section of the act of Congress passed on the 30th of July, 1846 

(Stat. at Large, Pamphlet, page 46), the duties upon imported sugar are fixed 

at thirty per cent. ad valorem. Marriott v. Brune et al.. 619. 

. The true construction of this law is, that the duty should be charged only upon 
that quantity of sugar and molasses which arrives in our ports, and not upon 
the quantity which appears by the invoice to have been shipped; an allowance 
being proper for leakage. bid. 

. The proviso in the eighth section, viz., “that under no circumstance shall the 
duty be assessed upon an amount less than the invoice value,” is not in hos- 
tility with the above construction, because the proviso refers only to the price, 
and not to the quantity. bid. 

10. A protest made after the payment of the duties charged, and after the case had 
been closed up. will not enable a party to recover back the money from the 
collector; but if the protest be made in a single case, with a design to include 
subsequent cases, and the money remains in the hands of the collector with- 
out being paid into the treasury, and it was so understood by all parties, such 
a protest will entitle the importer to recover the moncy from the collector. 
Thid. 

11. The decision in the preceding case of Marriott v. Brune affirmed. United States 
v. Southmayd et al., 637. 

12. The fact, that the seller of sugars abroad takes into consideration the probable 
loss from drainage, does not justify the collector in our ports in charging a 
duty upon the portion thus lost. ‘The duty must be assessed upon what ar- 
rives in this country, and not upon what was purchased abroad. bid. 


EVIDENCE. 

1. Proof of a partial failure of the consideration may be given in evidence in mit- 
igation of damages. Withers v. Greene, 213. 

2. The English and American cases upon this point examined, showing a relaxa- 
tion of the old rule, and allowing a defendant to obtain justice in this way, 
instead of driving him to a cross action for damages. bid. 

3. The rule of evidence, as stated by Tindal, Chief Justice, in the case of Miller v. 
Travers (8 Bingh. 244), sanctioned by this court, viz.:— “In all cases where 
a difficulty arises in applying the words of a will or deed to the subject-matter 
of the devise or grant, the difficulty or ambiguity which is introduced by the 
admission of extrinsic evidence may be rebutted or removed by the produc- 
tion of further evidence upon the same subject calculated to explain what was 
the estate or subject-matter really intended to be granted or devised.” Athin- 
son’s Lessee v. Cummins, 479. 
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EVIDENCE (Continued). 

4. Therefore, where the sheriff sold a tract of land under a fier facias, and made 
a deed of it to the purchaser, and it appeared afterwards that the debtor had 
two tracts near to, but separated from, each other, and the sheriff’s deed de- 
scribed one tract accurately except that it called to bound upon two parcels 
of land which were actually contiguous to the other tract, and the purchaser 
took possession of that to which the description was mainly applicable, and 
retained possession for nearly twenty years, parol evidence was admissible to 
show that the levy and sale applied to one tract only, and not both. bid. 


INSURANCE. 

1. Where there was a correspondence relating to the insurance of a house against 
fire, the insurance company making known the terms upon which they were 
willing to insure, the contract was complete when the insured placed a letter 
in the post-office accepting the terms. Zayloe v. Merchants’ Fire Insurance 
Company of Baltimore, 390. 

2. The house having been burned down whilst the letter of acceptance was in prog- 
ress by the mail, the company were held responsible. bid. 

3. On the acceptance of the terms proposed, transmitted by due course of mail to 
the company, the minds of both parties have met on the subject, in the mode 
contemplated at the time of entering upon the negotiation, and the contract 
becomes complete. bid. 

4. The practice of this company was to date a policy from the time when the ac- 
ceptance was made known to their agent. bi 

5. The.agent of the company having instructed the applicant to “send him his 
check for the premium, and the business was done,” the transmission of the 
check by mail was a sufficient payment of the premium within the terms of 
the policy. bid. 

6. One of the conditions annexed to the policy was, that preliminary proofs of the 
loss should be furnished to the company within a reasonable time. The fire 
occurred on the 22d of December, 1844, and the preliminary proofs were fur- 
nished on the 24th of November, 1845. This would have been too late, but 
that the company must be considered to have waived their being furnished, 
by refusing to issue a policy, and denying their responsibility altogether. bid. 

. The cases in 2 Peters, 25, and 10 Peters, 507, examined. bid. 

. Acourt of equity, having obtained jurisdiction to enforce a specific performance 
of the contract by compelling the company to issue a policy, can proceed to 
give such final relief as the circumstances of the case demand. Jbid. 

9. A prayer for general relief in this case covers and includes a prayer for specific 

performance. bid. 


JURISDICTION (or Supreme Court). 
See CHANCERY. 
1. State courts have a right to decide upon the true running of lines of tracts of 
land, and this court has no authority to review those decisions under the 
twenty-fifth section of the Judiciary Act. Almonester v. Kenton, 1. 

Where the decision was that the true lines of the litigants did not conflict with 
each other, but the losing party alleged that her adversary’s title was void un- 
der the correct interpretation of an act of Congress, this circumstance did not 
bring the case within the jurisdiction of this court. lid. 

. Nor is the jurisdiction aided because the State court issued a perpetual injunc- 
tion upon the losing party. This was a mere incident to the decree, and 
arose from the mode of practice in Louisiana, where titles are often quicted 
in that way. bid. 

4. Where the defendant pleaded his discharge under the Bankrupt Act of 184: 
passed by Congress, and the plea was allowed, the plaintiff cannot bring th. 
case to this court to be reviewed, under the twenty-fifth section of the Judi- 
ciary Act. Strader a al. v. Baldwin, 261. 

. The defendant pleaded a privilege or exemption under a statute of the United 
States, and the decision was in favor of it. lid. 

. The case must, therefore, be dismissed, for want of jurisdiction. bid. 

. Jurisdiction is acquired in one of two modes, — first, as against the person of 
the defendant, by the service of process, or secondly, by a procedure against 
the property of the defendant within the jurisdiction of the court. In the lat- 
ter case, the defendant is not personally bound by the judgment, beyond the 
property in question. Boswell’s Lessce y. Otis et al., 336. 
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JURISDICTION (or Supreme Court) (Continued). 

8. The Judiciary Act of 1789 made no provision for the revision, by this court. of 
judgments of the Circuit or District Courts in criminal cases; and the act of 
1802 (2 Stat. at Large, 156) only embraced cases in which the opinions of the 
judges were opposed in criminal cases. ‘There is, therefore, no general law 
giving appellate jurisdiction to this court in such cases. Forsyth v. United 
States, 571. 

9. But the act of Congress passed on the 22d of February, 1847 (Sess. Laws, 1847, 
chap. 17), providing that certain cases might be brought up from the Territo- 
rial courts of Florida to this court, included all cases, whether of civil or crim- 
inal jurisdiction. bid. 

10. Under this act, this court can revise a judgment of the Superior Court of the 
District of West Florida in a eriminal case, which originated in October, 1845, 
and was transferred to the District Court of the United States for the North- 
ern District of Florida. bid. 

11. Proceeding, therefore, to revise the judgment, this court decides that the juris- 
diction of the Territorial courts, of which the Superior Court was one, ceased 
on the erection of the Territory into a State, on the 3d of March, 1845. The 
proceedings before the court in which the indictment was found were, conse- 
quently, coram non judice, and void. Ibid. 


JURISDICTION (or Inrerior Courts). 

1. Whilst Florida was a territory, Congress established courts there, in which 
cases appropriate to Federal and State jurisdictions were tried indiscrimi- 
nately. Benner et al. v. Porter, 235. 

% — was admitted into the Union as a State, on the 3d of March, 1845. 

bid. 

3. The constitution of the State provided, that all officers, civil and military, then 
holding their offices under the authority of the United States, should continue 
to hold them until superseded under the State constitution. Ibid. 

4. But this article did not continue the existence of courts which had been created, 

as part of the Territorial government, by Congress. Ibid. 

. In 1845, the Legislature of the State passed an act for the transfer from the Ter- 
ritorial to the State courts of all cases except those cognizable by the Federal 
courts; and, in 1847, Congress provided for the transfer of these to the Fed- 
eral courts. Jbid. 

6. Therefore, where the Territorial court took cognizance, in 1846, of a case of 

libel, it acted without any jurisdiction. /bid. 

7. The case of Hunt v. Palao, 4 Howard, 589, commented on and explained. lid. 


LANDS PUBLIC. 
See CHANCERY. 
TREATIES. 

1. The act of Congress of May 26, 1824 (4 Stat. at Large, 52). for enabling claim- 
ants to lands within the limits of the State of Missouri and Territory of Ar- 
kansas to institute proceedings to try the validity of their titles, and which was 
revived by the act of June 17th, 1844 (5 Stat. at Large, 676), did not em- 
brace within its operation complete or perfect titles to land. United States y. 
Reynes, 127. 

2. It applied to incomplete titles only, derived either from Spanish, French, or Brit- 
ish grants, and of these provided for such only as had been legally issued by 
a competent authority, and were protected by treaty. hid. 

3. The act, as revived and reénacted as aforesaid, was not designed to invest the 

holders of imperfect titles with new or additional rights, but merely to provide 
a remedy by which legal, just, and bond fide claims might be established. bid. 

. The treaty of St. Ildefgnso, between Spain and the French Republic, and that 
of Paris, between France and the United States, should be construed as binding 
on the parties thereto, from the respective dates of those treaties.  /hid. 

. Upon no plausible pretext could it be denied tha®the treaty of St. Ildefonso was 
obligatory upon Spain from the period of her acceptance of the provision made 
for the Duke of Parma, in pursuance of that treaty, viz. on the 21st of March, 
1801, or from the date at which she ordered the surrender of the Province of 
Louisiana to France, viz. on the 15th of October, 1802. Jbid. 

. A grant by Morales, the Spanish governor, issued on the 2d of January, 1804, 
for lands included within the limits of Louisiana, was void; Spain having 
parted with her title to that Province to France, by the treaty of St. Ildefonso, 
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LANDS PUBLIC (Continued). 
on the Ist of October, 1800; and France having ceded the same Province to 
the United States by the treaty of Paris of the 30th of September, 1803. bid. 

7. Such a grant could not be protected by that article of the treaty of Paris which 
stipulated for the protection of the people of Louisiana in the free enjoyment 
of their liberty and property ; the term property, in any correct acceptation, being 
applicable only to possessions or rights founded in justice and good faith, and 
based upon authority competent to their creation. bid. 

8. The circumstance, that the Spanish authorities retained possession of portions 
of Louisiana till the year 1810, did not authorize the issuing of grants for land 
by those authorities, upon the ground that they constituted a government de 
Jacto, Spain having long previously ceded away her right of sovereignty, and 
her possession subsequently thereto having been ever treated by the United 
States as wrongful, viz. after October, 1800. bid. 

9. The decisions of this court in the cases of Foster and Neilson. and Garcia and 
Lee, sustaining the construction of the political department of the government 
upon the question of the limits of Louisiana, reviewed and confirmed. bid. 

10. After the cession by Georgia to the United States, in 1802, of all the territory 
north of 31° north latitude and west of the Chatahoochee River, Congress 
passed an act (2 Stat. at Large, 229) confirming certain titles derived from 
the British or Spanish governments, and appointing commissioners to hear 
and decide upon such claims, whose decision was declared to be final. La 
Roche et al. v. Jones et al., 155. 

11. In 1812, another act was passed (2 Stat. at Large, 765) confirming the titles of 
those who were actual residents on the 27th of October, 1795, and whose 
claims had been filed with the Register and reported to Congress. Jbid. 

12. A grant of land on the north side of latitude 31, issued in 1789 by the Gov- 
ernor-General of Louisiana and West Florida, was void, because the United 
States owned all the country to the north of latitude 31°, under the treaty of 
1782. Consequently, no title to land so granted could pass by descent. bid. 

13. But the subsequent legislation of Congress conferred a title emanating from the 
United States, and vested it in the person to whom the commissioners awarded 
the land. bid. 

14. This title is conclusive against the government, and a court of law cannot now 
inquire into previous facts, in a collateral action, with a view of impeaching 
that title. It is equivalent to a patent. bid. 

15. Where territory is ceded, the national character continues for commercial pur- 
poses, until actual delivery; but between the time of signing the treaty and 
the actual delivery of the territory, the sovereignty of the ceding power ceases, 
except for strictly municipal purposes, or such an exercise of it as is neces- 
sary to preserve and enforce the sanctions of its social condition. Davis vy. 
The Police Jury of Concordia, 280. 

16. The power to grant land or franchises is one of those attributes of sovereignty 
which ceases. bid. 

17. The Spanish Governor of Louisiana had, therefore, no right to grant a per- 
petual ferry franchise on the 19th of February, 1801 ; and, consequently, it is 
not property which was protected by the treaty between France and the United 
States. bid. 

18. The preémption act of May 29th, 1830, conferred certain rights upon settlers 
upon the public lands, upon proof of settlement or improvement being made 
to the satisfaction of the register and receiver, agreeably to the rules prescribed 
by the Commissioner of the General Land Office. Lytle et al. v. State of Ar- 
kansas et al., 314. 

19. The commissioner directed the proof to be taken before the register and re- 
ceiver, and afterwards directed them to file the proof where it should establish 
to their entire satisfaction the rights of the parties. bid. 

20. Where the proof was taken in presence of the register only, but both officers 
decided in favor of the claim, and the money paid by the claimant was re- 
ceived by the commissioner, this was sufficient. The commissioner had power 
to make the regulation, and power also to dispense with it. Ibid. 

21. This proof being filed, there was no necessity of reopening the case when the 
public surveys were returned. bid. 

22. The circumstance, that the register would not afterwards permit the claimant 
to enter the section, did not invalidate the claim. bid. 

23. The preémptioner had no right to go beyond the fractional section upon which 
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his improvements were, in order to make up the one hundred and sixty acres 
to which settlers generally were entitled. bid. 

24. No selection of lands under a subsequent act of Congress could impair the 
right of a preémptioner, thus acquired. bid. 

25. On the 2d of March, 1831, Congress passed an act (4 Statutes at Large, 472), 
entitled “ An act to provide for the punishment of offences committed in cut- 
ting, destroying, or removing live-oak or other timber or trees, reserved for 
naval purposes.” United States v. Briggs, 351. 

26. The act itself declares, that every person who shall remove, &c., any live-oak 
or red-cedar trees, or other timber, from any other lands of the United States, 
shall be punished by fine and imprisonment. bid. 

27. The title of the act would indicate that timber reserved for naval purposes was 
meant to be protected by this mode, and none other. But the enacting clause 
is general, and therefore cutting and using of oak and hickory, or any other 
description of timber trees from the public lands, is indictable, and punishable 
by fine and imprisonment. bid. 

28. Where there are reservations, in Indian treaties, of specific tracts of land, which 
are afterwards found to be the sections set apart for school purposes under a 
general law, the reservees have the better title. They hold under the original 
Indian title which the United States confirmed in the treaty. Gaines et ai. v. 
Nicholson et al., 356. 

29. But where the reservee claimed under a float, no specific tract of land being 
designated for him in the treaty, this court abstains from expressing an opin- 
ion, that being the legal question pending in the court below. bid. 

30. There were two conflicting claims to land in that part of Louisiana west of the 
Perdido River; one founded upon a French grant in 1757, with possession 
continuing down to 1787; the other founded upon a Spanish grant in 1788, 
with possession continuing down to 1819. Doe v. Eslava et al., 421. 

31. Both these claims were confirmed by Congress. lid. 

32. In an ejectment suit, where the titles were in conflict, the State court instructed 

the jury, that the confirmations balanced each other, and they must look to 

other evidences of title in order to settle the rights of the parties. bid. 

The judgment of the court being, ultimately, in favor of the party who claimed 
under the Spanish grant, this court will not, under the circumstances of the 
case, disturb that judgment. bid. 

34. The fifth section of the act of Congress passed on the 8th of May, 1822, giving 
certain powers to the registers and receivers of the land office, did not con- 
fer upon them the power of finally adjudicating titles to land. bid. 

35. Under the two acts of Congress passed on the 8th of May, 1822 (4 Stat. at Large, 
700 and 708), the register and receiver of the land office were not empowered 
to settle conflicting titles but only conflicting locations. Doe v. The City of 
Mobile et al., 451. 

36. In this case they did not describe a boundary line by visible objects, but called 
to bound upon another line. /bid. 

37. The authority given to these officers was to be exercised only in cases of im- 
perfect grants, confirmed by the act of Congress, and not cases of perfect title. 
In these they had no authority to act. bid. 

38. Hence, where a State court left the question of location to be settled by a jury, 
this court will not disturb the judgment of the State court founded upon such 
finding. bid. 

| 39. The decision of this court in Pollard v. Hagan, 3 Howard, 212, reéxamined and 

affirmed. Goodtitle v. Kibbe, 471. 

40. By the admission of the State of Alabama into the Union, that State became 
invested with the sovereignty and dominion over the shores of navigable riv- 
ers between high and low water mark. Consequently, after such admission, 
Congress could make no grant of land thus situated. bid. 


MARRIAGE. 

1. The rule formerly, with regard to the enforcement of marriage articles which 
created executory trusts, was this; namely, that chancery would interfere only 
in favor of one of the parties to the instrument or the issue, or one claiming 
through them; and not in favor of remote heirs or strangers, though included 
within the scope of the provisions of the article. They were regarded as vol- 
unteers. Neves et al. v. Scott et al., 196. 

2. But this rule has in modern times been much relaxed, and may now be stated 
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thus: that if, from the circumstances under which the marriage articles were 
entered into by the parties, or as collected from the face of the instrument 
itself, it appears to have been intended that the collateral relatives, in a given 
event, should take the estate, and a proper limitation to that effect is contained 
in them, a court of equity will enforce the trust for their benefit. bid. 

3. The following articles show an intention by the parties to include the collateral 

relatives : — 
“ Articles of agreement made and entered into this 17th day of February, in the 
year 1810, between John Neves and Catharine Jewell, widow and relict of the 
late Thomas Jewell (deceased), all of the State and county aforesaid, are as 
follows, viz. : 

“ Whereas a neni is shortly to be had and solemnized between the said John 
Neves and the said Catharine Jewell, widow, as aforesaid, are as follows, to 
wit: —that all property, both real and personal, which is now, or may here- 
after become, the right of the said John and Catharine, shall remain in com- 
mon between them, the said husband and wife, during their natural lives, and 
should the said Catharine become the longest liver, the property to continue 
hers so long as she shall live, and at her death the estate to be divided between 
the heirs of her, said Catharine, and the heirs of the said John, share and 
share alike, agreeable to the distribution laws of this State made and provided. 
And, on the other hand, should the said John become the longest liver, the 
property to remain in the manner and form as above.” Ibid. 

4. Moreover, these articles are an executed trust, not aie any future act, 
but intended as a final and complete settlement. Ibid. 

5. Property acquired by either party after the marriage must follow the same direc- 
tion which is given by the settlement to eg | held before the marriage, if 
there is a clause to that effect in the same. bid. 

PATENTS. 

1. The documents showing the title to Woodworth’s planing-machine are set forth 
in extenso in 4 Howard, 647, et seg. Wilson v. Simpson et al., 109. 

2. The assignment from Woodworth and Strong to Toogood, Halstead, and Tyack 
(4 Howard, 655) declared not to have been fraudulently obtained according to 
the evidence in this case. bid. 

8. An assignee of Woodworth’s planing-machine, having a right, under the decis- 
ion in 4 Howard, to continue the use of the patented machine, has a right to 
replace new cutters or knives for those which are worn out. Ibid. 

4, The difference explained between repairing and reconstructing a machine. bid. 


PLEAS AND PLEADING. 

Thus, where the obligor of a single bill was sued by an assignee, and pleaded 
that the bill was given for the purchase of horses which were not as sound nor 
of as high a pedigree as had been represented by the seller, such a plea was 
admissible. Withers v. Greene, 213. 

It is not a sufficient objection to the plea, that it omits a disclaimer of the con- 
tract, and a proffer to return the property. If the defendant looked only to a 
mitigation of damages, he was not bound to do either, and therefore was not 
bound to make such an averment in his plea. bid. 

. Nor is it a sufficient objection to the plea, that it avers that the obligation was 
obtained from him by fraudulent representations, or that it concludes with a 
general prayer for judgment. Pleas in bar are not to receive a narrow and 
merely technical construction, but are to be construed according to their entire 
subject-matter. bid. 

; — respect there is a difference between pleas in bar and pleas in abatement. 
id. 

Where the cause of action accrued in the State of Mississippi, and suit was 
brought upon it in the State of Alabama, a plea of the statute of limitations 
of Mississippi was not a good plea; but the same was demurrable, and the 
court sustained the demurrer. Townsend v. Jemison, 407. 

The rule is, that the statute of limitations of the country in which the suit is 
brought may be pleaded to bar a recovery upon a contract made out of its 
political jurisdiction, and that the statute of lex loci contractus cannot. Thid. 

gt OFFICE DEPARTMENT. 

. An act of Congress passed on the 2d of July, 1836 (5 Stat. at Large, 83). directs 
that, where any money has been paid out of the funds of the Post-Office De- 
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partment to any person in consequence of fraudulent representations or by 
mistake, collusion, or misconduct of any officer or clerk of the Department, 
the Postmaster-General shall institute a suit to recover it back. United States 
v. Brown, 487. 

Where the person who was the chief clerk and treasurer of the Post-Oftice De- 
partment transferred to the Department a deposit which he had made, in 
his own name, in a bank which had become broken, and in consequence of 
such transfer received the full value of the deposit from the Department, it 
was a case which fell within the statute ; and the adjudication of the Post- 
master-General, ordering the person to be credited upon the books and to re- 
ceive the money, cannot be considered a final adjudication, closing the trans- 
action from judicial scrutiny. bid. 

The rules and regulations of the Post-Office Department placed the whole sub- 
ject of finance under the charge of the chief clerk. It was within the range 
of his official duties, therefore, to superintend all matters relating to finance, 
and he was not entitled to charge a commission for negotiating loans for the 
use of the Department. Ibid. 

By the ninth section of the act of Congress passed in 1836 (5 Stat. at Large, 
81), it was enacted that the Postmaster-General was authorized to give in- 
structions to postmasters for accounting and disbursing the public money. 
United States v. Roberts et al., 571. 

In 1838, the Postmaster-General gave instructions to all postmasters, that, 
where they paid money to contractors for carrying the mail, duplicate receipts 
were to be taken in the form prescribed, one of which the postmaster was to 
keep, and the other was directed to be sent by the next mail to the Auditor 
for the Post-Office Department. bid. . 

Where a payment was made to a contractor by the surety of a postmaster in 
his behalf, and no duplicate receipt forwarded to the Post-Office Department, 
nor any information thereof given to the Department until after a final set- 
tlement of the accounts of the contractor had been made, in which settlement 
the contractor was not charged with the amount of such payment, it was error 
in the Circuit Court to instruct the jury that they might allow a credit for it 
to the surety when sued upon his bond, provided they believed from the testi- 
mony that the contractor had not received more money than he was entitled 
to. Ibid. 

By an act passed on the 3d of March, 1825 (4 Stat. at Large, 112), Congress de- 
clared that if any postmaster shall neglect to render his account for one month 
after the time, and in the form and manner, prescribed by law, and by the 
Postmaster-General's instructions conformable therewith, he shall forfeit 
double the value of the postages which shall have arisen at the same oftice 
in any equal portion of time previous or subsequent thereto; or, in case no 
account shall have been rendered at the time of the trial of such case, then 
such sum as the court and jury shall estimate as equivalent thereto. Jbid. 

Where, at the time of the trial of a suit by the United States against a post- 
master and his surety, there was no return for an entire quarter and a fraction 
of the ensuing quarter, the proper mode of computing damages was to go 
back to a quarter for which there was a return, calculate from it the amount 
due for the deficient quarter and deficient fraction taken together, and then 
double the sum arrived at by this calculation. bid. 


PRACTICE. 
1. This court having sent a mandate to a Circuit Court to put a party into pos- 


session of certain lands which were the subject of an ejectment suit. it was 
right in the Circuit Court not to extend the possession further than the land 
originally recovered in ejectment, although other lands were afterwards drawn 
into the controversy. Walden et al. y. Bodley’s Heirs et al., 34. 


2. Where a defendant in ejectment aliens the property in dispute whilst the pro- 


ceedings are pending, a possession by the vendee will not justify a plea of the 
statute of limitations. This court having issued & order, after the expiration 
of the demise, that the Circuit Court should place the plaintiff in possession, 
such an order proceeded on principles governing a court of equity, and the 
Cireuit Court was bound to conform to it. bid. 


3. No exception can be taken in this court which was not moved below, or which 


does not appear in some way on the record below. Barrow v. Reab, 366. 


4. Where land was sold under an execution, and the money arising therefrom 
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PRACTICE (Continued). 
about to be distributed amongst creditors by an order of the Circuit Court, a 
controversy between the creditors as to the priority of their respective judg- 
ments cannot be brought to this court, either by appeal or writ of error. Bay- 
ard y. Lombard et al., 530. 

5. Although the State in which the judgment was given allowed appeals, by stat- 
ute, in similar cases arising in the courts of the State, yet it does not follow 
from the adoption of the forms of process in execution that the courts of the 
United States adopted the modes of reviewing the decisions of inferior courts. 
Ibid. 

6. An appeal to this court is given in chancery cases alone. bid. 

7. Nor is the case a proper one for a writ of error. Such a writ cannot be sued 
out by persons who are not parties to the record, in a matter arising after exe- 
cution, by strangers to the judgment and proceedings, and where the error 
assigned is in an order of the court disposing of certain funds in their posses- 
sion accidentally connected with the record. bid. 

8. The creditors should have filed their bill in equity, or stated an issue in due 
legal form, with proper parties, setting forth the merits of their respective 
claims, in order to lay the foundation for an appeal or writ of error to this 
court. bid. 

9. Where no citation had been issued or served upon the defendant in error, the 
cause must be dismissed on motion. Hogan et al. v. Ross, 602. 

10. In a cause depending in this court in the exercise of original jurisdiction, where- 
in the State of Pennsylvania complained of the erection of a bridge across the 
Ohio River at Wheeling, the cause was referred to a commissioner for the 
purpose of taking further proof, with instructions to report to the court by the 
first day of the next stated term. State of Pennsylvania v. Wheeling and Bel- 
mont Bridge Company, 647. 

RELEASE. 

Where the heir at law, who was young, needy, and hurried, executed a release, 
in consideration of a sum of money, to the executors, who were men of high 
character, and who assured the heir that the bequest was considered to be 
good, such release was held to be invalid. Wheeler v. Smith et al., 55. 

TAXES. 

1. Under the earlier charters of the city of Washington, this court decided (8 
Wheaton, 687), that, where an individual owned several lots which were put 
up for sale for taxes, the corporation had no right to sell more than one, pro- 
vided that one sold for enough to pay the taxes on all. Mason et al. vy. Fear- 
son, 248. 

2. In 1824, Congress passed an act, providing, “That it shall be lawful for the 
said corporation, when there shall be a number of lots assessed to the same 
person or persons, to sell one or more of such lots for the taxes and expenses 
due on the whole; and also to provide for the sale of any part of a lot for the 
taxes and expenses due on said lot, or other lots assessed to the same person, 
as may appear expedient, according to such rules and regulations as the cor- 
poration may prescribe.” Ibid. 

3. This is not in conflict with the previous decision of this court. The discretion 
given to the corporation is not unlimited to sell each lot for its own taxes. 
On the contrary, the words “it shall be lawful” and “may” sell one lot, im- 
pose an obligation to stop selling if that one lot produces enough to pay the 
taxes on all. bid. 

4. What a public corporation or officer is empowered to do for others, and it is 
beneficial to them to have done, the law holds he ought to do. bid. 


TOLL. 

1. The Chesapeake and Delaware Canal Company have no right under their char- 
ter to demand toll from passengers who pass through the canal, or from ves- 
sels on account of the passengers on board. Perrine vy. Chesapeake and Dela- 
ware Canal Company, 172. 

2. The articles upon which the company is authorized to take toll are particularly 
enumerated, and the amount specified. The toll is imposed on commodities 
on board of a vessel passing through the canal. Jbid. 

3. No toll is given on the vessels themselves, except only when they have no com- 
modities on board, or not sufficient to yield a toll of four dollars. Passengers 
are not mentioned in the enumeration, nor is any toll given upon a yessel on 
account of the persons or passengers it may have on board. bid. 
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TOLL (Continued). 

4. A corporation created by statute is a mere creature of the law, and can exercise 
no powers except those which the law confers upon it. The canal company 
is not the absolute owner of the works, but holds the property only for the 
purposes for which it was created. It has not, therefore, the same unlimited 
control over it which an individual has over his property. bid. 

5. Nor has the company a right to refuse permission for passengers to pass through 
the canal. On the contrary, any one has a right to navigate the canal for the 
transportation of passengers with passenger boats, without paying any toll on 
the passengers on board, upon his paying or offering to pay the toll prescribed 
by law upon the commodities on board, or the toll prescribed by law on a 
vessel or boat when it is empty of commodities. bid. 

TREATIES. 
See Pusric Lanps. 

1. The treaty of St. Ildefonso, between Spain and the French Republic, and that 
of Paris, between France and the United States, should be construed as bind- 
ing on the parties thereto, from the respective dates of those treaties. United 
States v. Reynes, 127. 

2. Upon no plausible pretext could it be denied that the treaty of St. Ildefonso 
was obligatory upon Spain from the period of her acceptance of the provis- 
ion made for the Duke of Parma, in pursuance of that treaty, viz. on the 21st 
of March, 1801, or from the date at which she ordered the surrender of the 
Province of Louisiana to France, viz. on the 15th of October, 1802. bid. 

3. The treaty of St. Ildefonso, by which Spain ceded Louisiana to France, became 
operative to transfer the sovereignty upon the day of its Mate, viz. the Ist of 
October, 1800. Davis v. The Police Jury of Concordia, 280. 

4. The executive and legislative branches of the government of the United States 
have always maintained this position, and this court concurs with them in its 
correctness. bid. 

5. The preceding case, p. 127, of The United States v. Reynes referred to. lid. 

6. By the laws of nations, all treaties, as well those for cessions of territory as for 
other purposes, are binding upon the contracting parties, unless when other- 
wise provided in them, from the day they are signed. The ratification of them 
relates back to the time of signing. Ibid. 

USES. 
The principles examined which constitute a dedication of land to public uses. 
Irwin vy. Dixion et al., 10. 


WAYS. 

1. Where a right to a public highway is alleged to be violated, and a remedy is 
sought through an injunction, it is not issued, either at the instance of a public 
officer or private individual, unless there is danger of great, continued, and 
irreparable injury; and not issued at the instance of an individual, claiming 
under such public right, unless he has suffered some private, direct, and mate- 
rial damage beyond the public at large. Jrwin v. Dixion et al., 10. 

2. Where the remedy by injuxction is sought for an injury to an individual, and 
not public right, it is necessary also that the right to raise the obstruction 
should not be in controversy, or have been settled at law. Otherwise, an in- 
junction is not the appropriate remedy. Until the rights of the parties are 
settled by a trial at law, a teraporary injunction only is issued to prevent an 
irremediable injury. bid. 


END OF VOLUME IX. 
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